R y e P. M u r p h y
April 23, 2014

Via Email
judicialcouncil@jud.ca.gov
Judicial Council of California
455 Golden Gate Avenue
San Francisco, California 94102-3688
Attention: Cliff Alumno
RE: Providing Accessible Template for Responding to Form Interrogatories
Dear Chief Justice and Judicial Council Members,

The Judicial Branch website provides .pdf forms for propounding form interrogatories. All a
propounding attorney must do is download the form and check boxes indicating the questions the attorney
wants the other party to answer. This makes sending out form interrogatories very easy.
The Judicial Council should make responding to form interrogatories similarly easy. Currently it is not.
An attorney who practices in litigation will likely do one of three things. First, answer without spelling out
each question before giving the answer. This leads to mistaken numbering and lets attorneys avoid answering
questions in full. Second, re-write each question before answering. This would be a huge waste of time. Third,
use a template the attorney created for answering form interrogatories. The third option is currently the best,
but of course not every attorney is going to take the time and make the effort to create a template for
responding.
For other types of discovery, lawyers often email the other side a text version of their discovery
questions. This saves everyone time. The Judicial Council could similarly help lawyers, law firms, and clients
save resource by providing to the general public a more accessible format for answering form interrogatories.
This could be accomplished easily by posting online, perhaps next to the corresponding .pdf files on “Browse
Forms” section of the website, a document in Microsoft Word that contains all of the questions. (Perhaps a
version in WordPerfect could also be provided, since a lot of lawyers still cling to that.) Upon receiving form
interrogatories, a responding party’s attorney could then download the questions in word format and import
the questions she must answer onto her own pleadings paper, instead of having to resort to the inferior
options listed above.
The absence of a form interrogatories template is not a critical problem for the California court
system. But neither would its solution be much of a burden. The AOC could farm this out to an intern who
could accomplish the task in a week or so. Additionally, I would be happy to volunteer my own time for this
purpose.
Thank you for taking the time to consider this.
Sincerely,
Rye P. Murphy
SBN 289427

The Mills Building
220 Montgomery Street, Suite 1850
San Francisco, CA 94104
Phone: 415.651-4450.1234 Fax: 866.9-LITIG-8 (866.954.8448)
rye@newdorf.com
www.NewdorfLegal.com

April 23, 2014
Judicial Council of California
455 Golden Gate Avenue
San Francisco, CA 94102
judicialcouncil@jud.ca.gov
Re:

Written Comment on April 25, 2014 Agenda Item G – Criminal Justice
Realignment

Dear Members of the Judicial Council of California:
I write on behalf of the ACLU of Northern California to provide comment on Agenda Item G on
the April 25, 2014 agenda concerning Criminal Justice Realignment (“Realignment”). We are
pleased to see the Judicial Council devoting attention to this topic, as the judiciary continues to play
a key role the state’s shift from an incarceration-focused system to one prioritizing alternatives to
incarceration, rehabilitation and recidivism-reduction.
Continuing Challenges for County Criminal Justice Systems
While the state prison population has fallen by nearly 25,000 since the State enacted Realignment,
counties have increased their own jail capacity by more than 7,000 beds, spending tens of millions in
state Realignment dollars to expand jail capacity.1 On top of that, more than one billion dollars in
state lease-revenue bonds is now in the pipeline to build another 10,000 county jail beds.2 This
explosion of jail expansion flies in the face of the express legislative intent of Realignment to
implement proven recidivism-reducing policies, including alternatives to incarceration.3 There are a
number of potential ramifications of the shift of the overcrowding problem from the State to the
counties. Counties with incarceration-focused Realignment plans, many of which are already under
court-ordered population caps, are in danger of facing mini-Plata lawsuits.4 Another pressing
1. See generally ACLU OF CAL., PUBLIC SAFETY REALIGNMENT: CALIFORNIA AT A CROSSROADS
(2012), available at
https://www.aclunc.org/docs/criminal_justice/public_safety_realignment_california_at_a_crossroads.pdf
2. A.B. 900, 2007 Leg., Sess. Ch. 7 (Cal. 2007); S.B. 1022, 2011-2012 Leg., Reg. Sess., Ch. 42 (Cal. 2012); see also
CAL. GOV’T CODE § 15819.40, et seq. This Act, commonly referred to as “AB 900,” authorized $1.2 billion in lease
revenue bonds for the construction and expansion of county jail facilities. In June of 2012, the State passed SB 1022,
which added California Government Code section 15820.922 authorizing an additional five hundred million in lease
revenue bond authority for local jail construction. Distribution of the funds is managed by the Board of State and
Community Corrections.
3. See CAL. PENAL CODE § 17.5.
4. In December 2011, the Prison Law Office filed a class action lawsuit against the Fresno Sheriff on behalf of jail
inmates denied mental health care and medical treatment for life-threatening illnesses. As in Plata, the plaintiffs alleged
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concern is that jails were never designed for long-term incarceration. As a result, many inmates
receive inadequate access to exercise, rehabilitation programming, medical and mental health care,
and family visits. In addition, county jails may not be sufficiently equipped to meet the ADA needs
that come with increased populations. As such, they may face a plethora of lawsuits.5 As one
commentator has warned:
The ever-present risk of realignment is that it could turn the Plata/Coleman court order into
a shell game instead of a solution to California’s incarceration conditions problem. Medical
and mental health care in California’s prisons was indisputably horrendous, but population
reduction is finally allowing the other substantive parts of the remedies to work. This
achievement would be far less significant if the order turned out to dump on the counties
not just population, but the unconstitutional conditions that, in California’s prisons,
accompanied population. Call this the potential hydra problem: chopping the head off of
unconstitutional prison conditions could cause many of the 58 counties to in turn develop
unconstitutional conditions of jail confinement.6
Pretrial Release
It is clear that Realignment’s success is inextricably tied to the capacity of county criminal justice
systems to meet their new obligations. Critics of Realignment have argued that many county jails are
themselves overcrowded, and therefore unable to absorb newly sentenced defendants who would
previously have been sent to state prison.7 County jails, however, are not full of individuals who
have been convicted of the charges against them, or even individuals deemed to present a high
public safety risk to the community. Most people in county jails have not been convicted of a crime.
Instead, more than sixty-three percent of the 82,000 Californians held in county jails on any given
day are awaiting trial or other disposition of their case.8 A substantial amount of them are not being
incarcerated pending trial because they pose a significant risk to public safety, or are likely not to
appear for their next court appearance, but, rather, are stuck behind bars because they simply cannot
afford bail.9
cruel and unusual conditions in violation of their rights under the Eighth and Fourteenth Amendments. Complaint, Hall
v. Mims, No. 1:11-cv-02047-LJO-BAM, 2012 WL 1498893 (E.D. Cal. Dec. 13, 2011).
5. See, e.g., Armstrong v. Wilson, 942 F. Supp. 1252 (N.D. Cal. 1996), aff’d 124 F.3d 1019 (9th Cir. 1997) (finding
that the CDCR was violating the Americans with Disabilities Act and the Rehabilitation Act and issuing an injunction
requiring the CDCR to improve access to prison programs for prisoners with physical disabilities at all of California’s
prisons and parole facilities). See, e.g., Complaint at 1, Legal Servs. for Prisoners with Children v. Ahern, No.
RG12656266, (Cal. Super. Ct., Nov. 15, 2012) (alleging systemic and long-term discrimination against persons with
disabilities housed at Santa Rita Jail has resulted in unequal treatment of and severe harm to those inmates).
6. Margo Schlanger, Plata v. Brown And Realignment: Jails, Prisons, Courts, And Politics 48 Harv. C.R.-C.L. L. Rev.,
(forthcoming Jan. 2013) (manuscript at 44–49).
7. See Kurtis Alexander, Fresno County Demands More State Funds for Housing Prisoners, FRESNO BEE (Dec. 2, 2012),
http://www.fresnobee.com/2012/12/02/3086872/valley-counties-seek-more-prison.html; Letter from thirteen Central
Valley legislators to Governor Jerry Brown (Dec. 5, 2012), available at http://news.fresnobeehive.com/wpcontent/uploads/2012/12/Realignment-Coalition-Letter-Central-Valley.pdf; Kurtis Alexander, Valley Lawmakers Ask
Governor for More Prison Money, FRESNO BEE (Dec. 8, 2012),
http://news.fresnobeehive.com/archives/731.
8. See CAL. BD. OF CORRS., JAIL PROFILE SURVEY, SECOND QUARTER CALENDAR YEAR 2013 7 (2013), available at
http://www.bscc.ca.gov/download.php?f=/2013_2nd_Qtr_JPS_full_report.pdf.
9. Trial judges are required to evaluate defendants’ suitability for bail and to order held without bail those deemed
to present too great a risk to public safety. This makes sense: if someone is deemed a public safety risk, the mere fact
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High rates of pretrial detention are a threat to public safety and civil liberties. People with financial
resources are able to get out of jail and return to their jobs, families, and communities. People who
are unable to pay for bail or raise the necessary collateral, however, must stay in jail awaiting a trial
date that could be months away. Or, they may more readily decide to accept a plea bargain as a
means of getting out of jail. These results have nothing to do with public safety. They have
everything to do with wealth and poverty. People with money are able to buy their freedom while
poor people cannot.
California’s money-based bail system fails to accurately assess and manage risk among pretrial
populations. There is no evidence that a defendant’s ability to afford bail correlates to their risk of
committing a new crime while out on bail, or even their likelihood of appearing in court. Pretrial
risk assessment research over the past thirty years, however, has identified common factors that can
more accurately predict court appearance and/or risk of a person committing a new crime prior to
trial.10 These factors include: current charge; whether the defendant had outstanding warrants at the
time of arrest; whether the defendant had pending charges at the time of arrest; history of criminal
convictions; history of failure to appear in court; and history of violence. 11 Some jurisdictions also
look at residence stability; employment stability; community ties; and history of substance abuse in
making risk determinations.
The money-based bail system, with bail amounts based on preset, one-size-fits-all schedules, fails to
take any of these risk factors into account. Not only do many people who present no public safety
or “failure to appear” danger remain unnecessarily behind bars pending trial, but sometimes people
who do present a public safety risk are nonetheless released simply because they are able to afford to
post the scheduled bail amount. As the International Association of Chiefs of Police aptly stated,
“[a] suspect’s release or detention pending trial currently is not based on an informed assessment of
whether or not he or she is a danger to society [and/or] is likely to return to court for trial, but on
whether the suspect has enough money to bail himself or herself out of jail.”12 Similarly, U.S.
Attorney General Eric Holder noted in 2011, “[a]lmost all of these [non-sentenced, pretrial]
individuals could be released and supervised in their communities—and allowed to pursue or
that they may be able to come up with money for bail does not mitigate that risk. By setting bail for a defendant, a judge
is indicating that releasing that defendant pending trial does not present an unreasonable public safety risk. A substantial
and increasing number of defendants held in jail pending trial have had bail set but cannot afford to post it. They
therefore remain in jail not because they pose a threat to public safety but rather because they cannot afford bail. CAL.
PENAL CODE § 1275; see PRETRIAL JUSTICE INST., RATIONAL AND TRANSPARENT BAIL DECISION MAKING: MOVING
FROM A CASH-BASED TO A RISK-BASED PROCESS 1, 3 (2012), available at
http://www.pretrial.org/Featured%20Resources%20Documents/Rational%20and%20Transparent%20Bail%20Decisio
n%20Making.pdf; see also JOHN CLARK, THE IMPACT OF MONEY BAIL ON JAIL BED USAGE, AMERICAN JAILS 47–48
(Jul./Aug., 2010), available at
http://www.pretrial.org/wp-content/uploads/filebase/pji-reports/AJA%20Money%20Bail%20Impact%202010.pdf.
10. See MARIE VAN NOSTRAND, LEGAL AND EVIDENCE-BASED PRACTICES: APPLICATION OF LEGAL PRINCIPLES,
LAWS, AND RESEARCH TO THE FIELD OF PRETRIAL SERVICES 5–9 (Apr. 2007), available at
http://www.dcjs.virginia.gov/corrections/documents/legalAndEvidence.pdf.
11. Id.
12. INT’L ASS’N OF CHIEFS OF POLICE, LAW ENFORCEMENT’S LEADERSHIP ROLE IN THE PRETRIAL RELEASE
AND DETENTION PROCESS (2011), available at
http://www.theiacp.org/LinkClick.aspx?fileticket=32EOi2UojO4%3d&tabid=392.
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maintain employment, and participate in educational opportunities and their normal family lives—
without risk of endangering their fellow citizens or fleeing from justice.”13
Each day in California, hundreds of bail determinations are made according to bail schedules and
without the benefit of individualized assessments of risk to public safety or likelihood of returning to
court.
Rather than simply expand jail capacity, counties should implement evidence-based practices to
manage both pretrial and sentenced populations. At the state level, examples of sensible reforms
include amending statewide pretrial detention laws to keep behind bars only those who truly pose a
risk to public safety while increasing the number of people released on their own recognizance.
Such reforms would require the use of evidence-based criminal justice practices and validated risk
assessment tools.14
At the county level judges should take advantage of trainings on effective evidence-based pretrial
release decision-making. The National Judicial College and the Pretrial Justice Institute (PJI)
through funding from the Bureau of Justice Assistance have created a new four hour curriculum for
judges on effective, legal, and evidence-based pretrial release decision making. As PJI’s website
explains, the curriculum focuses on three themes: (1) that some degree of risk is inherent in every
pretrial release decision, and that some decisions, no matter how well informed, will have negative
results; (2) that current approaches used in most courts in this country to identify and address risk
are outdated and ineffective; and (3) that new approaches, based on empirically-derived evidence, are
now available to help judges more successfully sort defendants into risk categories and fashion
appropriate release conditions to address the identified risks. At least one county in California,
Contra Costa, has undergone this training. The state and local jurisdictions should take advantage of
this curriculum and incorporate it into trainings.
Additionally, counties must ensure that proper resources are devoted to effectively implementing
pretrial release programs on all levels. This includes proper training and staffing for those entities
administering risk assessments and making recommendations to the court, so that the court can be
assured that they are receiving accurate and timely information about defendants. It also includes
proper staffing for entities supervising pretrial releasees in the instances in which those conditions of
13. Attorney General Eric Holder, Remarks at the National Symposium on Pretrial Justice (Jun. 1, 2011), available at
http://www2.americanbar.org/sections/criminaljustice/CR203800/Pages/pretrialjustice_holder.aspx.
14. Examples of successful pretrial programs include the Allegheny County bail agency and the D.C. Bail Project.
See Pretrial Justice Institute Guides Innovative Reforms, Helping Justice Trump Tradition: New Agency in Allegheny County, Pennsylvania
Increases Pretrial Fairness And Safety, CASE STUDIES (Pretrial Justice Institute), Fall 2008, at 3, available at
http://pretrial.org/Success/Case%20Study%201%20Allegheny%20County.pdf (“With technical assistance from the
Pretrial Justice Institute, the agency has established one of the nation’s most innovative pretrial programs.”); The D.C.
Pretrial Services Agency: Lessons from Five Decades of Innovation and Growth, CASE STUDIES (Pretrial Justice Institute), Fall 2008,
at 1, available at
http://www.pretrial.org/Reports/PJI%20Reports/Case%20Study%202%20%20DC%20Pretrial%20Services.pdf (“The agency is also a model nationally for demonstrating that the vision for
pretrial justice outlined in the standards of the American Bar Association and the National Association of Pretrial
Services
Agencies can be achieved.”).
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release are appropriate, so that judges are confident that the supervision will be followed-out as
ordered. Any pretrial reform must include a coordinate effort on the part of all criminal justice
stakeholders, including the judiciary.
Sentencing Considerations after Realignment
a) Excessively Long Jail Sentences for Low-Level Drug Offenses
There are serious discussions underway in Sacramento to roll back Realignment by creating new
exemptions to send more people to state prison. Even those sent to jail instead of prison under
Realignment are still subject to the same long sentences and enhancements as existed before
Realignment, which can result in sentences of ten years or more served in jails. Governor Brown
has suggested amending Realignment to allow persons with these long sentences to once again be
sent to prison instead of jail.15 However, no one appears to be asking the obvious question: Why
are we incarcerating people for such lengthy periods for non-serious, non-violent drug offenses,
especially people who have never committed a violent or serious offense? Only such persons can be
sent jail instead of prison under current Realignment law, since anyone with any prior conviction for
a serious or violent felony is not eligible for a jail sentence instead of state prison. We respectfully
urge the Judicial Council not to support these proposed amendments to Realignment, and to
seriously consider other options to reduce the length of jail sentences imposed for non-serious, nonviolent drug offenses under Realignment.
b) Split Sentencing
Counties should also better utilize split sentencing for those with non-violent, non-serious, non-sex
offenses. Currently, the use of this sentencing option varies widely, and somewhat inexplicably,
around the state. On the high end, Contra Costa and Riverside Counties use split sentencing rate at
about 90% and 80% respectively, and preliminary figures suggest positive outcomes through use of
this option. On the other hand, Los Angeles County uses split sentences at a rate of about only 6
percent. As pointed out by proponents of the sentencing option use of the split not only reduces
lengthy jail stays, but also creates the opportunity for a more structured reentry into society though
the oversight and conditions placed on defendants participating in mandatory supervision. Counties
in which split sentencing has been more widely adopted highlight the necessity of inter-agency
coordination for success. Judges should work together with other criminal justice stakeholders to
ensure that the each agency has the resources and information necessary to make the system
Don Thompson, Associated Press, Counties tell Gov. Brown They Need Money for Jail Realignment, (April 19, 2014), available
at: http://www.scpr.org/news/2014/04/19/43615/counties-tell-gov-brown-they-need-money-for-jail-r/: (“In Kern
County, Sheriff Donny Youngblood worries that county jails built to hold criminals for no more than a year are now
housing inmates for a decade or more. Brown has proposed modifying his realignment law so that inmates sentenced to
more than 10 years would again serve their time in state prisons, but Youngblood thinks the sentence length should be
shorter. ‘Three years, from my standpoint, might be reasonable,’ he said.”)
15
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function effectively as a whole. For instance, it is important that judges are confident in the ability
of probation departments to safely and effectively manage those under supervision.
*

*

*

Understandably, the judiciary is not alone in being able to effectively implement these reforms.
However, it can play an important leadership role in ensuring our criminal justice system is fair,
efficient and getting us the best return on our criminal justice dollars while keeping the public safe.
Sincerely,

Micaela Davis
Criminal Justice and Drug Policy Attorney
mdavis@aclunc.org

