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Attn: Ms. Peggy Collins

1020 N Street, Room 553
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Subject: Report on implementation of an open meetings rule
Dear Senator Leno:

The Supplemental Report of the 2013--2014 Budget Package directs the Judicial Council to
repert to the Joint Legislative Budget Commuitee (JLBC) on implementation of an open meetings
rule by January 1, 2014,

Begimning this summer, the Judicial Council began drafting a proposed rule of court on open
meetings. The supplemental report language for Item 0250-101-0932 of the Budget Act of 2013
is as follows:

V. Open Working Groups. Not later than January 1, 2014, the Judicial Council
shall submit to the Joint Legislative Budget Committee a report on the
implementation of an open roeetings rule in accordance with the following:

(a) The rule shall apply to anv commuittee, subcommittee, advisory group,
working group, task force, or similar multimember body that reviews
issues and reports to the Judicial Council.

(b} The rule shall provide tor telephone access for requesting persons.

(¢) The rule shall establish public notice requirements for any meeting of a
body described above.
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For each fiscal year beginning with 2014-20135, the report shall include the
rule for that fiscal year and specific detail on amendments fo the rule adopted
in the prior fiscal year.

Attached is a draft of the proposed open meeting rule 10.75 for fudicial Councii advisory body
meetings. Also attached 1s a chart of key dates and activities for the development and
implementation of the open meetings rule.

Although the process required by the California Rules of Court involves a single public comment
period, the council is seeking feedback in a two-step process. First, on November 14, 2013, a
preliminary draft of the rule was shared with all legislative offices, the Governor’s Office,
Department of Finance, the Legisiative Analyst. stakeholders, and the media, and feedback was
sought. On that date, the Judicial Councif also hosted two legislative briefings and a press
conference, inviting feedback on the preliminary draft rule. The preliminary draft ruje was
posted on the judicial branch’s public website at www,courts.ca.gov, with a request for feedback
from November 14 through November 20.

Second, taking into account feedback received on the preliminary draft, a revised draft was
released on December 20, 2013, commencing the formal “invitation to comment” period
required by the California Rules of Court. A revised draft of the proposed rule is available for
comment online at hitp:/www.courts.ca.gov/policyadmin-invitationstocormment.htm. The
revised draft of the rule will remain open for public comment until February 7, 2014. The
Judicial Council is expected to consider adopting the proposed rule during its April 2014
meeting.

The proposed rule would open many Judicial Counetl advisery body meetings to the public,
requiring netice and a further opportunity for public comment. Please note the proposed rule is
subject to change based on feedback recetved during the public comment period (December 20,
2013-February 7, 2014).

Comments on the revised draft may be submitted via e-mail to invitations/@iud.ca.gov through
February 7, 2014, Any written comments received at that address witl become part of the public

record.

It you have any questions related to this report please contact Cory Jasperson, Director of the
AOC Office of Governmental Affairs at cory jasperson(@jud.cagov or 916-323-3121.

Very truly yours,

steven Jahr
Adminmstrative Director of the Courts
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Members, Joint Legislative Budget Commitiee
Members ot the Judicial Council
Hon. Douglas P. Miller, Chair, Judicial Council Executive and Planning Committee

g

Hon. Harry E. Hull, Jr., Chair, Judicial Council Rules and Projects Committee

Hon. Kenneth K. So, Chair, Judicial Council Policy Coordination and Liaison Commitiee
Hon. Mary Ann O*Malley, Chair, Judicial Council Litigation Management Conmunittee
Hon. James E. Herman, Chair, Judicial Council Technology Committee

Ms.
- Gregory P. Schmidt, Secretary of the Senate

. E. Dotson Wilson, Chief Clerk of the Assembly (by e-copy)

. Margie Estrada, Policy Consultant, Office of Senate President pro Tempore Darrell Steinberg
- Fredericka McGee, General Counsel, Office of Assembly Speaker John A, Pérez

s. Julie Salley-Gray, Consultant, Senate Budget and Fiscal Review Committee

- Jolie Onodera, Consultant, Senate Appropriations Committee

r. Matt Osterli, Consultant, Senate Republican Fiscal Office

- Marvin Deon [i, Consultant, Assembly Budget Committee

. Chuck Nicol, Principal Consultant, Assembly Appropriations Committee

- Allan Cooper, Consultant, Assembly Republican Fiscal Office

5. Madelynn McClain, Program Budget Analyst, Department of Finance

5. Anita Lee, Fiscal and Policy Analyst, Legislative Analyst’s Office

Jody Patel, Chief of Staff, Administrative Office of the Courts (AGC)

- Curtis L. Child, AOC Chiet Operating Officer

Diane I, Boyer-Vine, Legislative Counsel

Curt Sodertund, AOC Chief Administrative Officer
Cory T. Jasperson, Director, AQC Office of Governmental Affairs
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Rules and Projects Committee

Hon. Harry . Hull, Jr., Chair

Litigation Management Commiftee

Hon. Mary Ann O Mailey. Chair

Policy Coordination and Liaison Committee
Hon. Kenneth K. So, Chair

Technology Committee

Hon. James E. Herman, Chair

Executive Summary and Origin

The chairs of the Judicial Council’s five internal committees propose the adoption of a new rule
of court that would provide greater public access to meetings of the council’s advisory bodies.
The proposed rule recognizes the importance of open public meetings, especially on matters
concerning the judicial branch budget. The proposed rule is intended to balance the importance
of open meetings with significant judicial branch concerns, including ethical constraints on the
judicial officers who participate on advisory bodies, stafting and other resource limitations, and
the need to maintain an effective rule-making process.

Background
On June 11, 2013, the Legislature passed the Budget Act of 2013 (Assembly Bill 110). As part of
ltem 0250-101-0932, the Legislature added Provision 15 (Provision {5), directing that, by

October 1, 2013, the Judicial Council adopt a rule “regarding open meeting requiremenis™ for
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The proposals have not been approved Dy the Judicial Council and are not intended to represent the
views of the council, jts Rules and Frojects Commiltee, orits Policy Coordination and Liaison Commities,
These proposals are circudated for comment pumnoses only



committees and similar multimember bodies reporting to the council.' On June 20, 2013,
Governor Brown vetoed Provision 13, but, in his veto message, “urgfed] the Judicial Council 1o
. . . - - . P 't

continue efforts to provide greater public access to Judicial Branch committee activities.”

The supplemental report language that the Legislature adopted for the budget package also
addresses an open meeting rule for Judicial Council committees. Supplemental report language
inciudes statements of legislative intent and requests studies and foliow up reporting. it does not
go to the Governor for review or approval and, therefore, is not subject to veto. The

supplemental report for the budget package effectively restated Provision 15. Tt stated:

1. Gpen Working Groups. Not later than January 1, 2014, the Judicial Council
shall submit to the Joint Legislative Budget Committee a report on the
implementation of an open meetings rule in accordance with the following:

a. The rule shall apply to any committee, subcommittee, advisory group,
working group, task force, or similar multimember body that reviews
issues and reports to the Judicial Council.

b. The ruie shall provide for telephone access for requesting persons.

¢, The rule shall establish public notice requirements for any meeting of a
body described above.

2. For each fiscal year beginning with 2014-2015, the report shall include the
rule for that fiscal vear and specific detail on amendments to the rule adopted
in the prior fiscal vear.”

Following passage of the Budget Act, at the Chief Justice’s request, the chairs of the Judicial
Council’s five internal committees” began a comprehensive review to develop a rule of court
extending public access to appropriate council advisory body meetings.

Judicial Council governance structure

The Judicial Council is the policymaking body of the California courts. Created by the state
Constitution, its members include justices, judges, court administrators, legislators, and
attorneys, all of whom serve as volunteers.” As a body, the council “sets the direction for
improving the quality of justice and advancing the consistent, independent, impartial, and
accessible administration of justice.”

" Assem. Bill 110¢2013-2014 Reg. Sess. § 2.00, item 02350-101-0932, Provision 15.

F Governor's velo message to Assemn. on Assem. Bill 110 (2013-2014 Reg. Sess.) Assem. J. (June 27, 2013)

p. 2219

'1egis, Analyst, Supplemental Report of the 2013-14 Budget Package, Assem. Bill 110 (2013~2014 Reg. Sess.)
{Supplemental Rep.), p. 3, item item 0250+ 101-0932. www lao ca.govwreports/200 3isupp report:Supplemenial-
Repori-13 14 pdf.

* See Cal. Rules of Court, rule 10.10{¢) {describing the internal committees).

fal, Const., art. VI § 6{a); see also wwiw. courts. ca.gov/<4643 him.

b oal Rules of Court, rule 10.1(a).
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The Judicial Council relies on advice and recommendations from its advisory bodies. As used in
the proposed rule, the term advisory body includes internal commitiees, comprised entirely of
council members, that provide recommendations in assigned areas (e.g., planning, rules and
projects, policy coordination and legislation, litigation, and technology), and perform duties
delegated by the council.” Advisory bodies aiso include advisory committees and similar
multimember bodies, whose members are drawn from a wide cross section of stakeholder groups
{e.g., justices and judges, court administrators, public and private attorneys, law enforcement,
probation officers, interpreters, mediators, professors, treatment providers, advocates, and
members of the publia:))S Members volunteer their time, knowledge, and experience to
developing recommendations for the councii that will advance the goals stated above. Because of
their specialized knowledge and experience, members are actively involved in the work of their
advisory bodies, often performing functions that other governmental bodies might delegate to
staff (¢.g., fact-finding and preparation of agendas for Judicial Council meetings).

Currently there are more than 30 such advisory bodies, many of which have multiple
subcommittees. Collectively, they comprise more than 400 members, and perform many
fumctions to advise and assist the Judicial Council, including proposing necessary changes to
rutes, standards, forms, and jury instructions; reviewing and commenting on pending legislation;
recommending new legislation, pilot projects, and programs; identifving issues and concerns
affecting court administration and recommending solutions; developing quality education and
training for branch officers and personnel; providing a forum for members’ education and
training; and acting as laisons to facilitate communication and information-sharing among
members and between the council and the courts on an array of issues, including budget,
resource requirements, technology, and facilities.” As the list demonstrates, some of these
charges do not involve reporting to the Judicial Council,

Advisory bodies vary in their size and scope. Some have broad areas of focus {e.g., the Trial
Court Presiding Judges and Court Executives Advisory Committees), while others have more
specific areas of focus (e.g., the Civil and Small Claims, and Traffic Advisory Committees). To
perform their designated functions, advisory bodies meet regularly, and frequently, if
circumstances demand. They also work collaboratively, signifying that many proposals
ultimately presented to the Judicial Council may be submitted first to multiple advisory bodies
for comment, with members of cach body gathering stakeholder perspectives, This consultation
process, which is work-intensive and time consuming, often must be completed within tight
deadlines. The work is necessary to ensure that the counci! has the advice and input it requires on
the significant issues confronting the courts, and that the people of California have fair and equal
access to justice statewide.

PR rules 10010-10.14
" See id. rules 10.30-10.59.
Thd rule 1034 see also i rules 10U M= 014, 10,300 10,59,



Preliminary Circulation

Because of the importance of the issue of open meetings and the significant impact that the rule
would have, the chairs decided to increase opportunities for input. Accordingly, in November,
they provided a preliminary draft of a proposed rule to Judicial Council advisory committee
chairs, appellate court administrative presiding justices and clerks/administrators, and superior
court presiding judges and executive officers, meeting with those groups personally 1o receive
thetr input, They also provided a copy of the preliminary draft to branch partners, conducting
two briefings for the Legislature and stakehoiders, and held a separate briefing for the media.
And they posted the preliminary draft rule on the California Courts website, for early public
comment from November 14 to November 20.

Many thoughtful and helpful comments were received through this preliminary circulation. With
the benefit of this input, the internal chairs revised the draft rule. The result is the proposed rule
that is attached now for consideration during the formal public comment period that extends
through Febroary 7.

The Proposed Hule on Meetings of Advisory Bodies
The internal committee chairs propose that the Judicial Council adopt, effective Fuly 1, 2014,
ride 10.75 on the meetings of the councii’s advisory bodies.

Existing public access to Judicial Councli advisory bodiss

The Judicial Councii’s rules and procedures already provide for substantial openness and
transparency. Advisery body propesals regarding rules, forms, standards of judicial
administration, and jury instructions typically are circulated for public comment for several
weeks before they are submitted to the Judicial Council.'” After that public comment period
conciudes, advisory bodies consider all comments received in finalizing their proposals, The
reports that they submit to the Judicial Council presenting final proposals discuss and respond to
each of the public comments received. Those reports, with attachments listing and responding to
each public comment, are posted on the California Courts website (www.courts.ca gov) about
one week before the meeting at which the Judicial Council will consider and decide on the
proposals. '’

The public may attend Judicial Council meetings in person or listen to real time audio casis of
the meetings with simultanecus live captioning, may submit written comments on agenda items
to the council before the meeting, and may submit comments orally during council meetings.
Internal committee chairs also report during open council meetings regarding the activities of the
internal commitiees in the period since the last council meeting, and minutes of those internal
committee meetings are posted on the California Courts website. Recorded audio and text from
the captured five captioning during council meetings are posted on the specific meeting page
after cach council meeting, and the minutes of council meetings are posted afier the council has

i, rule 10.22(d),
U See il rule 1050



approved them. Public access to judicial administrative records prepared, owned, used, or
. N N . . - - 2
retained by a judicial branch entity also is aflirmed in a rule of court.™

intent of the rule (Rule 10.75(ah)

The intent of proposed rule 10.75 would be to supplement and expand on the existing rules and
procedures so that the public will have even greater access to the Judicial Councit and its
advisory bodies. {Proposed rule 10.75(a))

Definition of “advisory bodies” (Rule 10.75(b)(1))

“Advisory bodies,” as used in rule 10.75, would mean any multimember body created by formal
council action to review issues and report to the council. (Proposed rule 10,75¢(b).) This broad
definition is consistent with the supplemental report language, discussed above. It includes
tudicial Councit internal committees, advisory committees, subcommittees, and comparable
multimember bodies that report to the council.

Open meetings policy

Meetings (Rule 10.75(¢)(1))

Under rule 10.75, advisory body meetings to review issues that the advisory body will report to
the Judicial Council would be open to the public, unless they are closed on one of the grounds
explicitly fisted in subdivision (d), described below. The scope is consistent with the
supplemental report language. Advisory body meetings that do not involve review of issues to
be reported to the council, such as meetings providing education or training for members,
exchanges concerning best practices, or sharing of information of general interest unrelated to
issues that the advisory body will report to the council, are not subject 1o rule 10.75. Meetings
open to the public under the proposed rule would include budget meetings, which are meetings
or portions of meetings to discuss a proposed recommendation that the Judicial Council approve
an allocation or direct the expenditure of public funds. The proposed rule also would preclude a
majority of advisory body members from deciding a matter included on a posted agenda for an
upcoming open meeting, or open portion of a meeting, in advance of the meeting, (Propesed rule
HOL75(e)(1))

Subeommitiees (Rule 10.75(c)(2Y)

The rule would provide that, if an advisory body subcommittee is charged with addressing a
subject as a continuing matter or includes a majority of the members of the advisory body, the
subcommittee must meet in open session when considering an issue that the advisory body will
repori to the Judicial Council, unless the meeting is closed on one of the grounds listed in
subdivision (). (Proposed role 10.75(cH2).)

y e
Y rule FOS00MeH2)

¥ Supplemental Rep., supro. para. 1(a) (requiring reporiing on imptementation of an open mieeting ruie for any
multimember body “that reviews Issues and reports 10 the Judicial Council™).



Fxempt bodies (Rule 10.75(c)(3))

Rule 10.75 would provide that the Judicial Council’s Litigation Management Committee, and the
Advisory Commitiees on Civil and Criminal Jury Instructions are exempt from the rule
reguirements. (Proposed rule 10.75{c)(3}.) As with all advisory bodies, those committees include
many judges as members; however, these commitiees are distinct hecause they exclusively
consider topics that are uniquely difficult or impossible for judges to address while adhering to
the detailed ethical standards that govern the judiciary. " For example, in performing the
functions required by the rule of court creating it, the Litigation Management Committee
discusses pending or anticipated claims and litigation against judicial officers, courts, and court
employees. The civil and criminal jury instruction commiitees also may discuss decisions or
rulings issued in cases that have not reached final resolution through the appetlate process.
Judges are ethically prohibited, however, from making public comment about pending or

anticipated litigation. "

Furthermore, the canons of judicial ethics require that judges adhere at all times to high standards
of conduct, promoting public confidence in the impartiality of the judiciary.'” Among other
things, this means aveoiding comments that could be misheard or misunderstood as reflecting a
commitment on issues likely to come before a judge as an adjudicator in individual cases. Such
commenis could ereate doubts about the judge’s impartiality, and thus “do injury 1o the system of
government under law,” which relies on “[d]eference to the judgments and rulings of courts.”'®

Opening the meetings of these three committees would have the result of precluding judges, who
are speciafly learned in the law and its applications, from meaningful participation on those
committees.” As open meeting reguirements applicable to other government entities permit
closed session discussion of pending litigation,” and as these three advisory bodies focus
entirely, or to a significant extent, on the same topic, the proposed rule would exempt their
meetings from its requirements.

Rirle committees (Rule 10.75(c)(4))

Rule 10.75 also would provide that the meetings of the seven advisory bodies charged primarily
with developing rules proposals te improve the administration of justice in specific types of
proceedings, and of their subcommittees, ordinarily will be closed. The exception would be if a
chair conciudes that a particular agenda item may be addressed in open session or that a portion

See Cal, Code of Judicial Ethics, wwiw cowrts.ca.govdocumentsica_code Judicial ethics. pdf

* See Cal. Rules of Court, rule 10,14,

¥ Cal Code of Judicial Ethics, canon 31393,

" d canons 1. ZA.

B canon 1, advis. com. comment; see also i canon ZA & advis. com. comment,

¥ See id | canon 4B, advis. com. comment, [7As a judicial olficer and person specially learned in the law, 2 judge is
ina unigue position to contribute to the improvement of the faw, the legal systen. and the administration of justice,
including revision of substantive and procedural faw and improvement of eriminal and juvenile justice™.

P See Gov. Code, §& 9029(a)(3), 9029 .5(a) (Legislalure open meeting laws), i, § 111260} {Bagley-Keene Open
Meeting Act (BIA applicable to state bodies)y; id, § 54956.9 {Ralph M. Brown Act (Brown Act) applicable to local
government).




of the meeting qualifies as a budget meeting as that term is defined in subdivision (¢)(1) of the
proposed rule.”’ (Proposed rule 10.75(c)(4).) Under subdivision (¢){1) of the proposed rule,
budget meetings must be open.

As explained in the proposed advisory committee comment to subdivision (¢)(4), the wark of the
seven rule committees and their subcommittees present many of the same ethical challenges and
obstacles for judges who are members as for judges who are members of the bodies covered by
subdivision (¢)(3). The seven rute committces and their subcommittees focus primarily on
analyzing, developing, and providing input concerning proposed legislation, rules, forms, and
standards. That work necessarily entails a complex interchange of views, consideration of
multiple perspectives, and the vetting of opposing tegal arguments, which judges cannot
undertake in public without risk that their comments will be misunderstood or used as a basis for
disqualification or challenge.”™

Disqualifications and challenges may create significant practical issues for courts related to
Judicial workloads, and refated concerns may deter judges from serving on those advisory

bodies, in turn depriving the public of the benefit of their training and expertise in crafting
procedures for the effective and efficient administration of justice. Subdivision (c)(4) is intended
to prevent such deleterious results by clarifying that meetings of the seven rule committees and
their subcommittees ordinarily will be closed, although any budget meetings must be open.23 The
listed committees would be subject fo rule requirements regarding the posting of notice and
agendas. As noted above, the public also would have the existing opportunities to comment
regarding proposals that they develop both before and during meetings at which those proposais
are presented for approval to the Judicial Council. ™

Ciosed sessions (Rule 10.75(d))

Open meetings laws applicable to all branches and levels of government include specified
exceptions, recognizing that covered bodies must meet in private under limited circumstances to
carry out their responsibilities in the best interests of the public. Similarly, proposed rule 10.75
recognizes that there are legitimate reasons to close some meetings. Based on the generally

The seven rule committees are the (1) Appellate Advisory Committee, (2) Civil and Small Claims Advisory
Committee, (33} Criminal Law Advisory Cormumittee, (4) Famnily and Juvenile Law Advisory Committee, {3) Probate
and Mental Health Advisory Committee, (6) Rules and Projects Committee, and {7) Traffic Advisory Committee.
7 See Code Civ, Proc., §3 170.1, 170.6. :

7 1t may be noted that Connecticut, which has one of the most expansive state open meeting requirements in terms
ol its application to the judiciary, explicily Umits the scope of those requirements for judicial bodies and

The Connecticut Supreme Cowt has interpreted the law as exempting a Judicial branch rules committee similar to
those described in subdivision (0)(4) of the proposed rule. (See Rules Com. of the Superios Court v Freedom of
fnformation Conpmission {1984} 192 Conm. 234 [472 A.2d 91) More recently, the Connecticut Supreme Court
narrowly inferpreted the term “administrative” in the same faw as covering only the following topics: “hudget.
personnel, facilities, and physical operations.” (Clerk of the Superior Cowrt v Freedom of Informarion Commission
(20061 278 Conn. 28 [895 A2d 7431 Judicial branch committee meetings in Connecticul. therefore, would be open
fu the public only to the extent they concern those specitic topics,

* See, above, al pp. 4-3, “Exristing public aceess to Judicial Council advisory bodies.”™



accepted grounds for closure of meetings and some specific needs of the judiciary and of the
judicial officers who serve on Judicial Council advisory hodies and wbcommittees the proposed
rule would recognize 11 bases for closing a meeting. (Proposed rule 10.75(d))(1 11} As some
advisory bodies have specific areas of focus and cover topics primarily dppropnate For closed
meetings (e.g., the Court Security Advisory Committee), it is anticipated that the majority of the
meetings of those bodies may be closed.

Below, this report summarizes each of the 11 provisions authorizing closure of 2 meeting, noting
the provisions that would differ substantively from the provisions of other open meeting laws
and explaining the reasoning behind each.

Discassion of individuals (Rule 10.75(d)(1))

Subdivision (d)(1) of the proposed rule would atlow the chair of an advisory body or
subcommittee to close a meeting to discuss an individual’s character, qualifications, competence,
performance, behavior, or health, allegations of individual misconduct, or matters that, if
publicly discussed, would constitute an unwarranted invasion of personal privacy. The provision
is comparable 1o provisions in existing open meeting laws, although the dxscqulons of bodies
covered under existing laws typically may involve the bodies’ own employees, ™

Judicial Council advisory bodies do not themselves employ statf, but rather rety on personnel of
the Administrative Office of the Courts {AOC). the council’s staff agency.” The need to protect
discussions concerning individuals arises because advisory bodies sometimes review the
qualitications or performance of individuals as it relates o their area of tocus. For example, the
Governing Committee for the Center for Judicial Education and Research may evaluate the
performance of course instructors.”” The council’s internal Executive and Planning Committee
also considers the qualifications of individual applicants in developing recommendaticns to the
Chief Justice for appointments to advisory bodies.”® The purpese of this exception is to protect
the privacy of individuals whose work or qualifications is being scrutinized by an advisory body,
and to allow the advisory body members to speak candidly about such individuals, facilitating
the highest performance in accomplishing these public functions.

Litigation, privilege (Rule 10.75{d){2))

Subdivision (d)(2) of the proposed rule would allow the closure of a meeting to discuss claims,
administrative claims, or pending or anticipated litigation in which a judicial branch entity or a
member, officer, or employee of such an entity has been, or is likely to be, named a party. This
exception is found tn other California open meeting laws and its purpose is to permit a covered
body to confer with its attorney in circumstances where, if that conversation were to oceur in

G (;m Code, § 90292 1) (Legislature open meeting faw); i, § 111260a), (0)(2), (e 8), (e) 9y, (e 19% {
(3007, (e (gX) | B}\/\"_ state bodies); i, §§ 349356.7, 3409357, 54956.86, 53493710 (Brown Am, lou[
govern ﬂ.u,m).

* See id, & 68500; Cat Rules of Court, rules 10,8010 81,
T Gee Cal Rules of Court, rule 10.30(¢H(3 1.
# g rale 10.11(h).



open session, it would prejudice the position of the covered body in the Htigation,”

Subdivision (d}(2) varies from comparable provisions in other California open meeting laws in
that it applies 1o discussion of claims, administrative claims, and litigation against parties beyond
the advisory body or the Judicial Council.”™ The difference is appropriate because the council’s
Litigation Management Committee oversees such activities statewide for all judicial branch
entities and their officers and employees.”' Other advisory bodies also may have an interest in
such claims, administrative claims, or litigation, for example, because a ruling may create new
law applicabie to them. Subdivision (d}2) would permit advisory bodies to discuss such matters
without exposing themselves to lirigation or prejudicing another judicial branch entity or
individual. It also allows the continued participation of judges as members of those advisory
bodies, as judges are ethically prohibited from discussing pending or anticipated litigation in
pubiic.

Subdivision (d}2) also differs from other open meeting laws in that it would allow the closure of
a meeting to discuss non-litigation matters protected by the attorney-client privilege. The
provision weuld accommodate the attorney-client relationship between the courts and the AOC’s
Legal Services Office. Among other things, the Legal Services Office provides legal opinions
and analysis on court administration topics for court Jeaders. On issues of statewide importance,
an aftorney from that office may, for example, attend a meeting of the Court Executives
Advisory Committee or the Trial Court Presiding Judges Advisory Committee to discuss a
statewide legal opinion and answer questions. Because those opinions cover a broad area of legal
issues, the resulling discussions may not always fall under other exceptions of the proposed rule.
Subdivision {d)(2) is necessary, therefore, to permit candid discussions between court leaders
and their attorneys, to ensure the effective and consistent administration of justice statewide.

Negotiations on contracts, labor issues, fegislation (Rule 10.75(d)(3))

Subdivision (d)(3) of the proposed rule would allow the chair of an advisory body or
subcommittee to close a meeting to discuss negotiations concerning a contract, labor issue or
fegislation. Similar exceptions for confract and labor negotiations are found in the Bagley-Keene
Open Meeting Act”™ (applicable to state bodies) and the Ralph M. Brown Act™ (applicable to
legislative bodies of local agencies).”™ Additionally, under the Legislature’s open meeting laws,
potitical party caucuses may meet in closed session without limit.”® The purpose of the exception
in subdivision {d)(3) is to prevent the disciosure of information that would adversely affect the
Judicial Couneil, or another judicial branch entity, in its negotiations with a vendor, labor
organization, or political or governmental organization. For example, if a vendor is allowed 1o

\ See Gov. Code, § TTI26(ey 1) (BKA. state bodiesy /7, § 34956.9(a) {(Brown Act local government),

"“fd.j §8 902G(a)(3). 9029 5(a) (Legislature open meeting lawsh id, § 11126(e) (BKA, state bodies); id | § 54936.9
{Brown Act, local government).

" See . § 912.7; Cat. Rules of Court, rule 10,14,

 See Cal. Code Judicial Ethics. canon B9

Y Gov. Code, § 11120 et seq.

I § 54950 ef seq.

P Secid. § TH2ACH ITBKA, state bodies): if § 534957 (Brown Act. lacal government ).

I § 902900 (Legislaure open meeting law),
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attend the meeting in which the maximum price for a contract is set, the vendor could use that
information in its proposal or negotiations to ensure that the Judicial Council pay the maximum
price. Similarly, open discussions of legislative negotiations may compromise the councii’s
legislative priorities. Under subdivision {d)(3), a closed session would be authorized until a
contract or a labor agreement has been executed, after which time concerns about public
discussions impacting the terms or conditions of an agreement would no longer apply.

Real eséate fransactions (Ruale 10.75(d)(4))

Subdivision (d}(4) of the proposed rule, like comparable provisions in other California open
meeting laws, would allow the chair of an advisory body or subcommittee to close a meeting for
discussion of the purchase, sale, or lease of real property or the selection of a lecation for a
tacility until the property has been acquired or the relevant contracts have been executed.’” The
purpose would be to avoid requiring the disclosure of potential judicial branch interest in an
individual property or public discussion of the potential terms of a real estate transaction, either
of which could negatively impact the price for the judicial branch and have other adverse
consequences. I the public (including a potential seller) could attend the meeting at which a
maximum amount was approved for a purchase, for example, it could be difficult for the Judicial
Council to obtain a lower price.

Security matters (Rule 10.75(dX3))

subdivision (d)(5) of the proposed rule, like comparable provisions in other California open
meeting laws, would allow the closure of a meeting for discussion of security plans or
procedures or other matters related to the safety of the public, judicial branch officers, or
personnel, or the security of judicial branch facilities or equipment, including electronic data.”®
Because of the judicial branch’s central role in the justice system, security concerns constitute a
significant consideration in court eperations. The work of the Court Security Advisory
Committee underscores the impertance and necessity of court security for the branch; that
committee focuses exclusively on facility and personal security matters, making assessments of
existing security resources and recommendations for improved security procedures.™ Other
committees such as the Court Executives Advisory Committee and the Court Facilities Advisory
Committee also include security matters as part of their areas of focus. The exception in
subdivision {d)(5) is necessary to maintain the security of court facilities and equipment and the
safety of the individuals who work at and do business with the courts.

Non-final audit reports or proposed responses fo such reports (Rule 10.75(d)(6))
Subdivision (d)(6) of the proposed rule would permit a chair to close a meeting for discussion of
audit reports that are not yet final and responses 1o such non-final reports. The provision is
consistent with existing law regarding pending or non-final andit reports. The State Auditor, for

Y See Gov. Code. § 9029 5(apd) (hegislative open mecting law) i § 1TI26(e) 71 BKA. state hodies): i,
§ 349368 (Brown Acl. local government).

o § 9029an ) (Legislative open meeting faw): i, §1TI260cH 18) {BKA, state bodies); i §54957(a) (Brown
Act, focal government).

P See Cal. Rules of Court, rule 10.6Ha).
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exampie, is statutorily precluded from publicly releasing written material “or substantive
information periaining to any audit not completed ™™ Simitarly. state and local govemmental
entities have been authorized to meet in closed session to discuss a confidential draft audit report
from the State Auditor, and responses to the same."’

Subdivision (d)(6) of the proposed rule would cover discussion of non-final audit reports by
[nternal Audit Services (JAS) of the AOC, the staft agency to the Judicial Council. TAS performs
audits of all judicial branch entities, recommending improvements based on results, ™ which
assist in meeting branch fiscal oversight responsibilities. Once formally accepted by the Judicial
Council, audit reports are considered final and are posted on the California Courts website o
facilitate pubfic access.™

Before this point, however, when the Advisory Committee on Financial Accountability and
Efficiency for the Judicial Branch reviews a non-final audit report, however, the information is
kept confidential and meetings involving discussion of such reports would be closed under the
proposed rule. ™ Confidentiality is maintained until an audit is completed and the auditor’s report
becomes final, to ensure that the auditor’s investigation is conducted as efficiently and
effectively as possible. It non-final reports and supporting documentation were available before
an audit wase completed, mistakes and misinformation could be disseminated to the public. This
would be harmiul to both the public who may receive inaccurate information and to entities
being audited that ultimately are found in compliance.

Trade secrefs or confidential or proprictary information (Rule 10.75(d)(7))

Subdivision (d)(7) of the proposed rule would allow a chair to close a meeting of an advisory
body or subcommittee to discuss trade secrets or confidential or proprietary informaticn. The
provision weuld be consistent with existing open meeting laws applicable (o state and local
government entities, * and with other authorities protecting such information gem:z'a]l}/:46 it
would permit the Judicial Council Technology Committee, for example, to meet in closed
session to discuss a vendor proposal or consider a vendor demonstration (e.g., related to

" Gov. Code, § 8545(b)

id, § 111262 (BKA, state bodies); id. § 54956.75(s) (Brown Act, local government).

* See www. courts. ca.gov/ 12926 him.

" See www conris. ca.gov/ 12050 htm (containing final audit reports for the past 3 vears). See also Cal. Rules of
Court, rule FO.500{ei2) (isting final audit reports as an example of a category of judicial administrative records
subject to public inspection and copying under the rule).

Qe whe cowrts. ca govidocuments/ FinancialA E-Committee Charge pdf (siating the formal charge of the Advisory
Cormmitice on Financlal Accountability and Efficiency for the Judicial Branch). In addition to review of non-final
audit reports, the advisory committee also, among other things, makes recommendations o improve judicial branch
efficieney and financial accountability.

¥ See Gov. Code, §8 TH26(eH 130 (0I5 ()3 11126.400) (KA, state bodiesy: id, § 54956 87¢b), (¢} (Brown
Act, local government).

Y See. e i § 3426 ot seq. (California Uniform Trade Secret Act) Bvid. Code, § 1060 ot seq.: Pub. Contract
Code, § 19206 {requiring the Judicial Council to adopt and publish a Judicial Branch Contracting Manualy: Jud
Branch Contracting Manual. Judicial Council (Aug. 2012). ch/ 44, step 7 (confidentiality of bidsy, id. ¢k 4B, step 9
{sarne); id. ch. 4C, step [0 {same); Cal. Rules of Court, rule 10.500(NH{10) (exempting from public disclosure
judicial administrative records containing trade secrets and specitied other privileged or confidential information).




computer applications, networking, or telecommunications systems) submitted during the
solicitation process or as part of a contractual relationship with a judicial branch entity. Absent
such a provision, vendors might be disinclined to submit bids for judicial branch entity projects,
interfering with effective competitive bidding and the ability to secure favorable pricing for
goods and services.

Unverified data or draff reports, except those for consideration in a budgef meeling
(Rule 10.75(dW8))

Subdivision {d)(8) of the proposed rule would allow the chair of an advisory body or
subcommittee to close a meeting to discuss unverified data or draft reports, except those for
consideration in a budget meeting as that term 1s defined in subdivision (c)(1) of the proposed
rufe. This provision accommodates a distinguishing feature of the Judicial Council governance
structure, namely, its reliance on the active invelvement and combined experience of advisory
body members who are drawn from a wide cross-section of stakeholder groups, together
performing many functions that other governmental bodies might delegate to staff to complete
under the chair’s supervision. The model is intended to ensure that the advice and
recommendations provided to the council for its consideration in establishing policies and setting
priorities for the judicial branch are the product of a thoughttul and comprehensive review,
benefitting from the input of judicial officers and practitioners with expertise in the subject
matier.

Although performed by members collectively, rather than by individual staff members, the work
of evaluating unverified data or draft reports, appropriately is conducted in closed session.
Advisory bodies and their subcommittees require an opportunity to consider whether there are
gaps in initial information or analysis provided and to identify any further material needed to
permit an accurate understanding of the reievant issues, before they begin the work of
formulating recommendations. Although planning for data collection or report preparation,
discussion of the completed product or final data, and development of policy recommendations
based on them appropriately would occur in an open meeting, requiring public discussion of
unverified and potentially inaccurate information or analysis is fikely to create unnecessary
public confusion. Some may mistakenly conclude that the information or analysis being
discussed is verified and final, or reflects the collective view rather than the preliminary views of
the authors. Subdivision (d)(8} is included in the proposed rule to avoid such misunderstandings
and the resuiting harm to the public interest.

Notably, however, the subdivision expressly excludes discussion of unverified dafa and draft
reports in budget meetings.”” Under the proposed rule, discussion of such materials in budget
meetings would occur in public. The intent would be to ensure that the public has the opportunity
to attend, observe, and understand the information that advisory body members receive and

" See, proposed rule 10.750¢301 ) (B ludget meetings . . are meetings or portions of meetings to discuss a proposed
recommendation thal the Judicial Couneil approve an atlocation. or direct an expenditure of public funds™).



consider as they develop advice and recommendations on the critical topic of the allocation and
expenditure of public funds.

Licensing or other professional examinations (Rule 10.75(d)(9))

Subdivision {d)(9) of the proposed rule, Jike the Bagley-Keene Open Meeting Act covering state
bodies, would permit the chair of an advisory body or subcommittee o close a meeting for
certain discussions related to examinations.*t Specifically, subdivision (d)(9) would aflow a
closed meeting to discuss development, modification, or approval of any licensing or other
professional examination or examination procedure. The provision is needed, for example, (o
allow the Judicial Council’s Court Interpreter Advisory Panel 1o consider issues related to
certification and other examinations for interpreters who interpret court proceedings.* To protect
the integrity of those examinations and, by extension, the quality of interpretation in the courts,
those topics must be discussed in a nonpublic setting.

Eyvaluation of individual grant applications (Rule 10.75(d)10))

Subdivision (d)(10} of the proposed rufe would alfow the chair of an advisory body or
subcommitiee to close a meeting for discussion concerning evaluation of grant applications. The
Judicial Council’s Sargent Shriver Civil Counsel Act Implementation Committee,” for example,
reviews grant applications to develop funding recommendations for the council. Its discussions
concerning the criteria to be applied and the evaluation procedure would occur in open session
under the proposed rule. Consideration of individual grant applications could occur in closed
session, however, to permit the candid evaluation of applications, including assessment of the
quality of an applicant’s staff and performance, and to avoid deterring applications.

Topics presenting ethical and related practical issues for judges (Rute 10.75(d)(11))
subdivision (d)(11) also would permit closure of an advisery body or subcommittee meeting on
cthical grounds. As noted, judicial officers who are members of advisory bodies and advisory
body subcommittees are uniquely constrained by detailed ethical standards, limiting their public
comments.”' These constraints are particutarly relevant for judges who volunteer to serve on
advisory bodies that develop or provide input conceming proposed legislation, rules, forms, or
standards, a group that is not limited to those named in subdivision (e)(4).™ Judicial officers
serving on other advisory bodies, however, also may have occasion to discuss or refer to active

¥ See Gov. Code, § 11126(¢)(3) (BKA, state bodies).

“ See Cal. Rubes of Court. rule 10.5HalZ) (the Court Interpreters Advisory Panel, among other things. makes
recommendations to the Judicial Council cencerning certification, testing, recruiling. training, and continuing
education of court interpreters). See also www.cowrts ca gov/2695 frn (information concerning court interprefer
examinalions).

" See wir conrts cugovidocuments' A B-390 pdf at pp. 23 (information concerning the Sargent Shriver Civil
Counsel Act implementation Conumittee).

R e.g.. Cal. Code of Judicial Ethics, canon 1 (Judges must personally observe high standards of conduct o
preserve the integrity and independence of the judiciary ) jd. canon 2A (fudges must ~“act at all fimes™ in a manner
that promotes public confidence Integrity and mpartiality of the judiciary™),

* The rule commitiess named in subdivision (ciid) of the proposed rule are included in thal provision because their
work focuses almost exclusively on the described rufe-devetopment functions. Other advisory bodies may perform
simitar [UnCtions on occasion.
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cases, non-final decisions, or opposing interpretations of statute, legisiation, ot case law in
reviewing issues for report to the Judicial Council. The proposed rule includes a provision
permitting advisory bodies to diseuss such matters in closed meetings, to ensure that judicial
officers, who are specially fearned in the law and its application, may continue to meaningfully
participate, without risk of committing ethical violations, necessitating recusal, or encouraging
disqualification motions or peremptory chalienges that may distort court workloads and impede
the efficient administration of justice. {(Proposed rufe 10.75(d)1 1))

Notice of meetings

Regular Meefings (Rule 10.75(e) 1))

Rule 10.75 would provide that public notice must be given of the date and agenda of each
meeting that 1s subject to the rule, whether open or closed, at least five business days before the
meeting. (Proposed rule 10.73(e)){1).)

Lrgent Circumstances (Rule 10.75(¢)(2)

The rule would provide that a meeting subject to the rufe may be conducted on shortened notice
(i.e., on less than five days notice) only in case of urgent circumstances requiring prompt action.
The minutes of such meetings must briefly state the facts creating the urgent circumstances
requiring prompt action and the action taken. (Proposed rule 10.75(e))(2).)

Form of notice (Rule 10.75(f))

The rule would provide that the notice and agenda for a meeting subject to the rule, whether open
or closed, must be posted on the California Courts website (www.courts.ca.gov). The notice for
meetings subject to the rule must state whether the meeting is open or closed and, if partly
closed, which agenda items are closed. {(Proposed rufe 10.75()(1)-(2).)

For meetings that are open in part or in full, the notice must provide: (1) the telephone number or
other electronic means that a member of the public may use to attend the meeting; (2) the ttime of
the meeting, whether the public may attend in person, and, if so, the meeting location; and (3) the
email address or other electronic means that the public may use to submit written comments
regarding agenda 1tems, requests to speal at a meeting, or requests to make an audio recording of
a meeting. (Proposed rule 15.75(O(3)(A--(C).)

Contents of agenda (Rule 10.75(g))
Under rule 10.75, the agendas of meetings subject 1o the rule must contain a brief description of
cach item to be considered during the meeting. (Proposed rufe 10.75(g}.)

HMeeling materials (Rule 10.75(h})
The rule would provide that materials for an open meeting must be posted on the Califomia
Courts website (www.courls.ca.gov) at least three business days before the date of the meeting,

except in extraordinary circumstances, (Proposed rule 10.75(h))



Public attendance (Rule 10.75(i))

FFor budgetary and other practical reasons, most advisory bodies and their subcommittees meet
primarity by telephone or other electronic means, rather than in person. Advisory bodies perform
a high volume of work, meet frequently, and may have 20 or more members who are located
throughout the state and have full-time competing professional obligations. Many members are
superior court judicial officers who must hear a daily calendar of cases from specific court
locations, or attorneys who must appear at multiple court locations daily. Members typically join
advisory bedy meetings by telephone from private locations (e.g., their chambers, their offices,
or their homes). rather than from a singie location that is accessible to the public. Rule 10.75
woilld provide that the public may attend all open meetings of advisory bodies by telephone or
other electronic means, as members do. (Proposed rule 10.73(1).)

In addition, if members of an advisory bedy gather in person at a single location for a meeting,
the rule would permit the public also to attend in person at that location if the chair concludes
security measures permit. (Proposed rule 10.75(1).) Security concerns necessarily are a
significant consideration, particularly for judicial officers, who are exposed to special risks as a
result of their adjudicative responsibilities.™

Conduct at mesting (Rule 10.75())

The rute would state that members of the public who attend open meetings in person must
remain orderty and that the chair may order the removal of any disorderly person. (Proposed
rufe 10.75(j1)

Pubiic comment

Whritien comment (Rule 10.75(k)(1))

The rule would provide that the public may submit written comments for any agenda item of a
regularly noticed open meeting up to one complete business day before the meeting. {Proposed
rule 10.75(k)(1).) Written comments received closer to the meeting time will be accepted,
although time constraints may preclude members from reviewing them for the meeting.

Written comiments are accepted as an alternative to spoken comments for meetings that are
conducted, or that the public attends, by telephone. As noted, most advisory body meetings are
conducted by telephone or other electronic means. Often meetings are scheduled for times that
judicial officers, attorneys, and other members with ties to the courts can attend, before or after a
court’s daily calendar of cases is heard, or during lunch breaks. The agendas for such meetings
may be fong, with 20 or more advisory body members attending. Adding a peried for public
comment during such meetings would make it difficult to conclude business in the finite periods
available. Doing so also would significantly increase meeting costs, as multiple telephone lines

*ee e, Fautsko, Courthonse Securily Incidents Trending Upward. The Chaflenges Facing State Cowrts Today,
Nat, Center tor State Cts. (2012), Atip Sncsc.contentdm ocle orgicdmireficollection facilities/ id/ 163 (% The number of
threats and violent incidents wargeting the judictary has increased dramatically™; citing data spanning more than 30
years).



and additional staff would be needed to manage the calls to ensure comment time limits are
observed and avoid improper disruptions.

Ffo-person comment (Rule 10.7300(2))

The rule would provide that, if security measures permit public attendance at an open in-person
advisory body meeting. the meeting must include an opportunity for public comment regarding
agenda items. The reference to agenda items is intended to clarify that comments pertaining to a
specific court case will not be received, as judicial officers are ethically prohibited from
engaging in ex parte communications with members of the public who are parties to cases before
them.”® Anyone wishing to speak during the public comment portion of the meeting must submit
a request at least one complete business day before the meeting with the following information:
(1) the speaker’s name and the name and purpese of the organization that the speaker represents
if any, (2} the speaker’s contact information, (3) the agenda item that the public comment will
address, and (4) any written materials that the speaker proposes to distribute at the meeting.
{Proposed rule 10.75(k)(2})

Reasonable fimits (Rule 10.75G0(3)

The rule would provide that the adviscry body chair has the discretion o establish reasonable
iimits on the length of time for each speaker and the total amount of time permitted for public
comment. The chair may also decide whether public comments will be heard at the beginning of
the mecting or in advance of the agenda items. (Proposed rule 10.75(k}{3).)

Making an audio recording of a meeting (Rule 10.75(1))

The rule would provide that the chair of an advisory body may permit a member of the public to
make an audio recording of an open meeting, or the open portion of a meeting, if a written
request Is submitted at least three business days before the meeting. (Proposed rule 10.75(1).) In
light of the unique security threats that judicial officers confront,” the proposed rule would not
provide for photography, video-recording, or broadeasting of advisory body members or
meetings.

Minutes as official records (Rule 10.75{m))

The rule would provide that the minutes of each meeting subject to the rule must be prepared for
approval at a future meeting. When approved by the advisory body, the minutes will constitute
the official record of the meeting. Approved minutes for open meetings, or the open portion of 2

" See Cal. Code of Judicial Ethics, canon 3B(7) (“A Judge shall not inltiate, permit, or consider ex parte
communications™).

¥ See. e, Nat Center For State Cts.. Courthouse Violence in 2010-2012. Lessons Learned. Firal Rep. (Nov. 2013,
s L At Aaese contentdnr ocle orgledmive feollection facilitie s id 1 80 {discussing violent incidents in courthouses
and attacks against judges): Nat Center for State Cts., Home Security Audit and Recommendations (2013)

W Bese.argd Services-and-Expertsidreas-of-expertise/~mediasFiles/PLF Services¥h2 Gand® 20 Experts:
Areas¥200f%02 Gexpertise JEmergency®a2Preparedness 627 201 3- Home-Security-Audit ashx {71 Increased
violence in recent vears has resulted in three judges being murdered at home™); Paddock, Man on iricd in Stockion
stabs judge and is killed by police, LA Times (Mar, 5, 20094,




meeting, must be posted on the California Courts website (www.courts.ca.gov). {Proposed
rute 10.75(m).)

Circulated proposals (Rule 10.75(n))

For advisory bodies to perform their duties and responsibilities, it is essential that they have the
means 1o conduct business in a timely and effective manner. Because it is not always feasible for
advisory bodies to conduct or conclude all their business through in-person or telephonic
meetings, there is a need to provide proposals for approval quickly by electronic means, The
proposed rule would provide for this situation in a way that ensures openness and public access.

MNecessity (Rule 10.75(n)(1))

Rule 10.75 would provide that an advisory body chair may circulate a proposal by email or other
electronic means to all advisory body members for consideration between meetings if (1) the
advisory body discussed and considered the proposal at a previous open meeting but concluded
more information was needed; or (2) the chair concludes that prompt action is needed. (Proposed
rule 10.75(n)(1).)

Notice (Rule HL.75(n)(2))

The rule would provide that, if a circulated proposal concerns a matier appropriate for an open
meeting, the advisory body must provide public notice and allow one complete business day for
public comment concerning the proposal, before acting on the proposal. The notice must be
posted on the Caiifornia Courts website (www.courts.ca. govy and must provide an email address
or other electronic means by which the public may submit written comments. The advisory body
may forego public comment if the chair concludes that prompt action is required. (Proposed

rule 19.75(n){(2).)

Communjcations concerning circulated proposals (Rule 10.75(n)(3))

Onee an advisory body chair circulates a proposal under subdivision (n) of the proposed rule,
advisory body members would have to restrict their communications with each other regarding
the proposal to email or other electronic means until the advisory body has acted on the proposal.
(Proposed rule 10.75(n3}(3}.)

CHficial Record (Rule 10.75(n)(4))

The rule would provide that minutes describing the action taken regarding the proposal must be
prepared for approval at a future meeting. The minutes would have to include the text of all
emails or electronic communications concerning the proposal exchanged among advisory body
members before the advisory body acted on the proposal. When approved by the advisory body,
the minutes would constitute the official record of the circulated proposal. Approved minutes for
a proposal on a matter appropriate for an open meeting would be posted to the California Courts
website (www. courts.ca.govy. (Proposed rule 10.75(n){4}.)



Adjourned meetings (Rule 10.75(0)

The rule would provide that an advisory body chair may adjourn a meeting to reconvene at a
specified time without issuing a new notice, provided that, if open agenda items remain for
discussion, notice of the adjourned meeting is posted on the Calitornia Courts website 24 hours
before the meeting reconvenes. The notice must identify any remaining open agenda items to be
discussed, the time that the meeting will reconvene, the teiephone number or other electronic
means that the public may use to attend the meeting and, if the public may attend the reconvened
meeting in person, the location. The advisory body may not consider new agenda items when the
meeting reconvenes uniess the exception for urgent circumstances in subdivision (e)(2) applies.
{Proposed rule 10.75(0}.)

Implementation Requirements, Costs, and Operational Impacts

Implementation of the proposed rule would require a significant commitment of time, funding,
and staff resources. As noted above, almost 30 advisory bodies, a greater number of
subcommittees, and more than 400 volunteer members would be affected. Following successive
years of significant state budget cuts to the judicial branch, all of these advisory bodies have
been operating with reduced budgets, sharing overlapping staff, meeting primarily by telephone,
and restricting their work: to essential or mandated projects. Existing resources are fully
committed.

Coensistent and effective implementation of the proposed meeting requirements, however, would
entail considerable member and staff time for planning, communtcation, and training;
development of new document templates; and consideration of attendant technology, meeting
space, security, and accommodation requirements and resources. Web materials would need to
be created and posted. More meeting space and additional security would be needed. At present,
the Judicial Council’s San Francisco headquarters is the primary meeting location with both
entrance security screening and conference rcoms capable of accommodating public meetings,
and managing the space to permit more large meetings will be a significant challenge.

More advisory body staff would be needed to handle the increased work of advisery bodies and
subcommittees. In addition to communications with members, scheduling meetings, conducting
research, preparing analyses, and developing other materials, under the rule proposal, staff also
would have to prepare public notices, agendas, and minutes; receive and distribute public
comments before meetings; respond 1o meeting-related inquiries and requests from the publiic
and the media; post meeting materials; schedule and manage telephone and in-person meetings
to facilitate public attendance; recetve, respond fo, and plan accommodations for disabled
attendees; and handle the distribution of proposals between meetings.

The above activities necessarily would have an impact on the speed with which the advisory
bodies” work can be completed and the volume of work that can be accomplished. The added
demands on staff and the new notice requirements also would make it more difficult for advisory
bodies to seek input from each other regarding proposals before they are presented to the Judicial
Council for consideration and approval,



The consultation process is critical because it ensures proposals are considered in advance from
multiple perspectives and their potential practical ramifications identificd. This in turn permits
advisory bodies to forge consensus within the branch and among stakeholders concerning the
proposals, and permits smooth implementation of proposals, if approved. Given that they often
are developing statutorily mandated proposals or are responding to external events and must
comply with deadlines set by law or imposed by others, however, the new notice requirements
that the proposed rule would impose will make it more difficult for advisory bodies to consult
with each other. This may have an impact on the quality of proposafs, relationships within the
branch and with stakeholders, and the administration of justice generally, if implementation of
proposals becomes an issue.

These additional challenges, their impact on communication, and concerns about the professional
risks for members and chairs in attempting to meet rule requirements, may reduce the
willingness of branch representatives and justice partners to continue volunteering their time,
performing the critical work of the advisory bodies. Advisory body members all have separate
demanding professional obligations, and the work of the advisory bodies also can be consuming,
requiring significant dedication of time, thought, and energy. As noted, at present, there are more
than 400 volunteer members. Each of these individuals is a necessary part of the work that must
be done to present fair, innovative, workable, and fully conceived proposals to the Judicial
Council, permitting it, in turn, to take the action needed for all Californians to have equal access
to an efficient and effective, independent and impartial system of justice.

Attachment
Rule 10.75
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Rules 10.75 of the California Rules of Court would be adopted, effective July 1, 2014, o
read:

Titie 10, Judicial Administration Rules
Division 1. Judicial Council

Chapter 3. Judicial Councit Advisory Body Meetings

Rule 10.75, Meetines of Advisory Bodies

{a} Intent

The judicial Council intends by this rule to supplement and expand on existing
rules and procedures providing public access o the council and its advisory bodies,

Existing rules and procedures provide for circulation of advisory body nronosals
regarding rules, forms, standards, and jury instructions for public comment,
nosting of written reports for the counci! on the California Courts website
(www.courts.ca. govy, public attendance and comment during council meetines,
real time audio casts of council meetings, and public postine of council meeting
minutes. This rule expands public access to advisory body meetings.

{b} Advisory bodies and chairs

(1) “Advisory bodies.” as used in this rule, meaps any multimember body
created by formal Judicial Council action fo review issues and report o the
council.

(23 “Chair.” as used in this rule. includes a chair’s designee.

(¢}  Open meeting policy

(1} Meetings

Advisory body meetings to review issues that the advisory bodyv will report to

the Judicial Council are open fo the public., unless they are closed under (d),
Meetings onen 1o the public include budget meetings. which are meetings or
nortions of meetings to discuss a proposed recommendation that the fudicial
Council approve an allocation or direct an expenditure of public funds, A
majority of advisory body members must not decide s matter included on a
posted agenda for the open portion of an upcoming meeting in advance of the

meeting,



R L N o N

O o

i0

2

Subcommitiees

If an advisory body subcommittee is charged with addressing a subiect as a
continiing matter or includes a majority of the members of the advisory
body, the subcommiitec must meet in open session ynder this rule when
considering an issue that the advisory bodv will report to the jfudicial
Council. unless the subcommittee meeting is closed under (d).

Lxempt bodies

The meetings of the feliowing advisory bodies and their subcommittees are
exempt from the reguirements of this rule;

(A} Advisory Committee on Civil Jury Instructions:

{B)  Advisory Committee on Criminal Jury Instruciions; and

(CYy Litigation Management Committee,

Rule committees

The meetings of the following rule committees and their subcommittees are
ciosed unless the chair concludes that a particular agenda ifem may be
addressed in open session or that a portion of the meeting qualifies as a
budget meeting, as that term is defined in (X 1):

(A} Appeliate Advisory Commitiee;

(B) Civil and Small Claims Adviscry Committee;

{Cy  Criminal Law Advisory Commjttee:

D) Family and Juvenile Law Advisory Committee;

(Ey  Probaie and Mental Health Advisory Commitiee:

(Fy  Rules and Projects Commitice; and

(Y Traffic Advisory Commitice,
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2
3
4

10
i
13
14
15
16
17
18
s
20
21
22
23
24
25
26
27
28
29

{dy Closed sessions

The chair of an advisory body or an advisory bedv subcommittee may close a

meeting, or portion of a meeting, 10 discuss any of the following:

(i)

(6)
{7)

(8)

@l

(10}

The character, qualifications, competence, performance. behavior, or health
of an individuai or allesations of individual misconduct or matters that if
discussed in public would constitute an unwarranted invasion of personal

privacy.

Claims, administrative claims, or pending or anticipated litieation in which a
iudicial branch entity or a member, officer, or emplovee of such an eatity has
been. or is fikely to be, named as a party, or other matters protected by
attornev-client privilege:

Negotiations concerning a contract, a jabor issue. or legislation:

The purchase, sale, or lease of real property or selection of a location for a
indicial branch facility untif the property has been acauired or the relevant
contracts have been executed:

Security plans or procedures or other matiers related to the safety of the
public or of judicial branch cfficers or personne! or the security of iudicial
branch facilities or equipment. including elecironic data;

Non-final audit reports or proposed responses to such reports;

Trade secrets or confidential or proprietary information:

Unverified data or draft reports. except those for consideration in a budeet
meeting as defined in {c){2):

Develonment, modification, or approval of anv licensing or other
professional examination or examination procedure;

Evaluation of individual grant applications; or

(13

Topics that judicial officers who are members of the advisory body or

subcommittes cannot discuss in public without risking a violation of the
California Code of Judicial Ethics, necessitaling recusal, or encourasing
disqualification motions or peremptory challenges against them, inciuding
proposed legislation, rules, forms, standards of udicial administration, or jury

instructions.
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(g)

MNotice of meetings

(1) Regular Meetings

Public notice must be given of the date and agenda of each meeting that is
subject to this rule. whether open or ¢losed, at least five business davs before

the meeting,

2y Uregent Circumsiances

A meeting that is subject to this rule may be conducted on shortened notice
only in case of ureent circumstances requiring prompt action. The minutes of
such meetings must briefly state the [acts creating the urgent circumstances
requiring prompt action and the action taken.

Yorm of notice

(1) The notice and agenda for a meeting subject to this rule, whether open or
closed, must be posted on the California Courts website (www.courts. ca.gov).

(23 The notice for meetings subject to this rule must state whether the meeting is
open or closed and, if partly closed, which agenda items are closed.

(3) For meetings that are open in part or in {ull. the notice must provide:

{AY  The telephone number or other electronic means that a member of the
oublic may use to attend the meeting;

(B1  The time of the meeting, whether the public may atiend in person, and,
if 50, the meeting location; and

(C)  The email address or other electronic means that the public may use o
submit written comments regarding agenda items. requests to speak at
a meeting, or requests to make an audio recording of a meeting,

Contents of asenda

The agenda must contain a brief description of cach item to be considered during a

mecting subject to this rule,
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(k)

Meeting maierials

Materials for an open meeting must be posted on the California Courts website
(www courts.ca.govy at least three business davs before the date of the meeting,
except in extraordinary circumstances,

Public attendance

The public may attend open sessions of advisory body meetings by telephone or
other electronic means, If the members of an advisory body gather in person af a
single location for a meeting, the public mav attend in person af that location, if the
chair concludes security measures permit.

Conduct at meeting

Members of the public who attend open meetings in person must remain orderly.
The chair may order the removal of anv disorderly person.

Public comment

(1} Written comment

The public may submit written comments for any agenda item of a regularly
noticed open meeting up fo one complete business day before the meeting,

2y In person comment

if security measures permit public atiendance at an onen in-person advisory
body meeting, the meeting must include an opportunity for nublic comment
rezarding agenda items. Anvone wishing to speak during the public comment
portion of the meeting must submitl a reguest at least one complete business
day before the meeting with the following information: the speaker’s name,
the name and purpose of the organization that the speaker represents if any
the speaker’s contact information, the agenda item that the public comment
will address, and any written materials that the speaker proposes to distribute

at the meeting.

3y Reasonable limits

The advisory body chair has discretion to establish reasonable Himits on the
ienoth of tme for each speaker and the total amount of time permitted for
public comment. The chair may also decide whether public comments will be

24



Making an audio recording of 2 meetine

An advisory body chair may permit a member of the public to make an audio

recording of an open meefing. or the onen portion of a meeting, ifa written request

is submitted at |cast three business days before the meeting,

Minutes as official records

Minutes of each meeting subject to this rule must be prepared for approval at a
future meeting. When approved by the advisory body, the minules constitute the
official record of the meeting. Approved minutes for the open portion of a meeting
must be posted on the California Courts website Gvww. cowrts ea.gov).

Circulated proposals

(1} Necessiry

An advisory body chair mav circulate a proposal by emai] or other electronic
means to all advisory body members for consideration between meetings if®

(A) The advisory body discussed and considered the proposal at a previous
open meeting but concluded more information was needed: or

(B} The chair concludes that prompt action is needed.

(2}  Nolice

If a circulated proposal concerns a matter apnropriate for an open meeting,
the advisory body must provide public notice and allow one complete
business dav for public comment concerning the proposal, before acting on
the propoesal. The notice must be posted on the California Courts website
{www.courts.ca.goy) and must provide an email address or other electronic
means by which the public may submit written comments. The advisory body
may forego public commeni if the chair concludes that prompt action is

required.

{3y Communications concerning circulated proposals

When the chair circulates a proposal under this subdivision, advisary body
members must restrict their communications with each other regarding the
aroposal to email or other electronic means until the advisory body has acted

on the proposal.
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4y Official Record

Wrirten minutes describing the action taken regarding the circulated proposal
must be prepared for approval at a future meeting. The minutes must include
the text of all e-mails or electronic comununications concerning the circulated
proposal exchanged among advisory bodyv members before the advisory body
acts on the proposal. When approved by the advisory body, the minutes
constitute the official record of the circulated proposal. Approved minutes for
a ¢irculated proposal on a matter appropriate for an open meeting must be
posted 1o the California Courts website (Www,courts.ca.gov).

fo} Adjourned incetings

An advisory body chair mav adiourn_ a meeting to reconvene at a specified time
without issuing a new notice under (e) 1}, provided that, if open agenda items
remain for discussion, notice of the adiourned meeting is posted on the California
Courts website 24 hours before the meeting reconvenes. The notice must identify
any remaining open agenda items fo be discussed. the time that the meeting will
reconvene, the telephone number or other electronic means that the public mav use
to attend the meeting and, if the public may atiend the reconvened meeting in
person. the location. The advisory body may not consider new arenda items when
the meeting reconvenes except as permitted under (e)(2).

Advisory Committee Comment

Subdivisions (a3, (e, and (0)(2). This rule expands public aceess to Judicial Councit advisory
bodies. The council recognizes the important public interest in access to those meetings, and to

information regarding administration and governance of the judicial branch. Meetings of the
Judicial Council are open, and notice and materials for those meetings are provided to the public,
under ries 16.5 and 10.6. Rules in this division describe the council’s advisory bodies and
require_that proposals for rules, standards, forms, and jury instructions be circulated for public
comment. {See Cal. Rules of Court, rules 10.10-10.22. 10.30-10.70.% Reporis to the council
presenting proposals and recommendations are publicly posted on the California Courts website

{(www.couris. ca gov). Internal committee chairg report at each council meeting regarding the

activities of the intermnal committees in the period since the last councl meeting., and internal

committee meeting minutes also are posted on the California Courts website, This rule expands

on those existing rules and procedures to increase public access, by opening the mestings of

advisory bodies o review issues that the advisory body will report to the council, The rule doeg

net apply o mectings that do not mvolve review of issues to be reported fo the council, such as

meetings providing education and training of members, discussion of best practices. or sharing of

information of general interest unrelated to advice or reports o the council, Those non-advisory

matiers are outside the scope of this rule,
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Subdivisions (e)3), (¢){4), and {(d)(11). The Code of Judicial Fthics soverns the conduct of
judges and is binding upon them, [t establishes high standards of conduct that judees must

personally observe, maintain, and enforce at all times to promote and protect public confidence in
the integrity_and impartiality of the judiciary. (See Code Judicial FEthics, Preamble. canon 1.
canon 2A.) Among other things, compliance with these high ethical standards means avoiding
conduct that could sugpest a judge does not have an open mind in considering issues that may
come before the judge. (/d, canon 2A.) Judges also are prohibited from making public comments
about_a_pending or impending proceeding {id, canon 3B(9Y), signifving that thev may not
publicly discuss case law that has not reached final disposition through the appellate process, or
pending or anticipated Htigation. conduct that would be required to participate in the work
coverad by the referenced subdivisions. Ethical standards also direct that they hear and decide all
matters assigned to them, avoiding extraiudicial duties that would lead to their frequent

disqualification, (/4 canons 3B(1), 4A{4.)

The work of the three advisorv bodies fisted in subdivision (e¥(3) exclusively invelves discussion
of topics that are uniquely difficult or impossible for judees to address while honoring the
detajled ethical standards governing the judiciary. For example. as required by rule, the Litigation
Management Commitiee discusses pending or anticipated claims and ltipation against indicial
officers, courts, and court emplovees. Jury instruction committees aiso may discuss decisions or
rulings issued in cases that have not reached final resolution through the anpellate process. Thus
opening the meetings of these three committees would result in precluding judges, who are
specially learned in the law, from meaningful particination on those committees. Subdivision

{c}(3) is added to avoid this result.

The work of the seven rule comumittees listed in subdivision (¢)(4) almost alwavs will trigeer
similar issues, Those bodies focus primarily on developing, and providing inputl concerning,
proposed legislation. rules. forms. and standards of judicial administration. That work necessarily
entails a complex interchange of views, consideration of multiple perspectives, and the vetting of
opposing_legal arguments, which iudges cannot undertake in public without risk that their

comments wiil be misunderstood or used as a hasis for disqualification or challenge. Service on
the referenced committees, and public participation in discussing the referenced topics may make
it difficult for a judge to hear and decide all matters assigned to the judge. and conceivably could
tead to frequent disqualification of the judge. exposing the judpe to risk of an ethical violation,

This_may create significant practizal issues for courls related to judicial workloads. while also

deterring individuals specially learned in the law from serving on advisory bodies. in tun

depriving the public of the benefits of their training and experience in crafting procedures for the
effective and efficient administration of justice. Subdivisions (¢)(4) and {d) 11} are intended to
prevent such deleterious results by clarifying that meetings of the seven rule committees whose

work almost entirely focuses on these topics ordinarily will be closed and that meetings of other

bodies performing similar functions also will be closed as the chairs deem appropriate. with the

exception that any budpet meetings must be apen,

Subdivision (Jg(1). Due to budget constraints, members’ schedules, and the geogranhic diversity
of most_committee members, advisory body meetings typically are held via teleconference or

other method not requiring the members’ in person atendance, Because judicial officer and
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attorney members may have Hmited time for meetings {e.o._onlv a lunch hour), the volume of

advisory body business to be accomplished in those periods may be considerable, and the costs of

coordinating teleconferences that would sccommedate spoken comments from the public would
be significant in the aggrevate, the rule only provides for public comment in writing. To ensure
sufficient time for advisory body staff to gather and distribute written comments to members. and

for members to review comments belore the meeting, the rule requires that commenis be

submitted one complete business day before the meetine.
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o JUDICIAL COUNCIL
- OF CALIFORNIA

Open Mesting Rule—Judicial Council Advisory Body Meetings
KEY DATES AND ACTIVITIES

The following table highlights the scheduled key dates and activities for the development and
implemnentation of an open-meeting rule of court. Dates and activities are subject to change.

Target Date Activity

November 14 Prefiminary draft of the proposed open-meeting ruie of court is
released to the public, and stakeholders

November 14 to November 20 Public comment period on the preliminary draft of the proposed
open-meeting rule of court

November 14 Legislative briefings to review the preliminary draft of the
proposed open-meeting rule of court

December 12 Presentation to the Judicial Council on the branch’s progress with
an opern-meeting rule of court

December 20 to February 7 Public comment period on the proposed open-meeting rule of
court

January 1 Submit a report on the branch’s progress to the Joint Legislative

Budget Committee

Aprit 24-25 Judicial Council Meeting—review and adopt an open-meeting rule
of court with an effective date of luly 1, 2014







