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SUPREME COURT MINUTES
WEDNESDAY, JANUARY 31, 2018
SAN FRANCISCO, CALIFORNIA

S234617 B264641 Second Appellate District, Div. 5 KURWA (BADRUDIN) v.
KISLINGER (MARK B.)
Opinion modified on court’s own motion
ORDER MODIFYING OPINION
ON THE COURT’S OWN MOTION
THE COURT:
The opinion in this matter, which was filed December 18, 2017, and appears at 4 Cal.5th 109, is
modified as follows:
The second full paragraph on page 115, beginning “Ultimately, we have no occasion,” is deleted
and the following paragraph is inserted in its place: Ultimately, we have no occasion to resolve
the tension between the approaches taken in Hill and Vedanta Society because Kurwa’s appeal
from the 2010 interlocutory judgment fails for a more basic reason: Kurwa’s dismissal of his
defamation cause of action did not transform the 2010 interlocutory judgment into an appealable
final judgment and Kurwa has not argued or attempted to explain why the appellate court should
have treated the voluntary dismissal as though it were itself an appealable final order. The 2010
interlocutory judgment was not a final judgment because it disposed of less than all of the causes
of action. (Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288, 304 [ “A judgment is final
“when it terminates the litigation between the parties on the merits of the case and leaves nothing
to be done but to enforce by execution what has been determined.” * [Citations.] [{] Finality in
this sense not only makes a judicial determination a judgment, it also makes that judgment
appealable.”]; U.S. Financial v. Sullivan (1974) 37 Cal.App.3d 5, 11 [it is improper for the trial
court to enter a judgment of dismissal if some causes of action remain pending].)
The third full paragraph on page 115, beginning “Kurwa’s dismissal with prejudice,” is deleted
and the following paragraph is inserted in its place: In appealing from that order, Kurwa does not
explain how the dismissal of his defamation claim could have retroactively transformed the 2010
interlocutory judgment concerning the fiduciary duty claims into one that finally disposed of all
issues between the parties. And even if Kurwa’s dismissal with prejudice could have retroactively
altered the character of the trial court’s 2010 interlocutory judgment, the Court of Appeal is
correct that the time for appealing that judgment has long since expired. (Cal. Rules of Court, rule
8.104(a)(1) [a notice of appeal from a superior court judgment must be filed within 60 days of the
notice of entry of judgment or 180 days after judgment, whichever is earlier].) To accept Kurwa’s
argument would therefore require us to hold that his dismissal of the defamation claim with
prejudice not only changed the character of the trial court’s 2010 interlocutory judgment, but also
delayed the rendering of that judgment until 2015.
These modifications do not affect the judgment.
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S130495 MASTERS (JARVIS J.) ON
H.C.

Supplemental briefing ordered

Petitioner’s “Application for Leave to File Supplemental Post-Hearing Brief Regarding the

Revised New Evidence Standards to this Habeas Corpus Proceeding,” filed December 15, 2017, is

granted.

Respondent is directed to serve and file a supplemental response brief on or before March 2,

2018; any supplemental reply brief must be served and filed on or before 30 days thereafter.

S233198 WARBURTON (ELLIOT
EUGENE) ON H.C.

Order to show cause issued; returnable in Court of Appeal, Fourth Appellate District, Division

Two

The Secretary of the Department of Corrections and Rehabilitation is order to show cause,

returnable before the Court of Appeal, Fourth Appellate District, Division Two, when the matter

is ordered on calendar, why petitioner is not entitled to relief pursuant to In re Martinez (2017) 3

Cal.5th 1216 and People v. Chiu (2014) 59 Cal.4th 155. The return is to be filed on or before

March 2, 2018.

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.

S245346 B272472/B275886 Second Appellate District, Div. 8 PEOPLE v. CARTER
(JONATHAN MITCHELL)

Petition for review granted; transferred to Court of Appeal, Second Appellate District, Division

Eight

The petitions for review are granted. The matter is transferred to the Court of Appeal, Second

Appellate District, Division Eight, with directions to vacate its decision and reconsider the cause

in light of S.B. 620 (Stats. 2017, ch. 682). (Cal. Rules of Court, rule 8.528(d).

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.

S245613 B275732 Second Appellate District, Div. 1 PEOPLE v. MUNOZ
(MARCOYS)

Petition for review granted; transferred to Court of Appeal, Second Appellate District, Division

One

The request for consideration of additional issue in petitioner’s petition for review is granted. The

petition for review is granted. The matter is transferred to the Court of Appeal, Second Appellate

District, Division One, with directions to vacate its decision and reconsider the cause in light of

S.B. 620 (Stats. 2017, ch. 682). (Cal. Rules of Court, rule 8.528(d).

Votes: Cantil-Sakauye, C.J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.
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S245621 B266099 Second Appellate District, Div. 3 PEOPLE v. HARRIS (JULIUS
DARNELL)

Petition for review granted; transferred to Court of Appeal, Second Appellate District, Division

Three

The petition for review is granted. The matter is transferred to the Court of Appeal, Second

Appellate District, Division Three, with directions to vacate its decision and reconsider the cause

in light of S.B. 620 (Stats. 2017, ch. 682). (Cal. Rules of Court, rule 8.528(d).

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuellar, and Kruger, JJ.

S245676 B286259 Second Appellate District, Div. 5 SMITH (LINCOLN TESTRO)
v. S.C. (PEOPLE)

Petition for review granted; transferred to Court of Appeal, Second Appellate District, Division

Five, with directions to issue an order to show cause

The petition for review is granted. The matter is transferred to the Court of Appeal, Second

Appellate District, Division Five, with directions to vacate its order denying the petition for writ

of mandate and to issue an order directing respondent court to show cause why the relief sought in

the petition should not be granted.

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.

S245715 C077702 Third Appellate District PEOPLE v. SISOUNTHONE
(VANNA)

Petition for review granted; transferred to Court of Appeal, Third Appellate District

The petition for review is granted. The matter is transferred to the Court of Appeal, Third

Appellate District, with directions to vacate its decision and reconsider the cause in light of S.B.

620 (Stats. 2017, ch. 682). (Cal. Rules of Court, rule 8.528(d).)

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.

S238666 E064557 Fourth Appellate District, Div. 2 PEOPLE v. DOYLE (DAVID
BUCKLEY)

Dismissed and remanded to Court of Appeal, Fourth Appellate District, Division Two

Review in the above-captioned matter, which was granted and held for People v. Sivongxxay

(2017) 3 Cal.5th 151, is dismissed. (Cal. Rules of Court, rule 8.528(b)(1).)

Liu, J., is of the opinion briefing should be ordered and the matter retained for decision by this

court.

Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Cuéllar, and Kruger, JJ.

DISSENTING STATEMENT BY LIU, J.
Petitioner David Buckley Doyle was convicted of vehicular manslaughter, driving under the

influence of alcohol and drugs causing great bodily injury, and fleeing the scene of an accident
involving great bodily injury or death. He was sentenced to 11 years in prison. His sole claim on
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appeal is that he was not fully advised of his constitutional right to a jury trial before waiving that
right and proceeding to a bench trial.

Before accepting his waiver, the trial court conducted a brief colloquy with Doyle. The colloguy
did not inform him of any differences between a jury trial and a bench trial. Nor did the trial court
ask Doyle whether he had had adequate opportunity to discuss the waiver decision with counsel or
whether he understood the nature of the right he was purporting to waive. The Court of Appeal
upheld the waiver, relying on the rule we first stated in People v. Langdon (1959) 52 Cal.2d 425
(Langdon) that a trial court’s failure to “explain[] to [a] defendant the nature and possible
consequence of his action in waiving a jury trial” is not grounds for finding the waiver invalid
where the defendant “was represented by counsel, and he fails to indicate anything in the record to
show that either he or his counsel was misled as to the result which might occur from his waiving
a jury trial.” (ld. at p. 432.)

As explained below, we have not relied on the Langdon rule to uphold a jury trial waiver in nearly
50 years. Instead of requiring a defendant who was represented by counsel to affirmatively
demonstrate that his waiver was not knowing and intelligent, our case law has upheld the waiver
of a jury trial “only when the record affirmatively demonstrates it was knowing and intelligent.”
(People v. Daniels (2017) 3 Cal.5th 961, 991 (Daniels) (lead opn. of Cuéllar, J.).) This approach
reflects our recognition that the constitutional right to a jury trial is “fundamental”” and cannot be
validly waived unless the defendant has “ * * “a full awareness both of the nature of the right being
abandoned and the consequences of the decision to abandon it.” ” > (People v. Collins (2001) 26
Cal.4th 297, 305 (Collins); see Duncan v. Louisiana (1968) 391 U.S. 145, 149 [“trial by jury in
criminal cases is fundamental to the American scheme of justice”].) Because there is serious
reason to question the continuing vitality of the Langdon rule, | would order briefing and decide
the merits of this case instead of dismissing review.

This case is the third time in recent months that we have been confronted with a troublingly spare
colloquy in evaluating the validity of a criminal defendant’s jury trial waiver. (See Daniels,
supra, 3 Cal.5th 961; People v. Sivongxxay (2017) 3 Cal.5th 151 (Sivongxxay).) This court has
offered “general guidance” for ensuring that a waiver decision is knowing and intelligent, but it
has decided against prescribing specific rules or procedures for constitutional compliance.
(Sivongxxay, at p. 169.) Although the court today declines to revisit this issue, consideration of
appropriate safeguards “need not await judicial action.” (In re Joseph H. (Cal. 2015) 367 P.3d 1,
5 (statement by Liu, J., dissenting from denial of review).) The importance and recurring nature
of the issue suggest it may be worthy of examination by the Judicial Council or the Legislature.

.

Facing serious felony charges arising from his role as the driver in a hit-and-run collision that
killed one victim, Doyle waived his right to a jury trial after the following colloquy:

“[Defense Counsel]: | did have an opportunity to speak with Mr. Doyle last night and this
morning, and it’s my understanding that he’s prepared to enter a waiver of his Constitutional right
to a jury trial and, instead, have a bench trial.

“THE COURT: Okay. [1] Mr. Doyle.

“DEFENDANT: Yes, sir.

“THE COURT: It’s indicated to the Court that you’re waiving your right to a jury trial and
having, instead, a bench trial. [] Is that what you wish to do?

“DEFENDANT: Yes, sir.
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“THE COURT: You understand that the burden of proof will be the same if you go before a jury,
it’s proof beyond a reasonable doubt; court trial, same burden of proof, proof beyond a reasonable
doubt. [{]] Do you understand that?

“DEFENDANT: Yes, sir.

“THE COURT: You understand that your other Constitutional rights will be the same; that is,
you have the right to subpoena witnesses, to testify on your behalf at no cost to yourself. You
have the right to take the stand and testify, or refuse to take the stand and testify, no matter what
your wishes are. You have the right to have your lawyer present and cross-examine the witnesses
against you. [1] Do you understand all those rights?

“DEFENDANT: Yes, sir, 1 do.”

As the transcript indicates, the colloquy mentioned similarities between a jury trial and a bench
trial, but did not explain any of the distinctive features of a jury trial. The trial court did not
inform Doyle that a jury consists of 12 persons selected from the community, that all 12 jurors
must be unanimous in order to render a verdict, or that he and his attorney may participate in
selecting the jurors. Although the trial court asked Doyle whether he understood other
constitutional rights that would remain the same in a bench trial, the court never asked whether he
understood the nature of the right to a jury trial. Doyle’s counsel noted that she “did have an
opportunity to speak with Mr. Doyle last night and this morning,” but there is no indication of
what was discussed or whether Doyle’s opportunity to discuss the waiver with counsel had been
adequate.

The Court of Appeal upheld Doyle’s waiver as knowing and intelligent, reasoning that
“defendant’s counsel advised the trial court she had discussed defendant’s waiver of a jury trial
with him on two occasions” and that “[t]here is nothing in the record to support that defendant
was confused as to the right to a jury trial or that he did not knowingly waive that right.” (People
v. Doyle (2016) 5 Cal.App.5th 440, 447 (Doyle).) The court relied on People v. Acosta (1971) 18
Cal.App.3d 895, which said there is no “rule of law that entitles a defendant who is represented by
counsel and who has discussed waiver of a jury trial with his counsel, as here, to have the court
advise him of the merits or the disadvantages of a trial by jury, as against a court trial. . . . Itis
enough that the court determine that the defendant understands that he is to be tried by the court
and not a jury.” (Id. at p. 902.) Acosta, in turn, cited our decision in People v. Lookadoo (1967)
66 Cal.2d 307 (Lookadoo), which restated our holding in Langdon that “the trial court in a
criminal case is not required to explain to a defendant the nature and consequences of his action in
waiving a jury trial where he is . . . represented by counsel and fails to show that either he or his
counsel has been misled as to the result which might occur from his waiving a jury trial.”
(Lookadoo, at p. 311, citing Langdon, supra, 52 Cal.2d at p. 432.)

In light of the barebones nature of the colloquy in this case, it is not surprising that the Court of
Appeal placed heavy reliance on the rule stated almost 60 years ago in Langdon. But there is
strong reason to question the continuing vitality of Langdon’s rule that a jury trial waiver by a
defendant with counsel is presumed to be knowing and intelligent in the absence of any
affirmative indication that the defendant did not understand the nature of the jury trial right.
Although we have never expressly disapproved this rule, our case law over the past 50 years
shows that it has fallen into desuetude.

We have cited Langdon with approval in only three decisions upholding jury trial waivers. (See
People v. Tijerina (1969) 1 Cal.3d 41, 46 (Tijerina); Lookadoo, supra, 66 Cal.2d at p. 311; People
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v. Golston (1962) 58 Cal.2d 535, 537-539, abrogated on another ground by People v. Green
(1980) 27 Cal.3d 1, 33.) But in Lookadoo and Golston, we did not merely rely on the fact that the
defendant had counsel; we also noted that the trial court had explained the basic contours of the
jury right in a colloquy with the defendant and had ensured the defendant understood that right.
(Lookadoo, at pp. 311-312 [trial court “went to great lengths to explain the nature and
consequences of such a waiver,” defense counsel “paraphrased the court’s statement to present the
matter in even simpler language,” and “[t]he judge asked defendant numerous times if he
understood the explanations given to him . .. .”]; Golston, at p. 539 [trial court told defendant he
had the right to a unanimous verdict by all 12 jurors, and defendant answered, “when queried by
the trial judge, that he understood what such a waiver meant].) In Tijerina, the defendant “stated
that he knew what a jury trial was, and he was also told [by the trial court] that ‘[T]hat is when
twelve people sit over here in the box and hear all the evidence.” ” (Tijerina, at pp. 45-46; see id.
at p. 45, fn. 2.) “Under these circumstances,” we said, “the court was not required to explain
further to defendant the significance of his waiver of a jury trial.” (l1d. at p. 46.)

Tijerina, decided in 1969, was the last time we placed any reliance on the Langdon rule. Since
then, instead of placing the burden on a defendant who was represented by counsel to show his or
her waiver was not knowing and intelligent, our decisions have carefully examined the record for
affirmative indications that the defendant was aware of the nature of the jury trial right and the
consequences of waiving it. In so doing, we have not presumed that an express waiver is knowing
and intelligent from the mere fact that a defendant was represented by counsel.

People v. Miller (1972) 7 Cal.3d 562 (Miller) marks the beginning of this shift. In Miller, we
noted the “remarkable care exercised by the trial judge in satisfying himself that defendant fully
understood the nature and consequences of his proposed course of action, and that any waiver he
might make would be both knowing and intelligent. By a detailed series of questions and
explanations, the judge established that defendant had discussed the matter at length with his two
attorneys; that he knew he had the right to have the case tried by 12 jurors; that he understood the
charges against him and the pleas he had entered; that he realized the same judge would determine
the issues of guilt, sanity, and penalty; that he was aware of the punishments which could be
imposed in this case, including the possibility of a death penalty; and that no promise of special
treatment or leniency had been made to him in exchange for his waiver of a jury.” (Id. at pp. 566—
567.)

In upholding the validity of the waiver, Miller cited several cases, including Lookadoo, as
“controll[ing]” precedent. (Miller, supra, 7 Cal.3d at p. 567.) “In each of those cases,” we
explained, “the defendant had a limited education and a borderline intelligence, but was
represented by counsel and benefited from a detailed examination by the trial court into the nature
and consequences of a waiver of jury trial; in each, we held that the defendant was capable of
making a knowing and intelligent waiver of that right, and had done so on the record before us.”
(Ibid.) Miller did not rely on the portion of Lookadoo that affirmed Langdon’s rule that an
express waiver by a counseled defendant is presumed to be knowing and voluntary unless the
record shows otherwise. (See Lookadoo, supra, 66 Cal.2d at p. 311.) Instead, what Miller
deemed “controll[ing]” was Lookadoo’s reliance on affirmative indications in the record that the
defendant not only had counsel but also had “benefited from a detailed examination by the trial
court into the nature and consequences of a waiver of jury trial.” (Miller, at p. 567; see Lookadoo,
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at pp. 311-312.) In describing the controlling feature of Lookadoo this way, Miller signaled a
departure from the Langdon rule.

After Miller, in every case where we have examined whether a defendant represented by counsel
acted knowingly and intelligently in waiving a jury trial in favor of a bench trial on guilt or capital
sentencing, we have focused our analysis on whether the record affirmatively indicated that the
defendant was informed of the nature of a jury trial and the consequences of waiver. (See
Sivongxxay, supra, 3 Cal.5th at pp. 167-168, 174, 189-190; People v. Cunningham (2015) 61
Cal.4th 609, 636637 (Cunningham); People v. Weaver (2012) 53 Cal.4th 1056, 1070-1071
(Weaver); Collins, supra, 26 Cal.4th at pp. 307-309; People v. Scott (1997) 15 Cal.4th 1188,
1208-1210 (Scott); People v. Diaz (1992) 3 Cal.4th 495, 570-571 (Diaz); People v. Robertson
(1989) 48 Cal.3d 18, 37-38 (Robertson); People v. Deere (1985) 41 Cal.3d 354, 359-360
(Deere).)

In Deere, the defendant and his counsel waived a jury trial at the penalty phase of a capital trial.
We observed that defense counsel informed the court that the “defendant ‘knows what would
happen if the case went to jury trial, and he feels that the expense of a circus or charade of a trial
is not right for him or for the community.” ” (Deere, supra, 41 Cal.3d at p. 359.) Further,
“[d]efense counsel explained at length to the court why he permitted his client . . . to waive a
penalty jury,” and there was no indication that these statements by defense counsel were made
outside of the defendant’s presence. (Id. at p. 357.) Under these circumstances, the defendant’s
only complaint as to whether his waiver was knowing and intelligent was that “he was never told
his waiver of a penalty jury would necessarily preclude an independent reevaluation of the verdict
by the judge.” (Id. at p. 359.) We said this claim was “frivolous” because the “defendant is
deemed to have known that by waiving a jury trial he would lose his statutory right to a penalty
decision by both the jury and the judge.” (Ibid.)

In Robertson, we upheld the defendant’s penalty phase waiver on the basis of ample indications in
the record that the waiver was knowing and intelligent. (Robertson, supra, 48 Cal.3d at pp. 35—
38.) We specifically held that “[a]lthough the court would have done better to explain to
defendant the effect of a jury deadlock, its omission does not invalidate defendant’s waiver” (id.
at pp. 37-38) given the fact that he “was represented by two apparently competent counsel who
over the course of several days discussed with him “at length’ the consequences and nature of his
proposed waiver. Absent an assertion or evidence to the contrary, we presume that competent
counsel would have informed defendant of the effect of a jury deadlock” (id. at p. 36). We went
on to observe: “Counsel in defendant’s presence expressed on the record their sound tactical
reasons for advising defendant to waive a jury and consenting to the waiver. The court, before
accepting defendant’s waiver, engaged him in an extensive and thorough voir dire expressly
directed to determining his waiver was knowing, intelligent and voluntary.” (ld. at p. 37, fn.
omitted; see id. at p. 37, fn. 5 [reprinting the waiver colloquy].) Among several advisements
given during the lengthy colloquy, the trial court said to the defendant: *“ “You understand . . . that
if you do waive jury and submit it to the Court, the Court will act solely. If you have a jury trial,
before a verdict can be returned either way, it requires unanimous agreement of all 12 jurors; do
you understand that?” ” (Ibid.) The defendant answered, “ “Yes, Your Honor.” ” (lbid.) Asto
the defendant’s claim that the trial court “failed to conduct the hearing on his jury waiver with the
‘special attention and care’ that he asserts his allegedly ‘borderline intelligence’ merited,” we said
“[t]he record is otherwise.” (ld. at p. 38.)



SAN FRANCISCO JANUARY 31, 2018 155

In Diaz, we upheld a penalty phase jury trial waiver where the trial court had advised the
defendant that the jury’s * “first function is to decide the question of your guilt or innocence.
Then the second function, similarly, assuming there are 12 of them and they would unanimously
agree that you were guilty, then you would have 12 jurors who must unanimously agree as to the
punishment. [{] They have a choice, life without possibility of parole or death. ... And you’ll be
giving up that right.” ” (Diaz, supra, 3 Cal.4th at p. 564.) “Defendant answered, ‘I’m giving it
up.”” (Ibid.) “Defendant also told the court that he had discussed the matter ‘quite thoroughly’
with his counsel.” (ld. at p. 565.) We concluded that the waiver was knowing and intelligent,
noting that “defendant acknowledged that he had thoroughly discussed the jury waiver with his
attorney” and that “when the court asked whether he had any questions regarding the waiver, or
wished to discuss it further with counsel, defendant answered in the negative.” (Id. at p. 571.) As
in Robertson, we rejected a claim that the trial court’s advisement was inadequate because it did
not explain what would happen if the jury could not agree on the penalty. (Diaz, at p. 570.)

In Scott, before the trial court accepted the defendant’s jury trial waiver, “[t]he prosecutor
explained what a jury trial was and that the jury would have to agree unanimously on guilt, special
circumstances, and penalty. He explained the charges, including the special circumstance
allegations, and their significance, and that, if defendant waived a jury trial, the judge alone could
find defendant guilty, find the special circumstances true, and impose the death penalty, with no
need for anyone else to agree. He also explained the nature of a penalty trial. Defendant
repeatedly said he understood.” (Scott, supra, 15 Cal.4th at p. 1208.) Further, the “defendant
requested and was given an opportunity to consult with his attorney.” (lbid.) “Defense counsel
stated that he and defendant had discussed the matter, and both agreed that the waiver was in
defendant’s best interests ‘in terms of trial tactics.” Defendant personally stated he agreed. When
the court noted that defendant had hesitated slightly at one point, defendant reiterated his desire to
waive a jury. He said he had had enough time to talk to his attorney and felt comfortable with his
decision.” (Ibid.) On this record, we said the trial court properly accepted the waiver. (Id. at

p. 1210.)

In Collins, the trial court observed that “defense counsel had spoken with defendant about giving
up his right to a jury trial and having the trial take place solely before a judge.” (Collins, supra,
26 Cal.4th at p. 301.) In addition, the trial court extensively advised the defendant on the nature
of a jury trial, including the fact that “in order to return a verdict of guilty, all 12 jurors would
have to agree to the verdict” (id. at p. 301) and the fact that “defendant would relinquish solely his
right to trial by jury [by waiving] and would retain all his other rights” (id. at p. 302). The trial
court also “questioned defendant to determine whether defendant had sufficient knowledge of the
right being waived, and obtained defendant’s repeated affirmations that he understood the
difference between trying his case to a jury and trying it to the court.” (ld. at p. 311.) We said the
trial court gave “appropriate explanations and advisements concerning the right to jury trial” “in
order to determine whether defendant’s decision to waive that right was knowing and intelligent.”
(Ibid.)

In Weaver, the defendant “executed a two-page written waiver of his right to a jury trial” in which
he affirmed “that defense counsel ‘has fully explained’ to defendant the terms ‘jury trial’ and
‘court trial” and the “difference between a “jury trial” and a “court trial.” > (Weaver, supra, 53
Cal.4th at p. 1070.) The trial court then “explained to defendant a number of differences between
a court trial and a jury trial,” including the jury unanimity requirement and the fact that a jury is
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composed of 12 members of the community. (Ibid.) The defendant confirmed that he understood
those concepts and reiterated that defense counsel had explained to him the differences between a
jury trial and a bench trial. One of the defendant’s attorneys then “stated that he, the other defense
attorney, defendant, and defendant’s father had discussed the matter together the day before for
about two hours, and that the attorney believed waiving a jury was in defendant’s best interest.
Defendant said he agreed with what his attorney had just said.” (ld. at pp. 1070-1071.) We
concluded: “The court was exceptionally careful in taking defendant’s jury waiver. That waiver
was knowing, intelligent, and voluntary in all respects.” (Id. at p. 1076.)

In Cunningham, we noted that “[i]n response to questioning by the court, defendant indicated he
understood (1) he had an absolute right to a jury trial in both the guilt and penalty phases of his
trial, (2) in a jury trial, if one of the 12 jurors was not convinced beyond a reasonable doubt that
defendant was guilty, the jury could not return a guilty verdict, (3) if he waived his right to a jury
trial, instead of 12 people deciding the issue of his guilt or innocence, the judge alone would make
that decision, and (4) it could be easier for the prosecution to convince only one person, as
opposed to 12, that defendant was guilty beyond a reasonable doubt.” (Cunningham, supra, 61
Cal.4th at p. 636.) In addition, the defendant “confirm[ed] he had discussed the issue with his
counsel, who concurred in the waiver.” (lbid.) On this record, we held: “The conclusion
defendant’s waiver of a guilt phase jury was knowing, intelligent, and voluntary is supported by
his clear express waiver, made in open court, with counsel’s consent and agreement, and after a
full explanation from the court of the right and the consequences of the waiver.” (ld. at p. 637.)
In the cases above, we did not purport to establish minimum requirements for a knowing and
intelligent jury trial waiver, nor did we presume the validity of a waiver based on the fact that a
defendant was represented by counsel. Instead, we examined the totality of the circumstances in
each case to decide whether the waiver was knowing and intelligent. In every case beginning
with Miller, we have relied on affirmative indications in the record — through questioning by the
court (Cunningham, supra, 61 Cal.4th at p. 636; Weaver, supra, 53 Cal.4th at pp. 1070-1071;
Collins, supra, 26 Cal.4th at p. 311; Diaz, supra, 3 Cal.4th at p. 571; Robertson, supra, 48 Cal.3d
at p. 37, fn. 5; Miller, supra, 7 Cal.3d at pp. 566-567) or by the prosecutor (Scott, supra, 15
Cal.4th at p. 1208), or through representations by defense counsel (Deere, supra, 41 Cal.3d at

p. 359) — that the defendant understood the nature of the right he or she was waiving. Even in
Sivongxxay, which involved a less-than-ideal waiver colloquy, we upheld the jury trial waiver
after a searching review of the record for indications that it was knowing and intelligent.
(Sivongxxay, supra, 3 Cal.5th at pp. 167-168, 174, 189-190.) Like the other cases above,
Sivongxxay did not rely on Langdon’s rule that a jury trial waiver made by a defendant with
counsel is presumed to be knowing and intelligent.

Moreover, in addressing the significance of counsel, many of our cases have relied on affirmative
indications in the record that counsel had discussed the jury trial right “fully,” “thoroughly,” or

“ ‘at length’ ” with the defendant (Weaver, supra, 53 Cal.4th at p. 1071; Diaz, supra, 3 Cal.4th at
p. 571; Robertson, supra, 48 Cal.3d at p. 36) or that the defendant “had had enough time to talk
to his attorney” (Scott, supra, 15 Cal.4th at p. 1208) or had expressly “confirm[ed] he had
discussed the issue with his counsel” (Cunningham, supra, 61 Cal.4th at p. 636). None of our
cases in the past 50 years has relied on the mere fact of representation by counsel as the basis for
presuming a valid waiver. If Langdon’s rule had been controlling this whole time, then much of
the analysis that appears in our case law would have been unnecessary.
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It is true that we have “eschewed any rigid formula or particular form of words that a trial court
must use in taking a jury waiver.” (Sivongxxay, supra, 3 Cal.5th at p. 169.) But in the case before
us, the trial court did not inform Doyle of any differences between a jury trial and a bench trial,
not even the fact that a jury trial involves 12 people deciding his guilt whereas a bench trial
involves only one. Although defense counsel said she had an opportunity to speak with Doyle,
the record does not indicate what was discussed or whether the discussion was adequate to enable
Doyle to make a knowing and intelligent waiver decision. The Court of Appeal observed that
Doyle “waived his right to a jury trial without hesitation” and that he was informed of the
similarities between a jury trial and a bench trial. (Doyle, supra, 5 Cal.App.5th at p. 447.) But
those facts are not probative of whether Doyle understood the distinctive features of a jury trial.
Without that understanding, it is unclear how he could have intelligently decided to waive a jury
trial in favor of a bench trial.

The Court of Appeal ultimately relied on the fact that Doyle was represented by counsel and that
nothing in the record shows he was misled or confused as to the nature of the right he purportedly
waived. (Doyle, supra, 5 Cal.App.5th at p. 447.) By shifting the burden to Doyle to affirmatively
show that his waiver decision was not knowing and intelligent, the Court of Appeal departed from
our decades-long approach of asking whether the record affirmatively shows that the waiver
decision was knowing and intelligent. The Court of Appeal relied on authority that we have not
expressly disavowed. (See Lookadoo, supra, 66 Cal.2d at p. 311, citing Langdon, supra, 52
Cal.2d at p. 432.) But we have not relied on that authority in nearly five decades, despite ample
opportunity to do so. Instead of dismissing review in this case, we should order briefing and
decide the continuing vitality of the Langdon rule.

1.

The matter before us is the third case this year in which a thin colloquy has left us scouring the
record for clues as to whether a defendant’s jury trial waiver was knowing and intelligent.
Although a waiver colloquy is not the only factor bearing on the constitutional validity of a jury
trial waiver, our opinion in Sivongxxay “emphasize[d] the value of a robust oral colloquy in
evincing a knowing, intelligent, and voluntary waiver of a jury trial.” (Sivongxxay, supra, 3
Cal.5th at p. 169.) Specifically, we recommended that “trial courts advise a defendant of the basic
mechanics of a jury trial in a waiver colloquy, including but not necessarily limited to the facts
that (1) a jury is made up of 12 members of the community; (2) a defendant through his or her
counsel may participate in jury selection; (3) all 12 jurors must unanimously agree in order to
render a verdict; and (4) if a defendant waives the right to a jury trial, a judge alone will decide his
or her guilt or innocence.” (lbid.) Further, we advised that “the trial judge take additional steps
as appropriate to ensure, on the record, that the defendant comprehends what the jury trial right
entails. A trial judge may do so in any number of ways — among them, by asking whether the
defendant had an adequate opportunity to discuss the decision with his or her attorney, by asking
whether counsel explained to the defendant the fundamental differences between a jury trial and a
bench trial, or by asking the defendant directly if he or she understands or has any questions about
the right being waived.” (ld. at pp. 169-170.) We said this guidance is “advisory” and “is not
intended to limit trial courts to a narrow or rigid colloquy.” (lId. at p. 170.)

The waiver colloquy in Sivongxxay, a capital case, mentioned that a jury is made up of 12
members of the community, that the defendant and his counsel would participate in jury selection,
and that the judge alone would decide the question of guilt if a jury trial was waived.
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(Sivongxxay, supra, 3 Cal.5th at pp. 165-166.) But the Sivongxxay colloquy did not mention that
all 12 jurors must be unanimous in order to render a verdict, nor did the trial court inquire whether
the defendant understood what a jury trial is, whether the defendant had discussed the decision
with counsel, or whether the defendant had any questions about the jury trial right. Based on the
totality of circumstances, including the colloquy and the defendant’s prior experience with the
criminal justice system, the court concluded that his waiver of a jury trial as to the guilt phase was
knowing and intelligent. (Id. at p. 167.) The court also found the waiver to be constitutionally
adequate as to the special circumstance and penalty phases (id. at pp. 171-176, 188-190) over the
dissents of two justices (id. at pp. 202-206, 212-214 (conc. & dis. opn. of Liu, J.); id. at pp. 216-
224 (conc. & dis. opn. of Cuéllar, J.)).

In Daniels, another capital case, the trial court advised the defendant (who elected to waive
counsel) that if he waived a jury trial, the court alone would decide the question of guilt, but the
waiver colloquy did not mention any of the other advisements we recommended in Sivongxxay.
(Daniels, supra, 3 Cal.5th at pp. 986-989 (lead opn. of Cuéllar, J.).) “The court never asked
defendant whether he understood . . . the nature of the jury right he was waiving. The court itself
supplied no information on the subject, nor did it confirm that defendant had received such
information elsewhere — for example, from a written advisement (which defendant did not
receive) or from counsel (which defendant, who was then self-represented, did not have).” (ld. at
p. 1029 (conc. opn. of Kruger, J., conc. in the judgment).) Based on the totality of circumstances,
including “indications in the record that defendant’s overarching aim throughout the proceedings
was simply to accept responsibility for the charged crimes” (ibid.), a four-to-three majority upheld
the jury trial waiver as to the guilt phase, while a different four-to-three majority found the waiver
constitutionally invalid as to the penalty phase. (See id. at pp. 1029-1030 (conc. opn. of Kruger,
J.); id. at p. 1002 (lead opn. of Cuéllar, J.); id. at p. 1028 (conc. & dis. opn. of Corrigan, J.).)

In Doyle’s case, the waiver colloquy is even more devoid of content than the one we narrowly
upheld in Daniels. It did not include any of the four advisements we recommended in Sivongxxay
nor any of the questions we urged trial courts to ask in order to assess whether a defendant’s
waiver decision has been “ “ “ “made with a full awareness both of the nature of the right being
abandoned and the consequences of the decision to abandon it.” ” > (Cunningham, supra, 61
Cal.4th at p. 636.)

In Sivongxxay, we declined to hold, as a constitutional rule, that before accepting a jury trial
waiver, a trial court must engage the defendant in a colloquy with specific advisements.
(Sivongxxay, supra, 3 Cal.5th at p. 170.) However, as this case and others demonstrate, the
absence of an informative colloquy often leaves reviewing courts with the conundrum of
resolving the validity of a jury trial waiver on the basis of faint signals and debatable inferences
from the record. An inquiry as fundamental as whether a criminal defendant has knowingly and
intelligently waived a jury trial should not turn on such guesswork.

Other jurisdictions have eliminated the guesswork by taking a more prescriptive approach. The
New Jersey Supreme Court, like our court, has not constitutionalized any requirements, but it has
exercised its supervisory powers to require a jury waiver form as well as a colloquy, each of
which must include the four advisements we recommended in Sivongxxay. (State v. Blann (N.J.
2014) 90 A.3d 1253, 1253.) The Wisconsin Supreme Court has held that a valid jury trial waiver
requires a colloquy “designed to ensure that the defendant [among other things] was aware of the
nature of a jury trial, such that it consists of a panel of 12 people that must agree on all elements
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of the crime charged” and “had enough time to discuss this decision with his or her attorney.”
(State v. Anderson (Wis. 2002) 638 N.W.2d 301, 310.) In Colorado, a state rule of criminal
procedure provides that a court may not accept a jury trial waiver “without first determining
[among other things] [1] . . . [1] [t]hat the defendant understands that: [1] (i) The waiver would
apply to all issues that might otherwise need to be determined by a jury including those issues
requiring factual findings at sentencing; [] (ii) The jury would be composed of a certain number
of people; [1] (iii) A jury verdict must be unanimous; [1] (iv) In a trial to the court, the judge alone
would decide the verdict; [{] (v) The choice to waive a jury trial is the defendant’s alone and may
be made contrary to counsel’s advice.” (Colo. Rules Crim. Proc., rule 23(a)(5)(I1)(b).) In
Vermont, a state rule of criminal procedure provides that “[t]he court shall not accept the
defendant's waiver of the right to trial by jury without first, by addressing the defendant
personally in open court, informing that person of, and determining that the person understands,
the following: [] (1) That the jury consists of 12 members of the community, and that the
defendant may participate in their selection; [{] (2) That before the defendant can be convicted, all
12 members of the jury must agree on the defendant's guilt; [{] (3) That where a jury is waived,
the court alone decides guilt or innocence in accordance with the facts and the law.” (Vt. Rules
Crim. Proc., rule 23(a).)

Our precedent does not foreclose us, in a future case, from exercising “our supervisory power
over California criminal procedure” to establish specific procedures to eliminate uncertainty as to
whether a criminal defendant has knowingly and intelligently waived a jury trial. (People v.
Burgener (2003) 29 Cal.4th 833, 861; see People v. Engelman (2002) 28 Cal.4th 436, 449.) In the
meantime, given the importance and recurring nature of this issue, the alternative approaches cited
above appear worthy of consideration by the Judicial Council pursuant to its rulemaking
authority. (Cal. Rules of Court, rules 10.13, 10.20, 10.21, 10.22.)

The Legislature may also wish to consider whether it makes sense to require a written waiver or
oral colloquy (or both) and, if so, what content such procedures must include to ensure that a
criminal defendant fully understands the nature of a jury trial and the consequences of waiving it.
(Cf. Pen. Code, 88 977, subd. (b)(2) [prescribing language for written waiver of defendant’s right
to be personally present in criminal proceedings], 1192.5 [prescribing specific advisements that
trial courts must give before accepting a guilty plea].) “For the average reader (or writer) of
judicial opinions, it is perhaps elementary what a jury is and how it functions in a criminal trial.
But we cannot assume such knowledge among the general populace . . ..” (Daniels, supra, 3
Cal.5th at p. 1007 (conc. & dis. opn. of Liu, J.).) Safeguarding the right to trial by jury — what
Justice Scalia called “the spinal column of American democracy” (Neder v. United States (1999)
527 U.S. 1, 30) — is properly a task not only for the judiciary but also for the people’s
representatives.

LIU, J.
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S244066 D070730 Fourth Appellate District, Div. 1 PEOPLE v. SPANI

(GREGORY ALLEN)
Dismissed and remanded to Court of Appeal, Fourth Appellate District, Division One
Review in the above-entitled matter is dismissed. (Cal. Rules of Court, rule 8.528((b)(1).))
Votes: Cantil-Sakauye, C. J., Chin, Corrigan, Liu, Cuéllar, and Kruger, JJ.

S158512 THORNTON (MARK SCOTT)
ON H.C.

Petition for writ of habeas corpus denied (AA)

This petition for writ of habeas corpus was filed in this court on September 21, 2010, before the

effective date of Proposition 66, the “Death Penalty Reform and Savings Act of 2016.” (See

Briggs v. Brown (2017) 3 Cal.5th 808, 862, rehg. den. Oct. 25, 2017.) Under section 1509,

subdivision (g) of the Penal Code, the court exercises its authority to retain this petition and

decide it.

The petition is denied. All claims are denied on the merits.

Additionally, Claims One, Four, and Fifteen, except insofar as they allege ineffective assistance of

counsel, are barred to the extent they were raised and rejected on appeal. (See In re Waltreus

(1965 62 Cal.2d 218, 225.)

Claims One, Two, Five, and Six, except insofar as they allege ineffective assistance of counsel,

are barred to the extent they could have been, but were not, raised on appeal. (See In re Dixon

(1953) 41 Cal.2d 756, 759; see also In re Reno (2012) 55 Cal.4th 428, 443, 490-496.)

Claims One and Six, except insofar as they allege ineffective assistance of counsel, are barred to

the extent they could have been, but were not, raised in the trial court. (See In re Seaton (2004)

34 Cal.4th 193, 198-200.)

S190405 EUBANKS (SUSAN DIANNE)
ON H.C.

Petition for writ of habeas corpus denied (AA)

This petition for writ of habeas corpus was filed in this court on February 7, 2011, before the

effective date of Proposition 66, the “Death Penalty Reform and Savings Act of 2016.” (See

Briggs v. Brown (2017) 3 Cal.5th 808, 862, rehg. den. Oct. 25, 2017.) Under section 1509,

subdivision (g) of the Penal Code, the court exercises its authority to retain this petition and

decide it.

The petition for writ of habeas corpus is denied on the merits, except for Claim Nineteen, which is

denied as premature and without prejudice to its renewal after an execution date is set.

Claims Six, Seventeen, and Eighteen, except to the extent they allege ineffective assistance of

counsel, are procedurally barred under In re Dixon (1953) 41 Cal.2d 756, 759, to the extent they

could have been raised on appeal but were not.

Claim Six, except to the extent it alleges ineffective assistance of counsel, is procedurally barred

under In re Seaton (2004) 34 Cal.4th 193, 201, to the extent it could have been raised in the trial

court but was not.
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S244989 H042668 Sixth Appellate District
Petition for review denied

S245429 B267336 Second Appellate District, Div. 8

Petition for review denied

S245509 B261806 Second Appellate District, Div. 7
Petitions for review denied

S245510 A143364 First Appellate District, Div. 4

Petition for review & publication request(s) denied

S245522 FO71094 Fifth Appellate District

Petition for review denied

S245568 B279607 Second Appellate District, Div. 2
Petition for review denied

S245579 E067316 Fourth Appellate District, Div. 2

Petition for review & depublication request(s) denied

S245586 FO76452 Fifth Appellate District
Petition for review denied

S245589 B269138 Second Appellate District, Div. 7

Petition for review denied
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PEOPLE v. LUO (DAN)

PEOPLE v. BROWN
(CAMERON)

PEOPLE v. SOLIS (GABRIEL)

PROMETHEUS REAL
ESTATE GROUP, INC. v.
MARAZZO (RONALD
JOSEPH)

PEOPLE v. PICASSO
(RICARDO ORACIO)

PEOPLE v. SMITH (JOSEPH)

STEWART (MAXINE) v. S.C.
(ST.JOSEPH’S HEALTH)

SMITH (ANTHONY) ON H.C.

PEOPLE v. CARLSON (GUY
E)
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S245614 B276808 Second Appellate District, Div. 8

Petition for review denied
The request for judicial notice is granted.

S245626 B271844 Second Appellate District, Div. 4

Petition for review denied

S245665 A150567 First Appellate District, Div. 3

Petition for review & depublication request(s) denied
The application to appear as counsel pro hac vice is granted.

S245667 B270141 Second Appellate District, Div. 1

Petition for review denied

S245671 FO70900 Fifth Appellate District

Petition for review denied

S245705 C071383 Third Appellate District

Petition for review denied

S245751 B271653 Second Appellate District, Div. 7

Petition for review denied
S245770 C078067 Third Appellate District

Petition for review denied

162

BROWN (CAMERON) ON
H.C.

DE LA HUERTA (PAZ) v.
LIONS GATE
ENTERTAINMENT
CORPORATION

LYONS (MARY) v.
COLGATE-PALMOLIVE
COMPANY

TARKINGTON (LAMONT T.)
ON H.C.

PEOPLE v. RODRIGUEZ IlI
(DOMINGO)

PEOPLE v. HARRIS, JR,,
(CHESTER LEON)

PEOPLE v. TALIAN
(STEVEN)

LINZA (PHILLIP) v. PHH
MORTGAGE
CORPORATION
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S245774 HO043000 Sixth Appellate District

Petition for review denied

S245843 E065202 Fourth Appellate District, Div. 2

Petition for review denied

S245869 B279620 Second Appellate District, Div. 5

Petition for review denied

S245904 D071429 Fourth Appellate District, Div. 1
Petition for review denied

S245917 D071393 Fourth Appellate District, Div. 1

Petition for review denied

S245960 B286173 Second Appellate District, Div. 7

163

PEOPLE v. HICKS (JOHNNY
LEE)

PEOPLE v. ALLEN (NELSON
VIRGIL)

PEOPLE v. RODRIQUEZ
(GUADALUPE)

PEOPLE v. WALD (MARION)

GARCIA (ALFREDO) v.
STATE OF CALIFORNIA

LEVY (SHAOUL) v. S.C.
(AMINPOUR)

Petitioner and Respondents’ application to file the unredacted petition for review, answer, and
reply under seal is granted. (Cal. Rules of Court, rules 2.550(d), 8.46(d).) In ordering the sealing,
this court makes the findings required by California Rules of Court, rules 2.550(d) and 8.46(e).
The clerk of this court is directed to file the unredacted petition for review, answer, and reply.

The petition for review is denied.

S245967 FO74077 Fifth Appellate District

Petition for review denied

S245970 D071219 Fourth Appellate District, Div. 1

Petition for review denied

REYES (ENRIQUE) v.
KUTNERIAN (MIGRAN)

PEOPLE v. KOSE (WANI
JUMA)
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S245972 B277272 Second Appellate District, Div. 8

Petition for review denied

S245973 B286531 Second Appellate District, Div. 2

Petition for review denied

S245991

Petition for writ of mandate/prohibition denied

S245999 A149830 First Appellate District, Div. 1

Petition for review denied

S246006 B286627 Second Appellate District, Div. 2

Petition for review denied

S246007 B286612 Second Appellate District, Div. 2

Petition for review denied

S246008 G055729 Fourth Appellate District, Div. 3

Petition for review denied

164

NEWPOINT
INTERNATIONAL INC. v.
L.A. GAB TEX, INC.

MASAJEDIAN
(SIMAALSADAT) v. S.C.
(KIM)

MARTIN (LANCE) v.
BROWN, JR., (EDMUND G.)/
(CALIFORNIA
DEPARTMENT OF
CORRECTIONS &
REHABILITATION)

LIBERTY (MICHAEL D.) v.
NUSSBAUM (THOMAS)

MASAJEDIAN
(SIMAALSADAT) v. S.C.
(KIM)

MASAJEDIAN
(SIMAALSADAT) v. S.C. (LOS
ANGELES COMMUNITY
COLLEGE DISTRICT)

HSU (CHI CHE) v. S.C.
(ANAHEIM HILLS PLANNED
COMMUNITY
ASSOCIATION)
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S246010 B286620 Second Appellate District, Div. 2 MASAJEDIAN
(SIMAALSADAT) v. S.C. (LOS
ANGELES COMMUNITY
COLLEGE DISTRICT)
Petition for review denied

S246025 G052913 Fourth Appellate District, Div. 3 BIRKENFELD (BRADLEY) v.
OLENICOFF (IGOR M.)
Petition for review denied

S246058 B278932 Second Appellate District, Div. 8 IN RE H.D.
Petition for review denied

S246068 H043445 Sixth Appellate District PEOPLE v. STANLEY (REESE
ALLEN)
Petition for review denied

S246100 D069814 Fourth Appellate District, Div. 1 McMILLIN MANAGEMENT
SERVICES, L.P. v.
FINANCIAL PACIFIC
INSURANCE COMPANY
Petition for review & depublication request(s) denied

S246116 E063929 Fourth Appellate District, Div. 2 PEOPLE v. DEAN (MARK
ANTHONY)
Petition for review denied

S246119 D071767 Fourth Appellate District, Div. 1 BODNAR (THOMAS) v.
COUNTY OF RIVERSIDE
Petition for review denied

S246124 B279763 Second Appellate District, Div. 8 PEOPLE v. NAVARRO
(PEDRO)
Petition for review denied
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S246128 A152792 First Appellate District, Div. 4 L1 (ANSHAN) v. S.C.
(HUANG)
Petition for review denied

S246131 B282290 Second Appellate District, Div. 2 PEOPLE v. MAGALLANES
(MANUEL)
Petition for review denied

S246133 E065206 Fourth Appellate District, Div. 2 PEOPLE v. VERDIN (STEVE)
Petition for review denied

S246137 D073232 Fourth Appellate District, Div. 1 BRAGGS (CHARLES
EDWARD) v. S.C. (PEOPLE)
Petition for review denied

S246147 C081800 Third Appellate District MORGAN (KAREN) v.
SACRAMENTO HEART &
VASCULAR MEDICAL

ASSOCIATES

Petition for review denied

S246148 A153110 First Appellate District, Div. 3 JONES (TRAI) v. S.C.
(PEOPLE)

Petition for review denied

S246153 E069306 Fourth Appellate District, Div. 2 VARGAS (ILICH) v. S.C.
(PEOPLE)

Petition for review denied

S246156 A149516 First Appellate District, Div. 1 PEOPLE v. REED (DARRELL
LEVON)

Petition for review denied
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S246158 F073892 Fifth Appellate District ASSOCIATION OF
IRRITATED RESIDENTS v.
KERN COUNTY BOARD OF
SUPERVISORS (ALON USA
ENERGY, INC.)

Petition for review & depublication request(s) denied

S246168 E065921 Fourth Appellate District, Div. 2 PEOPLE v. SEVILLA (JUAN
JOSE)
Petition for review denied

S246186 B280043 Second Appellate District, Div. 2 PEOPLE v. JULIAN (JAIME
MUNDO)
Petition for review denied

S246187 Van DUSEN (JAN
ELIZABETH), IN RE

Petition for review denied

The application for a stay is denied. The motion for relief from default is denied. The petition for

review is denied.

The court orders that JAN ELIZABETH Van DUSEN, State Bar Number 142700, is suspended

from the practice of law in California for one year, execution of that period of suspension is

stayed, and she is placed on probation for one year subject to the following conditions:

1. JAN ELIZABETH Van DUSEN must comply with the other conditions of probation
recommended by the Review Department of the State Bar Court in its Decision filed on
December 8, 2017; and

2. At the expiration of the period of probation, if JAN ELIZABETH Van DUSEN has
complied with all conditions of probation, the period of stayed suspension will be satisfied
and that suspension will be terminated.

JAN ELIZABETH Van DUSEN must also take and pass the Multistate Professional

Responsibility Examination within one year after the effective date of this order and provide

satisfactory proof of such passage to the State Bar’s Office of Probation in Los Angeles within the

same period. Failure to do so may result in suspension. (Cal. Rules of Court, rule 9.10(b).)

Costs are awarded to the State Bar in accordance with Business and Professions Code section

6086.10 and are enforceable both as provided in Business and Professions Code section 6140.7

and as a money judgment.

S246194 FO072983 Fifth Appellate District PEOPLE v. VRH (AARON
ANTHONY)
Petition for review denied
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S246196 C086018 Third Appellate District

Petition for review & application for stay denied

S246199 E065820 Fourth Appellate District, Div. 2

Petition for review denied

S246203 C083868 Third Appellate District
Petition for review denied

S246204 G052511 Fourth Appellate District, Div. 3

Petitions for review denied

S246222 B286599 Second Appellate District, Div. 5

Petition for review denied
The request for judicial notice is denied.

S246231 A147651 First Appellate District, Div. 5

Petition for review denied

S241892

Petition for writ of habeas corpus denied

S242022

Petition for writ of habeas corpus denied

168

RUTHERFORD (FLOYD
DUANE) v. S.C. (PEOPLE)

PEOPLE v. SANDOVAL
(ALBERTO)

IN RE M.H.

PEOPLE v. PIERSON (ANDRE

RICARDO)

ZHUANG (LING) v.
APPELLATE DIVISION
(PEOPLE)

HALL (JENNA) v. CITY OF
FREMONT

MEAS (CHENDARETH T.)
ON H.C.

McGINNIS (RAYMOND A.)
ONH.C.
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S242095 MCcGINNIS (RAYMOND A))
ON H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th

750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S244472 RAGAN (DANIEL) ON H.C.
Petition for writ of habeas corpus denied

S244807 ARELLANO (RAUL) ON H.C.
The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780
[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th
750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S244823 SMITH (KEVIN RAY) ON
H.C.
Petition for writ of habeas corpus denied

S244824 MORAN (ROBERT) ON H.C.
Petition for writ of habeas corpus denied

S244891 KARLSEN (OLAF GUSTAYV)
ON H.C.
Petition for writ of habeas corpus denied

S244950 SIQUEIROS (CLETO) ON
H.C.
Petition for writ of habeas corpus denied

S244956 SCOTT (NOEL PHILLIPE)
ON H.C.
Petition for writ of habeas corpus denied
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S244964 REVIERE (RAYMOND
KEITH) ON H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th

750, 767-769 [courts will not entertain habeas corpus claims that are successive]; In re Dixon

(1953) 41 Cal.2d 756, 759 [courts will not entertain habeas corpus claims that could have been,

but were not, raised on appeal].)

S244968 HOLTSINGER (MICHAEL)
ON H.C.
Petition for writ of habeas corpus denied

S245005 NOLDEN Il (SCOTT) ON
H.C.
Petition for writ of habeas corpus denied

$245029 SOLANO (CARLOS) ON H.C.
The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780
[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th
750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S245040 MEDINA (JOSE PEREZ) ON
H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th

750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S245196 REYES-TORNERO (JOSE
MANUEL) ON H.C.
Petition for writ of habeas corpus denied

S245208 JUNIORS (REMUS L.) ON
H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th

750, 767-769 [courts will not entertain habeas corpus claims that are successive].)
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S245212 BUTLER (ANTHONY B.) ON
H.C.

The petition for writ of habeas corpus is denied without prejudice to any relief to which petitioner

might be entitled after this court decides Butler on Habeas Corpus, S237014.

S245239 DRAPER (JOHN CLINT) ON
H.C.

The petition for writ of habeas corpus is denied. (See People v. Duvall (1995) 9 Cal.4th 464, 474

[a petition for writ of habeas corpus must include copies of reasonably available documentary

evidence].)

S245244 ANDERSON, JR., (WILLIAM)
ON H.C.

The petition for writ of habeas corpus is denied without prejudice to any relief to which petitioner

might be entitled after this court decides Butler on Habeas Corpus, S237014.

S245257 HONESTO (PEDRO) ON H.C.
Petition for writ of habeas corpus denied

S245266 MENEFIELD (WAHKEEN J.)
ON H.C.
Petition for writ of habeas corpus denied

S245267 GUZMAN (ENRIQUE) ON
H.C.
Petition for writ of habeas corpus denied

S245360 SHOLES 111 (TYRONE
ANTHONY) ON H.C.
Petition for writ of habeas corpus denied

S245361 BEATTIE (MICHAEL LOUIS)
ON H.C.
Petition for writ of habeas corpus denied
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S245362 WRIGHT (DONALD) ON H.C.
The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780
[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th
750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S245363 BROOKS, JR., (RENARD) ON
H.C.
Petition for writ of habeas corpus denied

S245364 PARDEE (MARTIN LEE) ON
H.C.

The petition for writ of habeas corpus is denied. (See In re Dixon (1953) 41 Cal.2d 756, 759

[courts will not entertain habeas corpus claims that could have been, but were not, raised on

appeal].)

S245365 MUNYORORO (ROGER) ON
H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely].)

S245366 HANSE (WOODY) ON H.C.
Petition for writ of habeas corpus denied

S245369 SAMUELS (ROBERT EARL)
ON H.C.
Petition for writ of habeas corpus denied

S245397 SMITH (JOVAN’Z DESHUN)
ON H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely].)

S245476 MENDEZ (GABRIEL) ON
H.C.
Petition for writ of habeas corpus denied
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S245477 GOMES (LARRY EUGENE)
ON H.C.
Petition for writ of habeas corpus denied

S245480 RAMIREZ (JUVENTINO) ON
H.C.

The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780

[courts will not entertain habeas corpus claims that are untimely]; In re Clark (1993) 5 Cal.4th

750, 767-769 [courts will not entertain habeas corpus claims that are successive].)

S245482 DAVIS (CHAROME) ON H.C.
The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780
[courts will not entertain habeas corpus claims that are untimely]; In re Miller (1941) 17 Cal.2d
734, 735 [courts will not entertain habeas corpus claims that are repetitive].)

S245485 ALQUICIRA (IVAN) ON H.C.
The petition for writ of habeas corpus is denied. (See In re Robbins (1998) 18 Cal.4th 770, 780
[courts will not entertain habeas corpus claims that are untimely].)

S246089 ACCUSATION OF LAI

Order: (dispositive)

The court directs the State Bar Office of Chief Trial Counsel to reopen and reconsider the
complaint brought by Anne Pei-Hsiang Lai against Jesus A. Verdin, Case No. 14-0-06365, in
light of the seriousness of the allegations, the evidentiary record, the standards for violations of
California Rules of Professional Conduct, rule 3-120 and Business and Professions Code section
6106.9, and the standards for further action by the State Bar as set forth in rules 2401 and 2604 of
the Rules of Procedure of the State Bar.

S245616 B271718 Second Appellate District, Div. 3 SARGON ENTERPRISES,
INC. v. BROWNE GEORGE
ROSS LLP

Depublication request denied (case closed)

S245652 A146887 First Appellate District, Div. 2 CITIZEN’S VOICE ST.
HELENAVv. CITY OF ST.
HELENA (DAVIES)
Publication request denied (case closed)
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S245789 B276060 Second Appellate District, Div. 8 COHEN (SIMON) v. PACIFIC
SPECIALTY INSURANCE
COMPANY

Publication request denied (case closed)

$245882 G053995 Fourth Appellate District, Div. 3 PRESIDIO COMMUNITY
ASSOCIATION v.
DULGERIAN (GREG A)
Publication requests denied (case closed)

S245891 B279830 Second Appellate District, Div. 5 MUNOZ (TOMASA) v. STATE
FARM GENERAL
INSURANCE COMPANY
Publication requests denied (case closed)

S246092 D070390 Fourth Appellate District, Div. 1 KENDALL (PAUL) v.
SCRIPPS HEALTH

Depublication request denied (case closed)

The request for an order directing depublication of the opinion in the above-entitled appeal is

denied. The court declines to review this matter on its own motion. The matter is now final.

S065233 PEOPLE v. SMITH (FLOYD
DANIEL)

Order filed

Appellant’s motion for leave to file a supplemental brief is construed as an application to file an

overlong supplemental brief limited to new authorities (Cal. Rules of Court, rules 8.520(d),

8.630(b)(5)), 8.630(d)), and is granted as such.

S195943 JONES (ALBERT) ON H.C.
Motion to file document under seal granted

Petitioner’s “Application for Leave to File Sealed Exhibits in Support of Amended Petition for
Writ of Habeas Corpus,” filed on November 20, 2017, is granted. The court makes the findings
required by rule 8.46(d)(6) of the California Rules of Court. No later than 10 days from the date
of this order, petitioner must serve a copy of the sealed exhibits on counsel for respondent. The
Clerk is directed to file under seal exhibits 95-106, lodged under seal on November 20, 2017.
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S235556 F068737 Fifth Appellate District PEOPLE v. RUIZ Il (FELIX

CORRAL)
Order filed

Defendant’s request to file supplemental briefing is denied.

S246244 ACCUSATION OF PAGE
Petition denied (accusation)

The request for judicial notice filed on December 26, 2017, is denied.





