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For business meeting on August 21, 2015 

   
Title 

Jury Instructions: Revisions to Criminal Jury 
Instructions 
 
Rules, Forms, Standards, or Statutes Affected 

Judicial Council of California Criminal Jury 
Instructions 
 
Recommended by 

Advisory Committee on Criminal Jury 
Instructions 

Hon. Sandy R. Kriegler, Chair 

 Agenda Item Type 

Action Required 
 
Effective Date 

August 21, 2015 
 
Date of Report 

July 10, 2015 
 
Contact 

Robin Seeley, 415-865-7710 
    robin.seeley@jud.ca.gov 

 

Executive Summary 
The Advisory Committee on Criminal Jury Instructions recommends approval of the proposed 
revisions to the Judicial Council of California Criminal Jury Instructions (CALCRIM). These 
changes will keep CALCRIM current with statutory and case authority. 

Recommendation 
The Advisory Committee on Criminal Jury Instructions recommends that the Judicial Council, 
effective August 21, 2015, approve for publication under rule 2.1050 of the California Rules of 
Court the criminal jury instructions prepared by the committee. Once approved by the Judicial 
Council, the revised instructions will be published in the next official edition of the Judicial 
Council of California Criminal Jury Instructions. 
 
A table of contents and the proposed revisions to the criminal jury instructions are attached at 
pages 5–165. 
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Previous Council Action 
At its meeting on July 16, 2003, the Judicial Council adopted what is now rule 10.59 of the 
California Rules of Court, which established the advisory committee and its charge.1 In August 
2005, the council voted to approve the CALCRIM instructions under what is now rule 2.1050 of 
the California Rules of Court. Since that time, the committee has complied with both rules by 
regularly proposing to the council additions and changes to CALCRIM. 
 
The council approved the last CALCRIM release at its February 2015 meeting. 

Rationale for Recommendation 
The committee recommends proposed revisions to the following instructions affected by 
Proposition 47, which raised threshold amounts for felony prosecution of many theft crimes and 
reduced other theft crimes to misdemeanors, inter alia:  1700, 1750, 1801, 1802, 1850, 1900, 
1957, 1970, 1971, 2304, 2377. The following instructions have proposed revisions unrelated to 
Proposition 47:  219, 221, 358, 521, 570, 603, 800, 1017, 1018, 1170, 1180, 1252, 1500, 1863, 
2100, 2101, 2110, 2111, 2113, 2410, 2902, 2980, 3413, 3450, 3453.  The committee proposes 
one new instruction required by proposition 47:  1703.  It also proposes deleting CALCRIM No. 
2411.  
 
The committee drafted or revised the instructions based on comments or suggestions from 
justices, judges, and attorneys; proposals by staff and committee members; and recent 
developments in the law. Below is a summary of a few of the proposed changes. 
 
Because Proposition 47 made many changes in criminal law, the committee had extra levels of 
review –  a special work group of trial judges, the sitting CALCRIM work group, and retired 
Judge Richard Couzens for those revisions, in addition to careful review by the full advisory 
committee and circulation for public comment.   
 
New Shoplifting instruction (CALCRIM No. 1703) 
Proposition 47 created Penal Code section 495.5, which defines a new crime, shoplifting.  The 
committee drafted a new instruction for this crime. 
 
Cross-References required to CALCRIM Nos. 3100 and 3101 on prior convictions 
(CALCRIM Nos. 1700, 1703, 1750, 1801, 1802, 1850, 1900, 1957, 1970, 2304, and 2377) 
To implement the provisions of Proposition 47, the committee added an appropriate version of 
the following cross-reference to the bench notes of many instructions because disqualifying prior 
convictions are likely to be an issue for the jury: 
 

                                                 
1 Rule 10.59(a) states: “The committee regularly reviews case law and statutes affecting jury instructions and makes 
recommendations to the Judicial Council for updating, amending, and adding topics to the council's criminal jury 
instructions.” 
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When the People allege the defendant has a prior conviction for an offense 
listed in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring 
registration pursuant to subdivision (c) of section 290, give CALCRIM 
No. 3100, Prior Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, 
Prior Conviction:  Bifurcated Trial.   

 
Instruction on threshold amounts per Proposition 47 (CALCRIM Nos. 1750, 1900, 1957, 
1970 ) 

 [If you find the defendant guilty of receiving stolen property, you 
must then decide whether the value of the property received was more 
than $950.] 

 
Proposition 47 revisions to the Burglary instruction (CALCRIM No. 1700) 
The committee added new language to the Burglary instruction for use when factual overlap 
between burglary and the new shoplifting offense is possible.   
 
Repeal of the instruction on possession of needles or syringes (CALCRIM Nos. 2411) 
The legislature repealed Business and Professions Code section 4140 regarding illegal 
possession of hypodermic needles.  Therefore CALCRIM No. 2411, Possession of Hypodermic 
Needle or Syringe, is no longer needed and the committee proposes deleting it.  
 
Revision of Penal Code section 192 (CALCRIM Nos. 570, 603) 
The Legislature added sections 192(f)(1) and (f)(2) to the statute, which state that provocation is 
not objectively reasonable if it resulted from discovery of, knowledge about, or potential 
disclosure of the victim’s gender identity and gender-related appearance and behavior.  The 
committee revised the bench notes of the voluntary manslaughter and attempted voluntary 
manslaughter instructions to advise of this change.  It did not draft specific provisions for use in 
an instruction because the court and parties are likely to need and prefer an instruction tailored to 
the individual circumstances of a given case. 

Comments, Alternatives Considered, and Policy Implications 
The proposed additions and revisions to CALCRIM circulated for comment from May 18 to June 
30, 2015.   Four commentators submitted comments about the proposal, and all either agreed 
with the proposal or agreed if modified.  Most of the comments were about the revisions required 
by Proposition 47 and touched on issues that committee members had already discussed at great 
length.  A comment chart is attached at pages 166–169. 
 
Rule 2.1050 of the California Rules of Court requires the committee to regularly update, amend, 
and add topics to CALCRIM and to submit its recommendations to the council for approval. The 
proposed revised instructions are necessary to ensure that the instructions remain clear, accurate, 
and complete; therefore, the advisory committee considered no alternative actions. 



4 

Implementation Requirements, Costs, and Operational Impacts 
No implementation costs are associated with this proposal. To the contrary, under the publication 
agreement, the official publisher, LexisNexis, will print a new edition and pay royalties to the 
Judicial Council. The council’s contract with West Publishing provides additional royalty 
revenue. 
 
The official publisher will also make the revised content available free of charge to all judicial 
officers in both print and HotDocs document assembly software. With respect to commercial 
publishers, the council will register the copyright of this work and continue to license its 
publication of the instructions under provisions that govern accuracy, completeness, attribution, 
copyright, fees and royalties, and other publication matters. To continue to make the instructions 
freely available for use and reproduction by parties, attorneys, and the public, the council 
provides a broad public license for their noncommercial use and reproduction. 

Attachments 
1. Full text of revised CALCRIM instructions, including table of contents, at pages 5–165 
2. Comment chart, at pages 166–169 
 



Instruction 
Number Instruction Title 

1700, 1703, 
1750, 1801, 
1802, 1850, 
1900, 1957, 
1970, 1971, 
2304, 2377 

Theft, Burglary, and Drug Crime Instructions Affected by Proposition 47 

219, 221, 
3453 

Reasonable Doubt Series, Extension of Commitment as Sexually Violent 
Predator 

358 Evidence of Defendant’s Statements 

521 First Degree Murder 

570, 603 Voluntary Manslaughter:  Heat of Passion—Lesser Included Offense, Attempted 
Voluntary Manslaughter:  Heat of Passion—Lesser Included Offense 

800 Aggravated Mayhem 

1017, 1018 Oral Copulation of an Intoxicated Person 

1170 Failure to Register as Sex Offender 

1180 Incest 

1252 Defense to Child Abduction:  Protection from Immediate Injury 

1500 Aggravated Arson 

1863 Defense to Theft or Robbery:  Claim of Right 

2100, 2101, 
2110, 2111, 

2113 

Vehicle Offenses, DUI 

2410, 2411 Possession of Controlled Substance Paraphernalia, Possession of Hypodermic 
Needle or Syringe 

2902 Damaging Phone or Electrical Line 

2980 Contributing to Delinquency of Minor 
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Instruction 
Number Instruction Title 

3413 Compassionate Use Defense, Collective/Cooperative Defense 

3450 Insanity:  Determination, Effect of Verdict 
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Burglary 
 

1700. Burglary (Pen. Code, § 459) 
             

The defendant is charged [in Count __] with burglary [in violation of Penal 
Code section 459]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1.  The defendant entered (a/an) (building/room within a 
building/locked vehicle/_________ <insert other statutory 
target>);] 

 
  
[AND] 

 
2.  When (he/she) entered (a/an) (building/room within the 

building/locked vehicle/__________ <insert other statutory 
target>), (he/she) intended to commit (theft/ [or] _________ 
<insert one or more felonies>). 
 

<If the evidence supports a defense theory that the crime was shoplifting 
as defined by Penal Code section 459.5, give paragraph 3A and the 
appropriate following optional paragraphs> 
 
[AND] 

 
[3A.  The value of the property taken or intended to be taken was 
more than $950.00](;/.)] 
 

[OR]  
 

[3B.  The structure that the defendant entered was a 
noncommercial establishment(;/,)] 
 

[OR] 
 
[3C.  The structure was a commercial establishment that the 
defendant entered during non- business hours.]] 
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To decide whether the defendant intended to commit (theft/ [or]_________ 
<insert one or more felonies>), please refer to the separate instructions that I 
(will give/have given) you on (that/those) crime[s]. 
 
<Give the following bracketed paragraph if the second degree is the only possible 
degree of the charged crime for which the jury may return a verdict.> 
 
[If you find the defendant guilty of burglary, it is burglary of the second 
degree.] 
 
A burglary was committed if the defendant entered with the intent to commit 
(theft/ [or] _________ <insert one or more felonies). The defendant does not 
need to have actually committed (theft/ [or] _________ <insert one or more 
felonies>) as long as (he/she) entered with the intent to do so. [The People do 
not have to prove that the defendant actually committed (theft/ [or] 
_________ <insert one or more felonies>).] 
 
[Under the law of burglary, a person enters a building if some part of his or 
her body [or some object under his or her control] penetrates the area inside 
the building’s outer boundary.] 
 
[A building’s outer boundary includes the area inside a window screen.] 
[An attached balcony designed to be entered only from inside of a private, 
residential apartment on the second or higher floor of a building is inside a 
building’s outer boundary.]  
 
[The People allege that the defendant intended to commit (theft/ [or] 
_________ <insert one or more felonies>). You may not find the defendant 
guilty of burglary unless you all agree that (he/she) intended to commit one of 
those crimes at the time of the entry. You do not all have to agree on which 
one of those crimes (he/she) intended.] 
             
New January 2006; Revised October 2010, February 2012, February 2013[insert 
date of council approval] 
 
 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 

8



If the crime charged is shoplifting, give CALCRIM No. 1703 instead of this 
instruction. 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
 
If second degree burglary is the only possible degree of burglary that the jury may 
return as their verdict, do not give CALCRIM No. 1701, Burglary:  Degrees. 
 
Although actual commission of the underlying theft or felony is not an element of 
burglary (People v. Montoya (1994) 7 Cal.4th 1027, 1041–1042 [31 Cal.Rptr.2d 
128, 874 P.2d 903]), the court has a sua sponte duty to instruct that the defendant 
must have intended to commit a felony and has a sua sponte duty to define the 
elements of the underlying felony. (People v. Smith (1978) 78 Cal.App.3d 698, 
706 [144 Cal.Rptr. 330]; see also People v. Hughes (2002) 27 Cal.4th 287, 349 
[116 Cal.Rptr.2d 401, 39 P.3d 432].) Give all appropriate instructions on theft or 
the felony alleged. 
 
If the area alleged to have been entered is something other than a building or 
locked vehicle, insert the appropriate statutory target in the blanks in elements 1 
and 2. Penal Code section 459 specifies the structures and places that may be the 
targets of burglary. The list includes a house, room, apartment, tenement, shop, 
warehouse, store, mill, barn, stable, outhouse or other building, tent, vessel, 
floating home as defined in Health and Safety Code section 18075.55(d), railroad 
car, locked or sealed cargo container whether or not mounted on a vehicle, trailer 
coach as defined in Vehicle Code section 635, house car as defined in Vehicle 
Code section 362, inhabited camper as defined in Vehicle Code section 243, 
locked vehicle as defined by the Vehicle Code, aircraft as defined in Public 
Utilities Code section 21012, or mine or any underground portion thereof. (See 
Pen. Code, § 459.)  
 
On request, give the bracketed paragraph that begins with “Under the law of 
burglary,” if there is evidence that only a portion of the defendant’s body, or an 
instrument, tool, or other object under his or control, entered the building. (See 
People v. Valencia (2002) 28 Cal.4th 1, 7−8 [120 Cal.Rptr.2d 131, 46 P.3d 920]; 
People v. Davis (1998) 18 Cal.4th 712, 717–722 [76 Cal.Rptr.2d 770, 958 P.2d 
1083].) 
 
On request, give the bracketed sentence defining “outer boundary” if there is 
evidence that the outer boundary of a building for purposes of burglary was a 
window screen. (See People v. Valencia (2002) 28 Cal.4th 1, 12−13 [120 
Cal.Rptr.2d 131, 46 P.3d 920].) 
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Whenever a private, residential apartment and its balcony are on the second or 
higher floor of a building, and the balcony is designed to be entered only from 
inside the apartment, that balcony is part of the apartment and its railing 
constitutes the apartment’s “outer boundary.”  (People v. Yarbrough (2012) 54 
Cal.4th 889, 894 [144 Cal.Rptr.3d 164,  281 P.3d 68].) 
 
 
If multiple underlying felonies are charged, give the bracketed paragraph that 
begins with “The People allege that the defendant intended to commit either.” 
(People v. Failla (1966) 64 Cal.2d 560, 569 [51 Cal.Rptr. 103, 414 P.2d 39]; 
People v. Griffin (2001) 90 Cal.App.4th 741, 750 [109 Cal.Rptr.2d 273].) 
 
If the defendant is charged with first degree burglary, give CALCRIM No. 1701, 
Burglary: Degrees.  
 
 
 

AUTHORITY 
 
• ElementsPen. Code, §§ 459, 459.5. 

• Instructional RequirementsPeople v. Failla (1966) 64 Cal.2d 560, 564, 568–
569 [51 Cal.Rptr. 103, 414 P.2d 39]; People v. Smith (1978) 78 Cal.App.3d 
698, 706–711 [144 Cal.Rptr. 330]; People v. Montoya (1994) 7 Cal.4th 1027, 
1041–1042 [31 Cal.Rptr.2d 128, 874 P.2d 903]. 

• Burden for Consent Defense Is to Raise Reasonable Doubt People v. Sherow 
(2011) 196 Cal.App.4th 1296, 1308–1309 [128 Cal.Rptr.3d 255]. 

 
Secondary Sources 

 
2 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Crimes 
Against Property, §§ 128-12913, 115. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.10 (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted BurglaryPen. Code, §§ 663, 459. 

• Tampering With a VehicleVeh. Code, § 10852; People v. Mooney (1983) 
145 Cal.App.3d 502, 504–507 [193 Cal.Rptr. 381] [if burglary of automobile 
charged]. 
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RELATED ISSUES 
 
Auto Burglary–Entry of Locked Vehicle 
Under Penal Code section 459, forced entry of a locked vehicle constitutes 
burglary. (People v. Young K. (1996) 49 Cal.App.4th 861, 863 [57 Cal.Rptr.2d 
12].) However, there must be evidence of forced entry. (See People v. Woods 
(1980) 112 Cal.App.3d 226, 228–231 [169 Cal.Rptr. 179] [if entry occurs through 
window deliberately left open, some evidence of forced entry must exist for 
burglary conviction]; People v. Malcolm (1975) 47 Cal.App.3d 217, 220–223 [120 
Cal.Rptr. 667] [pushing open broken wing lock on window, reaching one’s arm 
inside vehicle, and unlocking car door evidence of forced entry].) Opening an 
unlocked passenger door and lifting a trunk latch to gain access to the trunk is not 
an auto burglary. (People v. Allen (2001) 86 Cal.App.4th 909, 917–918 [103 
Cal.Rptr.2d 626].) 
 
Auto Burglary–Definition of Locked 
To lock, for purposes of auto burglary, is “to make fast by interlinking or 
interlacing of parts … [such that] some force [is] required to break the seal to 
permit entry . . . .”  (In re Lamont R. (1988) 200 Cal.App.3d 244, 247 [245 
Cal.Rptr. 870], quoting People v. Massie (1966) 241 Cal.App.2d 812, 817 [51 
Cal.Rptr. 18] [vehicle was not locked where chains were wrapped around the 
doors and hooked together]; compare People v. Malcolm (1975) 47 Cal.App.3d 
217, 220–223 [120 Cal.Rptr. 667] [vehicle with locked doors but broken wing 
lock that prevented window from being locked, was for all intents and purposes a 
locked vehicle].)  
 
Auto Burglary–Intent to Steal   
Breaking into a locked car with the intent to steal the vehicle constitutes auto 
burglary. (People v. Teamer (1993) 20 Cal.App.4th 1454, 1457–1461 [25 
Cal.Rptr.2d 296]; see also People v. Blalock (1971) 20 Cal.App.3d 1078, 1082 [98 
Cal.Rptr. 231] [auto burglary includes entry into locked trunk of vehicle].) 
However, breaking into the headlamp housings of an automobile with the intent to 
steal the headlamps is not auto burglary. (People v. Young K. (1996) 49 
Cal.App.4th 861, 864 [57 Cal.Rptr.2d 12] [stealing headlamps, windshield wipers, 
or hubcaps are thefts, or attempted thefts, auto tampering, or acts of vandalism, not 
burglaries].)  
 
Building 
A building has been defined for purposes of burglary as “any structure which has 
walls on all sides and is covered by a roof.” (In re Amber S. (1995) 33 Cal.App.4th 
185, 187 [39 Cal.Rptr.2d 672].) Courts have construed “building” broadly and 
found the following structures sufficient for purposes of burglary: a telephone 
booth, a popcorn stand on wheels, a powder magazine dug out of a hillside, a wire 
chicken coop, and a loading dock constructed of chain link fence. (People v. 
Brooks (1982) 133 Cal.App.3d 200, 204–205 [183 Cal.Rptr. 773].) However, the 
definition of building is not without limits and courts have focused on “whether 
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the nature of a structure’s composition is such that a reasonable person would 
expect some protection from unauthorized intrusions.” (In re Amber S. (1995) 33 
Cal.App.4th 185, 187 [39 Cal.Rptr.2d 672] [open pole barn is not a building]; see 
People v. Knight (1988) 204 Cal.App.3d 1420, 1423–1424 [252 Cal.Rptr. 17] 
[electric company’s “gang box,” a container large enough to hold people, is not a 
building; such property is protected by Penal Code sections governing theft].) 
 
Outer Boundary 
A building’s outer boundary includes any element that encloses an area into which 
a reasonable person would believe that a member of the general public could not 
pass without authorization. Under this test, a window screen is part of the outer 
boundary of a building for purposes of burglary. (People v. Valencia (2002) 28 
Cal.4th 1, 12−13 [120 Cal.Rptr.2d 131, 46 P.3d 920].) Whether penetration into an 
area behind a window screen amounts to an entry of a building within the meaning 
of the burglary statute is a question of law. The instructions must resolve such a 
legal issue for the jury. (Id. at p. 16.) 
 
Attached Residential Balconies 
An attached residential balcony is part of an inhabited dwelling. (People v. 
Jackson (2010) 190 Cal.App.4th 918, 924-–925 [118 Cal.Rptr.3d 623] [balcony 
was “functionally interconnected to and immediately contiguous to . . . [part of] 
the apartment . . . used for ‘residential activities’”]; but see dictum in People v. 
Valencia (2002) 28 Cal.4th 1, 11, fn. 5 [120 Cal.Rptr.2d 131, 46 P.3d 920] 
[“unenclosed balcony” is not structure satisfying “reasonable belief test”].) 
 
Theft 
Any one of the different theories of theft will satisfy the larcenous intent required 
for burglary. (People v. Dingle (1985) 174 Cal.App.3d 21, 29–30 [219 Cal.Rptr. 
707] [entry into building to use person’s telephone fraudulently]; People v. 
Nguyen (1995) 40 Cal.App.4th 28, 30–31 [46 Cal.Rptr.2d 840].) 
 
Burglarizing One’s Own Home—Possessory Interest 
A person cannot burglarize his or her own home as long as he or she has an 
unconditional possessory right of entry. (People v. Gauze (1975) 15 Cal.3d 709, 
714 [125 Cal.Rptr. 773, 542 P.2d 1365].) However, a family member who has 
moved out of the family home commits burglary if he or she makes an 
unauthorized entry with a felonious intent, since he or she has no claim of a right 
to enter that residence. (In re Richard M. (1988) 205 Cal.App.3d 7, 15–16 [252 
Cal.Rptr. 36] [defendant, who lived at youth rehabilitation center, properly 
convicted of burglary for entering his parent’s home and taking property]; People 
v. Davenport (1990) 219 Cal.App.3d 885, 889–893 [268 Cal.Rptr. 501] [defendant 
convicted of burglarizing cabin owned and occupied by his estranged wife and her 
parents]; People v. Sears (1965) 62 Cal.2d 737, 746 [44 Cal.Rptr. 330, 401 P.2d 
938], overruled on other grounds by People v. Cahill (1993) 5 Cal.4th 478, 494, 
510 [20 Cal.Rptr.2d 582, 853 P.2d 1037] [burglary conviction proper where 
husband had moved out of family home three weeks before and had no right to 
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enter without permission]; compare Fortes v. Municipal Court (1980) 113 
Cal.App.3d 704, 712–714 [170 Cal.Rptr. 292] [husband had unconditional 
possessory interest in jointly owned home; his access to the house was not limited 
and strictly permissive, as in Sears].) 
 
Consent 
While lack of consent is not an element of burglary, consent by the owner or 
occupant of property may constitute a defense to burglary. (People v. Sherow 
(2011) 196 Cal.App.4th 1296, 1302 [128 Cal.Rptr.3d 255]; People v. Felix (1994) 
23 Cal.App.4th 1385, 1397–1398 [28 Cal.Rptr.2d 860]; People v. Superior Court 
(Granillo) (1988) 205 Cal.App.3d 1478, 1485 [253 Cal.Rptr. 316] [when an 
undercover officer invites a potential buyer of stolen property into his warehouse 
of stolen goods, in order to catch would-be buyers, no burglary occurred].) The 
consent must be express and clear; the owner/occupant must both expressly permit 
the person to enter and know of the felonious or larcenous intent of the invitee. 
(People v. Felix (1994) 23 Cal.App.4th 1385, 1397–1398 [28 Cal.Rptr.2d 860].) A 
person who enters for a felonious purpose, however, may be found guilty of 
burglary even if he or she enters with the owner’s or occupant’s consent. (People 
v. Frye (1998) 18 Cal.4th 894, 954 [77 Cal.Rptr.2d 25, 959 P.2d 183] [no evidence 
of unconditional possessory right to enter].) A joint property owner/occupant 
cannot give consent to a third party to enter and commit a felony on the other 
owner/occupant. (People v. Clayton (1998) 65 Cal.App.4th 418, 420–423 [76 
Cal.Rptr.2d 536] [husband’s consent did not preclude a burglary conviction based 
upon defendant’s entry of premises with the intent to murder wife].)  The defense 
of consent is established when the evidence raises a reasonable doubt of consent 
by the owner or occupant.  (People v. Sherow (2011) 196 Cal.App.4th 1296, 1309 
[128 Cal.Rptr.3d 255]). 
 
Entry by Instrument 
When an entry is made by an instrument, a burglary occurs if the instrument 
passes the boundary of the building and if the entry is the type that the burglary 
statute intended to prohibit. (People v. Davis (1998) 18 Cal.4th 712, 717–722 [76 
Cal.Rptr.2d 770, 958 P.2d 1083] [placing forged check in chute of walk-up 
window of check-cashing facility was not entry for purposes of burglary] 
disapproving of People v. Ravenscroft (1988) 198 Cal.App.3d 639, 643–644 [243 
Cal.Rptr. 827] [insertion of ATM card into machine was burglary].) 
 
Multiple Convictions 
Courts have adopted different tests for multi-entry burglary cases. In In re William 
S. (1989) 208 Cal.App.3d 313, 316–318 [256 Cal.Rptr. 64], the court analogized 
burglary to sex crimes and adopted the following test formulated in People v. 
Hammon (1987) 191 Cal.App.3d 1084, 1099 [236 Cal.Rptr. 822] [multiple 
penetration case]: “ ‘[W]hen there is a pause . . . sufficient to give defendant a 
reasonable opportunity to reflect upon his conduct, and the [action by the 
defendant] is nevertheless renewed, a new and separate crime is committed.’ ” (In 
re William S., supra, 208 Cal.App.3d at p. 317.) The court in In re William S. 
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adopted this test because it was concerned that under certain circumstances, 
allowing separate convictions for every entry could produce “absurd results.” The 
court gave this example: where “a thief reaches into a window twice attempting, 
unsuccessfully, to steal the same potted geranium, he could potentially be 
convicted of two separate counts.” (Ibid.) The In re William S. test has been called 
into serious doubt by People v. Harrison (1989) 48 Cal.3d 321, 332–334 [256 
Cal.Rptr. 401, 768 P.2d 1078], which disapproved of Hammon. Harrison held that 
for sex crimes each penetration equals a new offense. (People v. Harrison, supra, 
48 Cal.3d at p. 329.)  

The court in People v. Washington (1996) 50 Cal.App.4th 568 [57 Cal.Rptr.2d 
774], a burglary case, agreed with In re William S. to the extent that burglary is 
analogous to crimes of sexual penetration. Following Harrison, the court held that 
each separate entry into a building or structure with the requisite intent is a 
burglary even if multiple entries are made into the same building or as part of the 
same plan. (People v. Washington, supra, 50 Cal.App.4th at pp. 574–579; see also 
2 Witkin and Epstein, Cal. Criminal Law (2d. ed. 1999 Supp.) “Multiple Entries,” 
§ 662A, p. 38.) The court further stated that any “concern about absurd results are 
[sic] better resolved under [Penal Code] section 654, which limits the punishment 
for separate offenses committed during a single transaction, than by [adopting] a 
rule that, in effect, creates the new crime of continuous burglary.” (People v. 
Washington, supra, 50 Cal.App.4th at p. 578.) 
 
Room 
Penal Code section 459 includes “room” as one of the areas that may be entered 
for purposes of burglary. (Pen. Code, § 459.) An area within a building or 
structure is considered a room if there is some designated boundary, such as a 
partition or counter, separating it from the rest of the building. It is not necessary 
for the walls or partition to touch the ceiling of the building. (People v. Mackabee 
(1989) 214 Cal.App.3d 1250, 1257–1258 [263 Cal.Rptr. 183] [office area set off 
by counters was a room for purposes of burglary].) Each unit within a structure 
may constitute a separate “room” for which a defendant can be convicted on 
separate counts of burglary. (People v. O’Keefe (1990) 222 Cal.App.3d 517, 521 
[271 Cal.Rptr. 769] [individual dormitory rooms]; People v. Church (1989) 215 
Cal.App.3d 1151, 1159 [264 Cal.Rptr. 49] [separate business offices in same 
building].)  
 
Entry into a bedroom within a single-family house with the requisite intent can 
support a burglary conviction if that intent was formed only after entry into the 
house. (People v. Sparks (2002) 28 Cal.4th 71, 86−87 [120 Cal.Rptr.2d 508, 47 
P.3d 289] [“the unadorned word ‘room’ in section 459 reasonably must be given 
its ordinary meaning”]; see People v. McCormack (1991) 234 Cal.App.3d 253, 
255–257 [285 Cal.Rptr. 504]; People v. Young (1884) 65 Cal. 225, 226 [3 P. 
813].) However, entry into multiple rooms within one apartment or house cannot 
support multiple burglary convictions unless it is established that each room is a 
separate dwelling space, whose occupant has a separate, reasonable expectation of 
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privacy. (People v. Richardson (2004) 117 Cal.App.4th 570, 575 [11 Cal.Rptr.3d 
802]; see also People v. Thomas (1991) 235 Cal.App.3d 899, 906, fn. 2 [1 
Cal.Rptr.2d 434].) 
 
Temporal or Physical Proximity—Intent to Commit the Felony 
According to some cases, a burglary occurs “if the intent at the time of entry is to 
commit the offense in the immediate vicinity of the place entered by defendant; if 
the entry is made as a means of facilitating the commission of the theft or felony; 
and if the two places are so closely connected that intent and consummation of the 
crime would constitute a single and practically continuous transaction.” (People v. 
Wright (1962) 206 Cal.App.2d 184, 191 [23 Cal.Rptr. 734] [defendant entered 
office with intent to steal tires from attached open-air shed].) This test was 
followed in People v. Nance (1972) 25 Cal.App.3d 925, 931–932 [102 Cal.Rptr. 
266] [defendant entered a gas station to turn on outside pumps in order to steal 
gas]; People v. Nunley (1985) 168 Cal.App.3d 225, 230–232 [214 Cal.Rptr. 82] 
[defendant entered lobby of apartment building, intending to burglarize one of the 
units]; and People v. Ortega (1992) 11 Cal.App.4th 691, 695–696 [14 Cal.Rptr.2d 
246] [defendant entered a home to facilitate the crime of extortion]. 
 
However, in People v. Kwok (1998) 63 Cal.App.4th 1236 [75 Cal.Rptr.2d 40], the 
court applied a less restrictive test, focusing on just the facilitation factor. A 
burglary is committed if the defendant enters a building in order to facilitate 
commission of theft or a felony. The defendant need not intend to commit the 
target crime in the same building or on the same occasion as the entry. (People v. 
Kwok, supra, 63 Cal.App.4th at pp. 1246–1248 [defendant entered building to 
copy a key in order to facilitate later assault on victim].) The court commented 
that “the ‘continuous transaction test’ and the ‘immediate vicinity test’ . . . are 
artifacts of the particular factual contexts of Wright, Nance, and Nunley.” (Id. at p. 
1247.) With regards to the Ortega case, the Kwok court noted that even though the 
Ortega court “purported to rely on the ‘continuous transaction’ factor of Wright, 
[the decision] rested principally on the ‘facilitation’ factor.” (Id. at pp. 1247–
1248.)  While Kwok and Ortega dispensed with the elemental requirements of 
spatial and temporal proximity, they did so only where the subject entry is “closely 
connected” with, and is made in order to facilitate, the intended crime. (People v. 
Griffin (2001) 90 Cal.App.4th 741, 749 [109 Cal.Rptr.2d 273].) 
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Burglary 
 

1703. Shoplifting (Pen. Code, § 459.5) 
             

The defendant is charged [in Count __] with shoplifting [in violation of Penal 
Code section 459.5]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant entered a commercial establishment;  
 
2. When the defendant entered the commercial establishment, it was 
open during regular business hours; 
 
AND 

 
3. When (he/she) entered the commercial establishment, (he/she) 

intended to commit theft. 
 

To decide whether the defendant intended to commit theft, please refer to the 
separate instructions that I (will give/have given) you on that crime. 
 
The defendant does not need to have actually committed theft as long as 
(he/she) entered with the intent to do so. 
 
[A person enters a building if some part of his or her body [or some object 
under his or her control] penetrates the area inside the building’s outer 
boundary.] 
 
[A building’s outer boundary includes the area inside a window screen.] 
           
New [insert date of council approval] 
 
 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
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To instruct on the necessary intent to commit theft, see CALCRIM No. 1800, 
Theft by Larceny. 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 

AUTHORITY 
 
• ElementsPen. Code, § 459.5. 

• Burden for Consent Defense Is to Raise Reasonable Doubt People v. Sherow 
(2011) 196 Cal.App.4th 1296, 1308–1309 [128 Cal.Rptr.3d 255]. 

 
Secondary Sources 
2 Witkin & Epstein, California Criminal Law (4th ed. 2015 Supp.) Crimes Against 
Property, §14. 
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Burglary 
 

1750. Receiving Stolen Property (Pen. Code, § 496(a)) 
  

The defendant is charged [in Count __] with receiving stolen property [in 
violation of Penal Code section 496(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant (bought/received/sold/aided in selling/concealed or 

withheld from its owner/aided in concealing or withholding from its 
owner) property that had been (stolen/obtained by extortion); 

 
[AND] 
 
2. When the defendant (bought/received/sold/aided in 

selling/concealed or withheld/aided in concealing or withholding) 
the property, (he/she) knew that the property had been 
(stolen/obtained by extortion)(;/.) 

 
<Give element 3 when instructing on knowledge of presence of property; 
see Bench Notes.> 
 
[AND 
 
3. The defendant actually knew of the presence of the property.] 

 
[Property is stolen if it was obtained by any type of theft, or by burglary or 
robbery. [Theft includes obtaining property by larceny, embezzlement, false 
pretense, or trick.]] 
 
[Property is obtained by extortion if: (1) the property was obtained from 
another person with that person’s consent, and (2) that person’s consent was 
obtained through the use of force or fear.] 
 
[To receive property means to take possession and control of it. Mere presence 
near or access to the property is not enough.] [Two or more people can 
possess the property at the same time.] [A person does not have to actually 
hold or touch something to possess it. It is enough if the person has [control 
over it] [or] [the right to control it], either personally or through another 
person.] 
 

18



[If you find the defendant guilty of receiving stolen property, you must then 
decide whether the value of the property received was more than $950.  If you 
have a reasonable doubt whether the property received has a value of more 
than $950, you must find this allegation has not been proved.] 
  
New January 2006; Revised August 2006, June 2007, October 2010, August 
2014[insert date of council approval] 
 
 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.   
 
If the defendant is also charged with a theft crime, the court has a sua sponte duty 
to instruct that the defendant may not be convicted of receiving stolen property if 
he is convicted of the theft of the same property.  (CALCRIM No. 3516, Multiple 
Counts:  Alternative Charges for One Event—Dual Conviction Prohibited; see 
Pen. Code, § 496(a); People v. Ceja (2010) 49 Cal.4th 1, 6–7 [108 Cal.Rptr.3d 
568, 229 P.3d 995]; People v. Garza  (2005) 35 Cal.4th 866, 881–882 [28 
Cal.Rptr.3d 335, 111 P.3d 310] [upholding dual convictions for receiving stolen 
property and a violation of Vehicle Code section 10851(a) as a nontheft conviction 
for post-theft driving].)   
 
If there are factual issues regarding whether the received stolen property was taken 
with the intent to permanently deprive the owner of possession, the court has a sua 
sponte duty to instruct on the complete definitions of theft. People v. MacArthur 
(2006) 142 Cal.App.4th 275 [47 Cal.Rptr.3d 736].  For instructions defining 
extortion and the different forms of theft, see Series 1800, Theft and Extortion. On 
request, the court should give the complete instruction on the elements of theft or 
extortion. 
 
If substantial evidence exists, a specific instruction must be given on request that 
the defendant must have knowledge of the presence of the stolen goods. (People v. 
Speaks (1981) 120 Cal.App.3d 36, 39–40 [174 Cal.Rptr. 65]; see People v. Gory 
(1946) 28 Cal.2d 450, 455–456, 458–459 [170 P.2d 433] [possession of narcotics 
requires knowledge of presence]; see also discussion of voluntary intoxication in 
Related Issues, below.) Give bracketed element 3 when supported by the evidence. 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
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pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
 
Related Instructions 
 
For an instruction about when guilt may be inferred from possession of recently 
stolen property, see CALCRIM No. 376, Possession of Recently Stolen Property 
as Evidence of a Crime. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 496(a); People v. Land (1994) 30 Cal.App.4th 220, 

223 [35 Cal.Rptr.2d 544]. 

• Extortion Defined.Pen. Code, § 518. 

• Theft Defined.Pen. Code, §§ 484, 490a. 

• Concealment.Williams v. Superior Court (1978) 81 Cal.App.3d 330, 343–
344 [146 Cal.Rptr. 311]. 

• General Intent Required.People v. Wielograf (1980) 101 Cal.App.3d 488, 
494 [161 Cal.Rptr. 680] [general intent crime]; but see People v. Reyes (1997) 
52 Cal.App.4th 975, 985 [61 Cal.Rptr.2d 39] [knowledge element is a “specific 
mental state”]. 

• Knowledge Element.People v. Reyes (1997) 52 Cal.App.4th 975, 985 [61 
Cal.Rptr.2d 39]. 

• Possession and Control.People v. Land (1994) 30 Cal.App.4th 220, 223–224 
[35 Cal.Rptr.2d 544]; People v. Zyduck (1969) 270 Cal.App.2d 334, 336 [75 
Cal.Rptr. 616]; see People v. Gatlin (1989) 209 Cal.App.3d 31, 44–45 [257 
Cal.Rptr. 171] [constructive possession means knowingly having the right of 
control over the property directly or through another]; People v. Scott (1951) 
108 Cal.App.2d 231, 234 [238 P.2d 659] [two or more persons may jointly 
possess property]. 

• Stolen Property.People v. Kunkin (1973) 9 Cal.3d 245, 250 [107 Cal.Rptr. 
184, 507 P.2d 1392] [theft]; see, e.g., People v. Candiotto (1960) 183 
Cal.App.2d 348, 349 [6 Cal.Rptr. 876] [burglary]; People v. Siegfried (1967) 
249 Cal.App.2d 489, 493 [57 Cal.Rptr. 423] [robbery]. 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Crimes 
Against Property, §§ 72–81.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, §§ 143.01[2][c], 143.03, 143.10[2][c], [d]  (Matthew 
Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Receiving Stolen Property.Pen. Code, §§ 664, 496(d); People v. 

Rojas (1961) 55 Cal.2d 252, 258 [10 Cal.Rptr. 465, 358 P.2d 921] [stolen 
goods recovered by police were no longer “stolen”]; People v. Moss (1976) 55 
Cal.App.3d 179, 183 [127 Cal.Rptr. 454] [antecedent theft not a necessary 
element]. 

 
Theft by appropriation of lost property (Pen. Code, § 485) is not a necessarily 
included offense of receiving stolen property. (In re Greg F. (1984) 159 
Cal.App.3d 466, 469 [205 Cal.Rptr. 614].) 
 

RELATED ISSUES 
 
Defense of Voluntary Intoxication or Mental Disease 
Though receiving stolen property is a general intent crime, one element of the 
offense is knowledge that the property was stolen, a specific mental state. With 
regard to the element of knowledge, receiving stolen property is a “specific intent 
crime” as that term is used in Penal Code sections 29.4(b) and 28(a). (People v. 
Reyes (1997) 52 Cal.App.4th 975, 985 [61 Cal.Rptr.2d 39].) Therefore, the 
defendant should have the opportunity to introduce evidence and request 
instructions regarding the lack of requisite knowledge. (Id. at p. 986; see People v. 
Mendoza (1998) 18 Cal.4th 1114, 1131 [77 Cal.Rptr.2d 428, 959 P.2d 735]; but 
see People v. Atkins (2001) 25 Cal.4th 76, 96–97 [104 Cal.Rptr.2d 738, 18 P.3d 
660] (conc. opn. of Brown, J.) [criticizing Mendoza and Reyes as wrongly 
transmuting a knowledge requirement into a specific intent].) See CALCRIM No. 
3426, Voluntary Intoxication. 
 
Dual Convictions Prohibited 
A person may not be convicted of stealing and of receiving the same property. 
(People v. Jaramillo (1976) 16 Cal.3d 752, 757 [129 Cal.Rptr. 306, 548 P.2d 706] 
superseded by statute on related grounds, as stated in People v. Hinks (1997) 58 
Cal.App.4th 1157 [68 Cal.Rptr.2d 440]; see People v. Tatum (1962) 209 
Cal.App.2d 179, 183 [25 Cal.Rptr. 832].) See CALCRIM No. 3516, Multiple 
Counts: Alternative Charges For One Event—Dual Conviction Prohibited. 
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Receiving Multiple Items on Single Occasion 
A defendant who receives more than one item of stolen property on a single 
occasion commits one offense of receiving stolen property. (See People v. Lyons 
(1958) 50 Cal.2d 245, 275 [324 P.2d 556].) 
 
Specific Vendors 
The Penal Code establishes separate crimes for specific persons buying or 
receiving particular types of stolen property, including the following: 

 
1. Swap meet vendors and persons dealing in or collecting merchandise or 

personal property. (Pen. Code, § 496(b).) 
 
2. Dealers or collectors of junk metals or secondhand materials who buy or 

receive particular metals used in providing telephone, transportation, or 
public utility services. (Pen. Code, § 496a(a).) 

 
3. Dealers or collectors of secondhand books or other literary materials. 

(Pen. Code, § 496b [misdemeanors].) 
 
4. Persons buying or receiving motor vehicles, trailers, special construction 

equipment, or vessels. (Pen. Code, § 496d(a).) 
 
5. Persons buying, selling, receiving, etc., specific personal property, 

including integrated computer chips or panels, electronic equipment, or 
appliances, from which serial numbers or identifying marks have been 
removed or altered. (Pen. Code, § 537e(a).) 

 

22



Theft and Extortion 
 
1801. Theft: DegreesGrand and Petty Theft (Pen. Code, §§ 486, 487–

488, 490.2, 491) 
  

If you conclude that the defendant committed a theft, you must decide 
whether the crime was grand theft or petty theft. 
 
[The defendant committed petty theft if (he/she) stole property [or services] 
worth $950 or less.] 
 
[The defendant committed grand theft if the value of the property [or 
services] is more than $950.] 
 
[Theft of property from the person is grand theft  if the value of the property 
is more than $950.no matter what the property is worth. Theft is from the 
person if the property taken was in the clothing of, on the body of, or in a 
container held or carried by, that person.] 
 
[Theft of (an automobile/a firearm/a horse/__________<insert other item listed 
in statute>) is grand theft if the value of the property is more than $950.] 
 
[Theft of (fruit/nuts/__________<insert other item listed in statute>) worth 
more than $250 950 is grand theft.] 
 
[Theft of (fish/shellfish/aquacultural products/__________<insert other item 
listed in statute>) worth more than $250 950 is grand theft if (it/they) (is/are) 
taken from a (commercial fishery/research operation).] 
 
[The value of _______________ <insert relevant item enumerated in Pen. Code, 
§ 487(b)(1)(B)>may be established by evidence proving that on the day of the 
theft, the same items of the same variety and weight as those stolen had a 
wholesale value of more than $9250.] 
 
[The value of (property/services) is the fair (market value of the 
property/market wage for the services performed).]  
 
<Fair Market Value—Generally> 
[Fair market value is the highest price the property would reasonably have 
been sold for in the open market at the time of, and in the general location of, 
the theft.] 
 
<Fair Market Value—Urgent Sale> 
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[Fair market value is the price a reasonable buyer and seller would agree on if 
the buyer wanted to buy the property and the seller wanted to sell it, but 
neither was under an urgent need to buy or sell.] 
 
All other theft is petty theft. 
 
The People have the burden of proving beyond a reasonable doubt that the 
theft was grand theft rather than a lesser crime. If the People have not met 
this burden, you must find the defendant not guilty of grand theft. 
  
New January 2006; Revised February 2012[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction if grand theft has been 
charged.   
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
If the evidence raises an issue that the value of the property may be inflated or 
deflated because of some urgency on the part of either the buyer or seller, the 
second bracketed paragraph on fair market value should be given. 
 

AUTHORITY 
 

• Determination of DegreesGrand vs. Petty TheftPen. Code, §§ 486, 487–488, 
490.2, 491. 

• Value/Nature of Property/Theft from the Person Pen. Code, §§ 487(b)-(d), 
487a.  

 
 
Secondary Sources 

 
2 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Crimes 
Against Property §§ 4, 8. 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 4, 8 
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01 (Matthew Bender). 

 
 

RELATED ISSUES 
 
Proposition 47 (Penal Code Section 490.2)   
After the passage of Proposition 47, theft is defined in Penal Code section 487 as a 
misdemeanor unless the value of the property taken exceeds $950.  Pen. Code,  
§ 490.2.  This represents a change from the way grand theft was defined under 
Penal Code section 487(b)-(d) before the enactment of Proposition 47.   
 
Taking From the Person  
To constitute a taking from the person, the property must, in some way, be 
physically attached to the person. (People v. Williams (1992) 9 Cal.App.4th 1465, 
1472 [12 Cal.Rptr.2d 243].) Applying this rule, the court in Williams held that a 
purse taken from the passenger seat next to the driver was not a taking from the 
person. (Ibid. [see generally for court’s discussion of origins of this rule].) 
Williams was distinguished by the court in People v. Huggins (1997) 51 
Cal.App.4th 1654, 1656–1657 [60 Cal.Rptr.2d 177], where evidence that the 
defendant took a purse placed on the floor next to and touching the victim’s foot 
was held sufficient to establish a taking from the person. The victim intentionally 
placed her foot next to her purse, physically touching it and thereby maintaining 
dominion and control over it. 
 
Theft of Fish, Shellfish, or Aquacultural Products 
If fish, shellfish, mollusks, crustaceans, kelp, algae, or other aquacultural products 
are taken from a commercial or research operation producing such products, it is 
grand theft if the value of the fish or other products exceeds $250. (Pen. Code, § 
487(b)(2).) Fish taken from public waters are not “property of another” within the 
meaning of Penal Code section 484 and 487; only the Fish and Game Code applies 
to such takings. (People v. Brady (1991) 234 Cal.App.3d 954, 959, 961–962 [286 
Cal.Rptr. 19]; see, e.g., Fish & Game Code, § 12006.6 [unlawful taking of 
abalone].) If the fish are taken from any other private waters or from someone 
else’s possession, the taking falls within the general theft provisions and must 
exceed $950 in value to be grand theft. (See Pen. Code, § 487(a).) 
 
Value of Written Instrument 
If the thing stolen is evidence of a debt or some other written instrument, its value 
is (1) the amount due or secured that is unpaid, or that might be collected in any 
contingency, (2) the value of the property, title to which is shown in the 
instrument, or (3) or the sum that might be recovered in the instrument’s absence. 
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(Pen. Code, § 492; see Buck v. Superior Court (1966) 245 Cal.App.2d 431, 438 
[54 Cal.Rptr. 282] [trust deed securing debt]; People v. Frankfort (1952) 114 
Cal.App.2d 680, 703 [251 P.2d 401] [promissory notes and contracts securing 
debt]; People v. Quiel (1945) 68 Cal.App.2d 674, 678 [157 P.2d 446] [unpaid 
bank checks]; see also Pen. Code, §§ 493 [value of stolen passage tickets], 494 
[completed written instrument need not be issued or delivered].) If evidence of a 
debt or right of action is embezzled, its value is the sum due on or secured by the 
instrument. (Pen. Code, § 514.) Section 492 only applies if the written instrument 
has value and is taken from a victim. (See People v. Sanders (1998) 67 
Cal.App.4th 1403, 1414, fn. 16 [79 Cal.Rptr.2d 806].) 
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Theft and Extortion 
 

1802. Theft: As Part of Overall Plan 
  

If you conclude that the defendant committed more than one theft, you must 
then decide if the defendant committed multiple petty thefts or a single grand 
theft. To prove that the defendant is guilty of a single grand theft, the People 
must prove that: 
 

1. The defendant committed theft of property from the same owner or 
possessor on more than one occasion; 

 
2. The combined value of the property was over ($950/$250); 
 
AND 
 
3.  The defendant obtained the property as part of a single, overall 

plan or objective. 
 

If you conclude that the People have failed to prove grand theft, any multiple 
thefts you have found proven are petty thefts. 
  
New January 2006; Revised February 2012[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on aggregating the value of the 
property or services taken if grand theft is charged on that theory. 
 
The total value of the property taken usually must exceed $950 to be grand theft. 
(See Pen. Code, § 487(a)490.2.) For some types of property, however, the property 
taken need only exceed $250 in value to constitute grand theft. (See, e.g., Pen. 
Code, § 487(b)(1) [farm products] & (2) [commercially grown fish, shellfish, or 
aquacultural products] i 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial. 
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In element 2, select the appropriate value depending on what type of property was 
taken. 
 
 
 

AUTHORITY 
 
• Aggregating Value of Property Taken According to Overall Plan or General 

IntentPeople v. Bailey (1961) 55 Cal.2d 514, 518–519 [11 Cal.Rptr. 543, 
360 P.2d 39]. 

• Grand Theft of Property or ServicesPen. Code, § 487(a) [property or 
services exceeding $950 in value]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Crimes 
Against Property, §§ 11, 1212, 13.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[1][i] (Matthew Bender). 

 
RELATED ISSUES 

 
Multiple Victims 
Where multiple victims are involved, there is disagreement about applying the 
Bailey doctrine and cumulating the charges even if a single plan or intent is 
demonstrated. (See People v. Brooks (1985) 166 Cal.App.3d 24, 30 [210 Cal.Rptr. 
90] [auctioneer stole proceeds from property belonging to several people during a 
single auction; conviction for multiple counts of theft was error]; People v. 
Columbia Research Corp. (1980) 103 Cal.App.3d Supp. 33 [163 Cal.Rptr. 455] 
[series of petty thefts from numerous victims occurring over 10-month period 
properly consolidated into single grand theft conviction where defendant 
employed same scheme to defraud victims of money]; but see People v. Garcia 
(1990) 224 Cal.App.3d 297, 307–309 [273 Cal.Rptr. 666] [defendant filed 
fraudulent bonds at different times involving different victims; multiple 
convictions proper]; In re David D. (1997) 52 Cal.App.4th 304, 309 [60 
Cal.Rptr.2d 552] [stating that Garcia “articulately criticized” Brooks and 
Columbia Research; declined to apply Bailey to multiple acts of vandalism].) 
 
Combining Grand Thefts 
The Bailey doctrine can be asserted by the defendant to combine multiple grand 
thefts committed as part of an overall scheme into a single offense. (See People v. 
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Brooks (1985) 166 Cal.App.3d 24, 31 [210 Cal.Rptr. 90] [multiple grand thefts 
from single auction fund]; People v. Gardner (1979) 90 Cal.App.3d 42, 47–48 
[153 Cal.Rptr. 160] [multiple grand theft of hog carcasses]; People v. Richardson 
(1978) 83 Cal.App.3d 853, 866 [148 Cal.Rptr. 120] [multiple attempted grand 
thefts], disapproved on other grounds in People v. Saddler (1979) 24 Cal.3d 671, 
682, fn. 8 [156 Cal.Rptr. 871, 597 P.2d 130]; see also People v. Sullivan (1978) 80 
Cal.App.3d 16, 19 [145 Cal.Rptr. 313] [error to refuse defense instruction about 
aggregating thefts].) 
 
Theft Enhancement 
If there are multiple charges of theft, whether grand or petty theft, the aggregate 
loss exceeds any of the statutory minimums in Penal Code section 12022.6(a), and 
the thefts arise from a common scheme or plan, an additional prison term may be 
imposed. (Pen. Code, § 12022.6(b).) If the aggregate loss exceeds statutory 
amounts ranging from $50,000 to $2.5 million, an additional term of one to four 
years may be imposed. (Pen. Code, § 12022.6(a)(1)–(4); see People v. Daniel 
(1983) 145 Cal.App.3d 168, 174–175 [193 Cal.Rptr. 277] [no error in refusing to 
give unanimity instruction].) 
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Theft and Extortion 
 

1850. Petty Theft With Prior Conviction (Pen. Code, § 666) 
  

If you find the defendant guilty of petty theft, you must then decide whether 
the People have proved the additional allegation that the defendant has been 
convicted of a theft offense before and served a term in a penal institution as 
a result of that conviction. It has already been determined that the defendant 
is the person named in exhibits __________ <insert numbers or descriptions of 
exhibits>. You must decide whether the evidence proves that the defendant 
was previously convicted of the alleged crime[s].  
 
To prove this allegation, the People must prove that: 
 

1. The defendant was previously convicted of a theft offense; 
 
AND 
 
2. The defendant served a term in a penal institution for that 

conviction. 
 
The People allege that the defendant was previously convicted of: 
 

[1.] A violation of __________ <insert code section violated>, on 
__________ <insert date of conviction>, in the __________ <insert name 
of court>, in Case Number __________ <insert docket or case 
number>(;/.) 
 
[AND <Repeat for each prior conviction alleged>.] 

 
[__________ <insert name of penal institution> is a penal institution.]  
 
[A penal institution includes [a] (city jail/county jail/state prison/any facility, 
camp, hospital, or institution operated to confine, treat, employ, train, and 
discipline persons in the legal custody of the Department of 
Corrections/federal prison/__________ <specify other institution>).] 
 
[Consider the evidence presented on this allegation only when deciding 
whether the defendant was previously convicted of the crime[s] alleged [or for 
the limited purpose of __________ <insert other permitted purpose, e.g., 
assessing credibility of the defendant>]. Do not consider this evidence for any 
other purpose.] 
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[You must consider each alleged conviction separately.] The People have the 
burden of proving this allegation beyond a reasonable doubt. If the People 
have not met this burden, you must find that the allegation has not been 
proved.  
  
New January 2006[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to instruct on proof of the alleged prior 
conviction. (See Pen. Code, § 1025 [on defendant’s denial, jury must decide issue 
of prior convictions]; People v. Barre (1992) 11 Cal.App.4th 961, 965 [14 
Cal.Rptr.2d 307].) 
 
The prior conviction and incarceration requirement of Penal Code section 666 is a 
sentencing factor for the trial court and not an element of a section 666 offense. 
(People v. Bouzas (1991) 53 Cal.3d 467, 478–480 [279 Cal.Rptr. 847, 807 P.2d 
1076]; People v. Stevens (1996) 48 Cal.App.4th 982, 987 [56 Cal.Rptr.2d 13].) 
Thus, the defendant may stipulate to the convictions. (People v. Bouzas, supra, 53 
Cal.3d at pp. 478–480; People v. Stevens, supra, 48 Cal.App.4th at p. 987; People 
v. Weathington (1991) 231 Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) In addition, 
either the defendant or the prosecution may move for a bifurcated trial. (People v. 
Calderon (1994) 9 Cal.4th 69, 77–78 [36 Cal.Rptr.2d 333, 885 P.2d 83]; People v. 
Cline (1998) 60 Cal.App.4th 1327, 1334–1336 [71 Cal.Rptr.2d 41].)  
 
Give this instruction only if the defendant does not stipulate and the court does not 
grant a bifurcated trial. 
 
If the defendant stipulates to the truth of the convictions, the prior convictions 
should not be disclosed to the jury unless the court admits them as otherwise 
relevant. (Pen. Code, §§ 1025, 1093; see People v. Bouzas, supra, 53 Cal.3d at pp. 
471–472, 480.) 
 
 
If the court grants a bifurcated trial, give CALCRIM No. 3101, Prior Conviction: 
Bifurcated Trial.  
To be convicted of a violation of Penal Code section 666, defendant must have 
been previously convicted of a crime listed in Penal Code section 667(e)(2)(c), or 
previously convicted under Penal Code section 368(d) or (e); or be required to 
register under the Sex Offender Registration Act.  If applicable, give CALCRIM 
No. 3100, Prior Conviction:  NonBifurcated Trial. 
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If the court grants a bifurcated trial, on either of the offenses described in the 
paragraph above or a qualifying prior theft conviction, give CALCRIM No. 3101, 
Prior Conviction:  Bifurcated Trial. 
 

AUTHORITY 
 
• EnhancementPen. Code, § 666; People v. Bruno (1987) 191 Cal.App.3d 

1102, 1105 [237 Cal.Rptr. 31]; People v. Bean (1989) 213 Cal.App.3d 639, 
642 [261 Cal.Rptr. 784]. 

• Convictions From Other StatesPen. Code, § 668; People v. Perry (1962) 204 
Cal.App.2d 201, 204 [22 Cal.Rptr. 54]. 

• Prior Incarceration RequirementPeople v. James (1957) 155 Cal.App.2d 
604, 612 [318 P.2d 175] [service of partial term is sufficient]; People v. 
Valenzuela (1981) 116 Cal.App.3d 798, 803 [172 Cal.Rptr. 284] [custody 
resulting from credit for time served is sufficient]; but see People v. Cortez 
(1994) 24 Cal.App.4th 510, 513–514 [29 Cal.Rptr.2d 445] [participation in 
work release program alone is insufficient]. 

• Penal Institution DefinedEx parte Wolfson (1947) 30 Cal.2d 20, 26 [180 
P.2d 326] [includes county jail]; People v. Valenzuela (1981) 116 Cal.App.3d 
798, 803, 804, 807–808 [172 Cal.Rptr. 284] [includes California Rehabilitation 
Center]; see Pen. Code, §§ 667.5(h) [defining state prison or federal penal 
institution for purposes of prior prison term enhancement], 969b [prima facie 
evidence of prior conviction and term served in any state or federal 
penitentiary, reformatory, or county or city jail], 6081, 6082 [prison defined]; 
Welf. & Inst. Code, § 851 [excludes juvenile hall]. 

 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Crimes 
Against Property, § 79.  
 
3 Witkin & Epstein, California Criminal Law (3d 4th ed. 20002012) Punishment, 
§ 334417.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[3] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
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If the defendant is charged with felony petty theft based on a prior conviction, then 
the misdemeanor offense is a lesser included offense. The court must provide the 
jury with a verdict form on which the jury will indicate if the prior conviction has 
been proved. If the jury finds that the prior conviction has not been proved, then 
the offense should be set at a misdemeanor. 
 
There is no crime of attempted petty theft with a prior conviction. None of the 
elements of Penal Code section 666 may be attempted. (People v. Bean (1989) 213 
Cal.App.3d 639, 642, fn. 4 [261 Cal.Rptr. 784].) 

 
RELATED ISSUES 

 
Jury Findings on Prior Convictions 
The jury must determine the truth of the prior conviction unless jury trial is waived 
or the defendant admits to the prior conviction. If more than one prior conviction 
is charged, the jury must make a separate finding on each charged prior. (Pen. 
Code, § 1158; People v. Barre (1992) 11 Cal.App.4th 961, 965–966 [14 
Cal.Rptr.2d 307].) 
 
Judicial Notice of Prior Conviction 
It is error for a trial court to take judicial notice of a defendant’s alleged prior 
conviction when a reasonable juror could only understand the notice to mean that 
the court conclusively determined the prior-conviction allegation to be true. 
(People v. Barre (1992) 11 Cal.App.4th 961, 965–966 [14 Cal.Rptr.2d 307] .) 
 
 
1851–1859. Reserved for Future Use 
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Criminal Writings and Fraud 
 

1900. Forgery by False Signature (Pen. Code, § 470(a)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with forgery committed by signing a 
false signature [in violation of Penal Code section 470(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant signed (someone else’s name/ [or] a false name) to 
[a/an]__________ <insert type[s] of document[s] from Pen. Code, § 
470(d)>; 

 
2. The defendant did not have authority to sign that name; 
 
3. The defendant knew that (he/she) did not have that authority; 

 
AND 

 
4. When the defendant signed the document, (he/she) intended to 

defraud. 
 

Someone intends to defraud if he or she intends to deceive another person 
either to cause a loss of (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 
something [else] of value), or to cause damage to, a legal, financial, or 
property right.  
 
[For the purpose of this instruction, a person includes (a governmental 
agency/a corporation/a business/an association/the body politic).] 
 
[It is not necessary that anyone actually be defrauded or actually suffer a 
financial, legal, or property loss as a result of the defendant’s acts.] 
 
[The People allege that the defendant forged the following documents: 
__________ <insert description of each document when multiple items alleged>. 
You may not find the defendant guilty unless all of you agree that the People 
have proved that the defendant forged at least one of these documents and 
you all agree on which document (he/she) forged.] 
 
[If you find the defendant guilty of forgery by false signature, you must then 
decide whether the value of __________ <insert description of document that 
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was object of the fraud>  was more than $950.  If you have a reasonable doubt 
whether the value of __________ <insert description of document that was 
object of the fraud> has a value of more than $950, you must find this 
allegation has not been proved.] 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the prosecution alleges under a single count that the defendant forged multiple 
documents, the court has a sua sponte duty to instruct on unanimity. (See People 
v. Sutherland (1993) 17 Cal.App.4th 602, 619, fn. 6 [21 Cal.Rptr.2d 752].) Give 
the last bracketed paragraph, inserting the items alleged. (See also Bench Notes to 
CALCRIM No. 3500, Unanimity, discussing when instruction on unanimity is and 
is not required.) 
 
Give the bracketed sentence that begins with “For the purpose of this instruction” 
if the evidence shows an intent to defraud an entity or association rather than a 
natural person. (Pen. Code, § 8.) 
 
Give the bracketed sentence that begins with “It is not necessary” if the evidence 
shows that the defendant did not succeed in defrauding anyone. (People v. Morgan 
(1956) 140 Cal.App.2d 796, 801 [296 P.2d 75].) 
 
If the prosecution also alleges that the defendant passed or attempted to pass the 
same document, give CALCRIM No. 1906, Forging and Passing or Attempting to 
Pass: Two Theories in One Count. 
 
If the charged crime involves an instrument listed in Penal Code section 473(b), 
use the bracketed language beginning “If you find the defendant guilty . . .” 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
  

AUTHORITY 
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• ElementsPen. Code, § 470(a). 

• Signature Not Authorized—Element of OffensePeople v. Hidalgo (1933) 
128 Cal.App. 703, 707 [18 P.2d 391]; People v. Maioli (1933) 135 Cal.App. 
205, 207 [26 P.2d 871]. 

• Intent to DefraudPeople v. Pugh (2002) 104 Cal.App.4th 66, 72 [127 
Cal.Rptr.2d 770]; People v. Gaul-Alexander (1995) 32 Cal.App.4th 735, 745 
[38 Cal.Rptr.2d 176]. 

• Intent to Defraud EntityPen. Code, § 8. 

• Unanimity Instruction If Multiple DocumentsPeople v. Sutherland (1993) 17 
Cal.App.4th 602, 619, fn. 6 [21 Cal.Rptr.2d 752]. 

• Required Additional Findings  Pen. Code, § 473(b). 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§ 148, 159–168. 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 165, 168-177 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.02[2][a][i] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.04[1][a], [d][2][a] (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted ForgeryPen. Code, §§ 664, 470. 
 

RELATED ISSUES 
 
Documents Not Specifically Listed in Penal Code Section 470(d) 
A document not specifically listed in Penal Code section 470(d) may still come 
within the scope of the forgery statute if the defendant “forges the . . . handwriting 
of another.” (Pen. Code, § 470(b).) “[A] writing not within those listed may fall 
under the part of section 470 covering a person who ‘counterfeits or forges the . . . 
handwriting of another’ if, on its face, the writing could possibly defraud anyone. 
[Citations.] The false writing must be something which will have the effect of 
defrauding one who acts upon it as genuine.” (People v. Gaul-Alexander (1995) 32 
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Cal.App.4th 735, 741–742 [38 Cal.Rptr.2d 176].) The document must affect an 
identifiable legal, monetary, or property right. (Id. at p. 743; Lewis v. Superior 
Court (1990) 217 Cal.App.3d 379, 398–399 [265 Cal.Rptr. 855] [campaign letter 
with false signature of President Reagan could not be basis of forgery charge].) 
See CALCRIM No. 1902, Forgery of Handwriting or Seal. 
 
Check Fraud 
A defendant who forges the name of another on a check may be charged under 
either Penal Code section 470 or section 476, or both. (People v. Hawkins (1961) 
196 Cal.App.2d 832, 838 [17 Cal.Rptr. 66]; People v. Pearson (1957) 151 
Cal.App.2d 583, 586 [311 P.2d 927].) However, the defendant may not be 
convicted of and sentenced on both charges for the same conduct. (Pen. Code, § 
654; People v. Hawkins, supra, 196 Cal.App.2d at pp. 839–840 [one count ordered 
dismissed]; see also CALCRIM No. 3516, Multiple Counts: Alternative Charges 
for One Event—Dual Conviction Prohibited.) 
 
Credit Card Fraud  
A defendant who forges the name of another on a credit card sales slip may be 
charged under either Penal Code section 470 or section 484f, or both. (People v. 
Cobb (1971) 15 Cal.App.3d 1, 4.) However, the defendant may not be convicted 
and sentenced on both charges for the same conduct. (Pen. Code, § 654; see also 
CALCRIM No. 3516, Multiple Counts: Alternative Charges for One Event—Dual 
Conviction Prohibited.) 
 
Return of Property 
Two cases have held that the defendant may present evidence that he or she 
returned some or all of the property in an effort to demonstrate that he or she did 
not originally intend to defraud. (People v. Katzman (1968) 258 Cal.App.2d 777, 
790 [66 Cal.Rptr. 319], disapproved on other grounds in Rhinehart v. Municipal 
Court (1984) 35 Cal.3d 772, 780 fn. 11 [200 Cal.Rptr. 916, 677 P.2d 1206]; 
People v. Braver (1964) 229 Cal.App.2d 303, 307–308 [40 Cal.Rptr. 142].) 
However, other cases have held, based on the particular facts of the cases, that 
such evidence was not admissible. (People v. Parker (1970) 11 Cal.App.3d 500, 
510 [89 Cal.Rptr. 815] [evidence that the defendant made full restitution following 
arrest not relevant]; People v. Wing (1973) 32 Cal.App.3d 197, 202 [107 Cal.Rptr. 
836] [evidence of restitution not relevant where defendant falsely signed the name 
of another to a check knowing he had no authority to do so].) If such evidence is 
presented, the court may give CALCRIM No. 1862, Return of Property Not a 
Defense to Theft. (People v. Katzman, supra, 258 Cal.App.2d at p. 791.) In 
addition, in People v. Katzman, supra, 258 Cal.App.2d at p. 792, the court held 
that, on request, the defense may be entitled to a pinpoint instruction that evidence 
of restitution may be relevant to determining if the defendant intended to defraud. 
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If the court concludes that such an instruction is appropriate, the court may add the 
following language to the beginning of CALCRIM No. 1862: 

 
If the defendant returned or offered to return [some or all of the] 
property obtained, that conduct may show (he/she) did not intend to 
defraud. If you conclude that the defendant returned or offered to 
return [some or all of the] property, it is up to you to decide the 
meaning and importance of that conduct. 

 
Inducing Mentally Ill Person to Sign Document 
In People v. Looney (2004) 125 Cal.App.4th 242, 248 [22 Cal.Rptr.3d 502], the 
court held that the defendants could not be prosecuted for forgery where the 
evidence showed that the defendants induced a mentally ill person to sign legal 
documents transferring property to them. The court concluded that, because the 
defendants had accurately represented the nature of the documents to the mentally 
ill person and had not altered the documents after he signed, they did not commit 
forgery. (Ibid.) 
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Criminal Writings and Fraud 
 

1957. Obtaining Money, etc., by Representing Self as Holder of 
Access Card (Pen. Code, § 484g(b)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with obtaining something of value by 
fraudulently representing (himself/herself) as the holder of an access card [in 
violation of Penal Code section 484g(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant obtained (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 
something [else] of value) by representing that (he/she) was the 
holder of an access card; 

 
2. The access card had not, in fact, been issued; 
 
3. The defendant obtained (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 

something [else] of value) without the consent of the cardholder; 
 
AND 

 
4. When the defendant obtained (money[,]/ [or] goods[,]/ [or] 

services[,]/ [or] something [else] of value), (he/she) intended to 
defraud. 
 

An access card is a card, plate, code, account number, or other means of 
account access that can be used, alone or with another access card, to obtain 
(money[,]/ [or] goods[,]/ [or] services[,]/ [or] anything of value), or that can be 
used to begin a transfer of funds[, other than a transfer originated solely by a 
paper document]. 
 
[(A/An) __________ <insert description, e.g., ATM card, credit card> is an 
access card.]  
 
A cardholder is someone who has been issued an access card [or who has 
agreed with a card issuer to pay debts arising from the issuance of an access 
card to someone else]. 
 
A card issuer is a company [or person] [or the agent of a company or person] 
that issues an access card to a cardholder. 
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Someone intends to defraud if he or she intends to deceive another person 
either to cause a loss of (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 
something [else] of value), or to cause damage to, a legal, financial, or 
property right. 
 
[For the purpose of this instruction, a person includes (a governmental 
agency/a corporation/a business/an association/the body politic).] 
 
[It is not necessary that anyone actually be defrauded or actually suffer a 
financial, legal, or property loss as a result of the defendant’s acts.] 
 
[If you find the defendant guilty of obtaining money by access card, you must 
then decide whether the value of the (money[,]/ [or] goods[,]/ [or] services[,]/ 
[or] something [else] of value) obtained in any 6-month period was more than 
$950.  If you have a reasonable doubt whether the value of the (money[,]/ [or] 
goods[,]/ [or] services[,]/ [or] something [else] of value) was more than $950, 
you must find this allegation has not been proved.] 
 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
In the definition of “access card,” the court may give the bracketed portion that 
begins with “other than a transfer” at its discretion. This statement is included in 
the statutory definition of access card. (Pen. Code, § 484d(2).) However, the 
committee believes it would rarely be relevant. 
 
The court may also give the bracketed sentence stating “(A/An) __________ is an 
access card” if the parties agree on that point. 
 
Give the bracketed sentence that begins with “For the purpose of this instruction” 
if the evidence shows an intent to defraud an entity or association rather than a 
natural person. (Pen. Code, § 8.) 
 
Give the bracketed sentence that begins with “It is not necessary” if the evidence 
shows that the defendant did not succeed in defrauding anyone. (People v. Morgan 
(1956) 140 Cal.App.2d 796, 801 [296 P.2d 75].) 
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When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 

 
AUTHORITY 

 
• ElementsPen. Code, § 484g(b). 

• DefinitionsPen. Code, § 484d. 

• Intent to DefraudPeople v. Pugh (2002) 104 Cal.App.4th 66, 72 [127 
Cal.Rptr.2d 770]; People v. Gaul-Alexander (1995) 32 Cal.App.4th 735, 745 
[38 Cal.Rptr.2d 176]. 

• Intent to Defraud EntityPen. Code, § 8. 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property § 2182 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes 
Against Property, § 193. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[2][c] (Matthew Bender). 
 

COMMENTARY 
 
The committee has written this instruction based on the language of the statute, 
Penal Code section 484g(b). However, the committee notes that the requirements 
of the statute appear to be internally inconsistent. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Use of Access CardPen. Code, §§ 664, 484g. 
 

RELATED ISSUES 
 
See the Related Issues sections in CALCRIM No. 1900, Forgery by False 
Signature, and CALCRIM No. 1950, Sale or Transfer of Access Card or Account 
Number. 
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1958–1969. Reserved for Future Use 
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Criminal Writings and Fraud 
 

1970. Making, Using, etc., Check Knowing Funds Insufficient (Pen. 
Code, § 476a) 

__________________________________________________________________ 

The defendant is charged [in Count __] with (making[,]/ [or] drawing[,]/ [or] 
delivering[,]/ [or] using[,]/ [or] attempting to use) (a/an) (check[,]/ [or] 
draft[,]/ [or] order) knowing that there were insufficient funds for payment of 
the (check[,]/ [or] draft[,]/ [or] order) [in violation of Penal Code section 
476a]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant willfully (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] 
used[,]/ [or] attempted to use) (a/an) (check[,]/ [or] draft[,]/ [or] 
order) on a (bank or depositary[,]/ [or] person[,]/ [or] firm[,]/ [or] 
corporation) for the payment of money; 

 
2. The defendant acted (for (himself/herself)[,]/ [or] as an agent or 

representative of someone else[,]/ [or] as an officer of a 
corporation); 

 
3. When the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] 

used[,]/ [or] attempted to use) the (check[,]/ [or] draft[,]/ [or] order), 
there (were/was) insufficient (funds in/ [or] credit with) the (bank or 
depositary[,]/ [or] person[,]/ [or] firm[,]/ [or] corporation) to cover 
full payment of the (check[,]/ [or] draft[,]/ [or] order) and all other 
outstanding (checks[,]/ [or] drafts[,]/ [or] orders) on that account; 

 
4. The defendant knew that there (were/was) insufficient (funds/ [or] 

credit) available in that account; 
 
AND 

 
5. When the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] 

used[,]/ [or] attempted to use) the (check[,]/ [or] draft[,]/ [or] order), 
(he/she) intended to defraud. 

 
(A/An) (check[,]/ [or] draft[,]/ [or] order) is a written document directing a 
(bank or depositary[,]/ [or] person[,]/ [or] firm[,]/ [or] corporation) to pay the 
indicated amount to a person named as payee or to someone designated by 
that person. 
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A person makes or draws (a/an) (check[,]/ [or] draft[,]/ [or] order) when he or 
she writes it [or causes it to be written] and signs it to authorize payment. 
 
[Credit, as used here, is an arrangement or understanding with a (bank or 
depositary[,]/ [or] person[,]/ [or] firm[,]/ [or] corporation) for payment of 
money authorized by (check[,]/ [or] draft[,]/ [or] order).] 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone intends to defraud if he or she intends to deceive another person 
either to cause a loss of (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 
something [else] of value), or to cause damage to, a legal, financial, or 
property right. 
 
[For the purpose of this instruction, a person includes (a governmental 
agency/a corporation/a business/an association/the body politic).] 
 
[It is not necessary that anyone actually be defrauded or actually suffer a 
financial, legal, or property loss as a result of the defendant’s acts.] 
 
[A person (uses/ [or] attempts to use) (a/an) (check[,]/ [or] draft[,]/ [or] order) 
if he or she represents to someone that the instrument is genuine. The 
representation may be made by words or conduct and may be either direct or 
indirect.] 
 
[The People allege that the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ 
[or] used[,]/ [or] attempted to use) the following items: __________ <insert 
description of each instrument when multiple items alleged>. You may not find 
the defendant guilty unless you all agree that the People have proved that the 
defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ [or] attempted 
to use) at least one of these items and you all agree on which item (he/she) 
(made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ [or] attempted to use).] 
 
[If you find the defendant guilty of (making[,]/ [or] drawing[,]/ [or] 
delivering[,]/ [or] using[,]/ [or] attempting to use) (a/an) (check[,]/ [or] 
draft[,]/ [or] order) knowing that there were insufficient funds for payment of 
the (check[,]/ [or] draft[,]/ [or] order) you must also determine whether the 
defendant was previously convicted of ____________ <insert at least three theft 
crimes specified in Penal Code section 476a(b)>.] 
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<Defense: Reasonable Expectation of Payment> 
[Even if the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ 
[or] attempted to use) (a/an) (check[,]/ draft[,]/ [or] order) knowing that there 
were insufficient funds for payment of the (check[,]/ draft[,]/ [or] order), the 
defendant did not intend to defraud if, at the time (he/she) acted, (he/she) 
reasonably and actually believed that the (check[,]/ draft[,]/ [or] order) would 
be paid by the (bank or depositary[,]/ [or] person[,]/ [or] firm[,]/ [or] 
corporation) when presented for payment. 
 
The People have the burden of proving beyond a reasonable doubt that the 
defendant intended to defraud. If the People have not met this burden, you 
must find the defendant not guilty of this crime.] 
 
<Defense: Defendant Informed Payee About Insufficient Funds> 
[If, when the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ 
[or] attempted to use) the (check[,]/ draft[,]/ [or] order), (he/she) told the 
person designated to receive payment on the (check[,]/ draft[,]/ [or] order) 
that there were insufficient funds to allow the (check[,]/ draft[,]/ [or] order) to 
be paid, then the defendant is not guilty of this crime. 
 
The People have the burden of proving beyond a reasonable doubt that when 
the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ [or] 
attempted to use) the (check[,]/ draft[,]/ [or] order), (he/she) did not tell the 
person designated to receive payment that there were insufficient funds to 
allow the (check[,]/ draft[,]/ [or] order) to be paid. If the People have not met 
this burden, you must find the defendant not guilty of this crime.] 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the prosecution alleges under a single count that the defendant made or used 
multiple checks, the court has a sua sponte duty to instruct on unanimity. (See 
People v. Sutherland (1993) 17 Cal.App.4th 602, 619, fn. 6 [21 Cal.Rptr.2d 752].) 
Give the bracketed paragraph that begins with “The People allege that the 
defendant,” inserting the items alleged. (See also Bench Notes to CALCRIM No. 
3500, Unanimity, discussing when instruction on unanimity is and is not required.) 
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People v. Pugh (2002) 104 Cal.App.4th 66, 72 [127 Cal.Rptr.2d 770], defines the 
term “utter” as to “use” or “attempt to use” an instrument. The committee has 
omitted the unfamiliar term “utter” in favor of the more familiar terms “use” and 
“attempt to use.” 
 
If the prosecution alleges that the defendant made or attempted to use, etc., more 
than $200 950 in checks, give CALCRIM No. 1971, Making, Using, etc., Check 
Knowing Funds Insufficient: Total Value of Checks. If the prosecution alleges that 
the defendant has a prior forgery-related conviction, give CALCRIM No. 3100, 
Prior Conviction: Nonbifurcated Trial. 
 
Give the bracketed sentence that begins with “For the purpose of this instruction” 
if the evidence shows an intent to defraud an entity or association rather than a 
natural person. (Pen. Code, § 8.) 
 
Give the bracketed sentence that begins with “It is not necessary” if the evidence 
shows that the defendant did not succeed in defrauding anyone. (People v. Morgan 
(1956) 140 Cal.App.2d 796, 801 [296 P.2d 75].) 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
Defenses—Instructional Duty 
If there is sufficient evidence to raise a reasonable doubt that the defendant 
expected the check to be paid, the court has a sua sponte duty to give the 
bracketed option headed “Defense: Reasonable Expectation of Payment.” (People 
v. Pugh (2002) 104 Cal.App.4th 66, 73 [127 Cal.Rptr.2d 770].) 
 
If there is sufficient evidence to raise a reasonable doubt that the defendant 
informed the payee that there were insufficient funds to cash the check, the court 
has a sua sponte duty to give the bracketed option headed “Defense: Defendant 
Informed Payee About Insufficient Funds.” (People v. Poyet (1972) 6 Cal.3d 530, 
535–537 [99 Cal.Rptr. 758, 492 P.2d 1150]; People v. Pugh, supra, 104 
Cal.App.4th at p. 73.) 
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AUTHORITY 
 
• ElementsPen. Code, § 476a. 

• Intent to DefraudPeople v. Pugh (2002) 104 Cal.App.4th 66, 72 [127 
Cal.Rptr.2d 770]; People v. Gaul-Alexander (1995) 32 Cal.App.4th 735, 745 
[38 Cal.Rptr.2d 176]. 

• Intent to Defraud EntityPen. Code, § 8. 

• Use or Attempt to UsePeople v. Pugh (2002) 104 Cal.App.4th 66, 73 [127 
Cal.Rptr.2d 770]; People v. Jackson (1979) 92 Cal.App.3d 556, 561 [155 
Cal.Rptr. 89], overruled on other grounds in People v. Anderson (1987) 43 
Cal.3d 1104, 1122 [240 Cal.Rptr. 585, 742 P.2d 1306]. 

• Informed Payee About Insufficient FundsPeople v. Poyet (1972) 6 Cal.3d 
530, 535–537 [99 Cal.Rptr. 758, 492 P.2d 1150]; People v. Pugh (2002) 104 
Cal.App.4th 66, 73 [127 Cal.Rptr.2d 770]. 

• Reasonable Expectation of PaymentPeople v. Pugh (2002) 104 Cal.App.4th 
66, 73 [127 Cal.Rptr.2d 770]. 

• Unanimity Instruction If Multiple DocumentsPeople v. Sutherland (1993) 17 
Cal.App.4th 602, 619, fn. 6 [21 Cal.Rptr.2d 752]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 180-1872 Witkin & Epstein, California Criminal Law (3d ed. 2000) 
Crimes Against Property, §§ 140–147. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.02[2][a][i] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[1], [3] (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
This offense is a misdemeanor if the total amount of the checks does not exceed 
$200 950, unless the defendant has been previously convicted of three a specified 
theft offenses. (Pen. Code, § 476a(b).) If the defendant is charged with a felony, 
then the misdemeanor offense is a lesser included offense. The court must provide 
the jury with a verdict form on which the jury will indicate if the total amount of 
the checks exceeds $200  950 or if the prior convictions haves or hasve not been 
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proved. If the jury finds that the amount did not exceed $200 950 or the prior 
convictions was were not proved, then the offense should be set at a misdemeanor. 
 

RELATED ISSUES 
 
Multiple Checks Totaling Over $200 950—Number of Counts 
Under Penal Code section 476a(b), the offense is a felony-misdemeanor if the total 
amount of the checks made or issued exceeds $200 950. In general, the 
prosecution may charge a separate count for each check. However, if the 
individual checks do not meet the statutory amount and the offense is charged as a 
felony based only on the aggregate value, the prosecution can only charge a single 
felony count covering all of the checks that total more than $200 950. (In re 
Watkins (1966) 64 Cal.2d 866, 868–869 [51 Cal.Rptr. 917, 415 P.2d 805].) If, on 
the other hand, the defendant is charged with felony offenses based on a prior 
forgery-related conviction, the prosecution may charge each check as a separate 
felony count. (People v. Pettit (1964) 230 Cal.App.2d 397, 398 [41 Cal.Rptr. 42].) 
 
Grand Theft 
A defendant who uses a check with insufficient funds to obtain property 
may be charged under either Penal Code section 476a or section 487, or 
both. (People v. Martin (1962) 208 Cal.App.2d 867, 876–878 [25 Cal.Rptr. 
610].) However, the defendant may not be sentenced on both charges for 
the same conduct. (Ibid.; Pen. Code, § 654.) 
 
Return of Property 
Two cases have held that the defendant may present evidence that he or she 
returned some or all of the property in an effort to demonstrate that he or she did 
not originally intend to defraud. (People v. Katzman (1968) 258 Cal.App.2d 777, 
790 [66 Cal.Rptr. 319], disapproved on other grounds in Rhinehart v. Municipal 
Court (1984) 35 Cal.3d 772, 780, fn. 11 [200 Cal.Rptr.916, 677 P.2d 1206]; 
People v. Braver (1964) 229 Cal.App.2d 303, 307–308 [40 Cal.Rptr. 142].) 
However, other cases have held that, based on the facts of the particular cases, 
such evidence was not admissible. (People v. Parker (1970) 11 Cal.App.3d 500, 
510 [89 Cal.Rptr. 815] [evidence of defendant’s offer to repay following arrest not 
relevant]; People v. Wing (1973) 32 Cal.App.3d 197, 202 [107 Cal.Rptr. 836] 
[evidence of restitution not relevant where defendant falsely signed the name of 
another to a check knowing he had no authority to do so].) If such evidence is 
presented, the court may give CALCRIM No. 1862, Return of Property Not a 
Defense to Theft. (People v. Katzman, supra, 258 Cal.App.2d at p. 791.) In 
addition, in People v. Katzman, supra, 258 Cal.App.2d at p. 792, the court held 
that, on request, the defense may be entitled to a pinpoint instruction that evidence 
of restitution may be relevant to determining if the defendant intended to defraud. 
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If the court concludes that such an instruction is appropriate, the court may add the 
following to the beginning of CALCRIM No. 1862: 

 
If the defendant returned or offered to return [some or all of] the 
property obtained, that conduct may show (he/she) did not intend to 
defraud. If you conclude that the defendant returned or offered to 
return [some or all of] the property, it is up to you to decide the 
meaning and importance of that conduct. 
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Criminal Writings and Fraud 
 

1971. Making, Using, etc., Check Knowing Funds Insufficient: Total 
Value of Checks (Pen. Code, § 476a(b)) 

__________________________________________________________________ 

If you find the defendant guilty of (making[,]/ [or] drawing[,]/ [or] 
delivering[,]/ [or] using[,]/ [or] attempting to use) (a/an) (check[,]/ draft[,]/ 
[or] order) knowing that there were insufficient funds to cover it, you must 
then decide whether the People have proved either of the following: 
 

1. That at least one (check[,]/ draft[,]/ [or] order) that the defendant 
(made[,]/ [or] drew[,]/ [or] delivered[,]/ [or] used[,]/ [or] attempted to 
use) knowing that there were insufficient funds to cover it was for more 
than $200 950; 

 
OR 
 
2. That the total value of the (checks[,]/ [or] drafts[,]/ [or] orders) charged 

in Count __ that the defendant (made[,]/ [or] drew[,]/ [or] delivered[,]/ 
[or] used[,]/ [or] attempted to use) knowing that there were insufficient 
funds to cover them was more than $200 950.  

 
The People have the burden of proving this allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that this 
allegation has not been proved. 
__________________________________________________________________ 

New January 2006[insert date of council approval] 

BENCH NOTES 
 

Instructional Duty 
If the defendant is charged with a felony based on the value of the checks, the 
court has a sua sponte duty to instruct on this sentencing factor.  
 
This instruction must be given with the appropriate instruction on the other 
elements of the offense, CALCRIM No. 1970, Making, Using, etc., Check 
Knowing Funds Insufficient. 
 
The court must provide the jury with a verdict form on which the jury will indicate 
if whether the prosecution has or has not been proved that the value of the checks 
exceeds $200 950.  See Penal Code section 476a(b). 
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AUTHORITY 
 
• ElementsPen. Code, § 476a(b). 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property § 1802 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes 
Against Property, § 140. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.04[3] (Matthew Bender). 
 
 

RELATED ISSUES 
 
Multiple Checks Totaling Over $200 950—Number of Counts 
Under Penal Code section 476a(b), the offense is a felony-misdemeanor if the total 
amount of the checks made or issued exceeds $200 950. In general, the 
prosecution may charge a separate count for each check. However, if the 
individual checks do not meet the statutory amount and the offense is charged as a 
felony based only on the aggregate value, the prosecution can only charge a single 
felony count covering all of the checks that total more than $200950. (In re 
Watkins (1966) 64 Cal.2d 866, 868–869 [51 Cal.Rptr. 917, 415 P.2d 805].) If, on 
the other hand, the defendant is charged with felony offenses based on a prior 
forgery-related conviction, the prosecution may charge each separate check as a 
separate felony count. (People v. Pettit (1964) 230 Cal.App.2d 397, 398 [41 
Cal.Rptr. 42].) 
 
1972–1999. Reserved for Future Use 
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Controlled Substances 
 

2304. Simple Possession of Controlled Substance (Health & Saf. 
Code, §§ 11350, 11377) 

__________________________________________________________________ 

The defendant is charged [in Count __] with possessing __________ <insert 
type of controlled substance>, a controlled substance [in violation of 
__________ <insert appropriate code section[s]>]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant [unlawfully] possessed a controlled substance; 
 
2. The defendant knew of its presence; 

 
3.  The defendant knew of the substance’s nature or character as a 

controlled substance;  
 
<If the controlled substance is not listed in the schedules set forth in 
sections 11054 through 11058 of the Health and Safety Code, give 
paragraph 4B and the definition of analog substance below instead of 
paragraph 4A.> 
 
4A.  The controlled substance was __________ <insert type of controlled 

substance>; 
 
4B.  The controlled substance was an analog of __________ <insert type 

of controlled substance>; 
 
AND 
 
5.  The controlled substance was in a usable amount. 
 

[In order to prove that the defendant is guilty of this crime, the People must 
prove that __________<insert name of analog drug> is an analog of 
__________ <insert type of controlled substance>.  An analog of a controlled 
substance:   
 
 1.  Has a chemical structure substantially similar to the structure of a   
      controlled substance; 
 

OR 
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            2.  Has, is represented as having, or is intended to have a stimulant, 

depressant, or hallucinogenic effect on the central nervous system 
substantially similar to or greater than the effect of a controlled 
substance.] 

 
A usable amount is a quantity that is enough to be used by someone as a 
controlled substance. Useless traces [or debris] are not usable amounts. On 
the other hand, a usable amount does not have to be enough, in either amount 
or strength, to affect the user.  
 
[The People do not need to prove that the defendant knew which specific 
controlled substance (he/she) possessed.] 
 
[Two or more people may possess something at the same time.] 

  
[A person does not have to actually hold or touch something, to possess it. It is 
enough if the person has (control over it/ [or] the right to control it), either 
personally or through another person.] 
 
[Agreeing to buy a controlled substance does not, by itself, mean that a 
person has control over that substance.]  
 
<Defense: Prescription> 
[The defendant is not guilty of possessing __________ <insert type of 
controlled substance> if (he/she) had a valid, written prescription for that 
substance from a physician, dentist, podiatrist, [naturopathic doctor], or 
veterinarian licensed to practice in California. The People have the burden of 
proving beyond a reasonable doubt that the defendant did not have a valid 
prescription. If the People have not met this burden, you must find the 
defendant not guilty of possessing a controlled substance.] 
__________________________________________________________________ 
New January 2006; Revised August 2006, October 2010, February 2014[insert 
date of council approval] 
  

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
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pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
Defenses—Instructional Duty 
The prescription defense is codified in Health and Safety Code sections 11350 and 
11377. It is not available as a defense to possession of all controlled substances. 
The defendant need only raise a reasonable doubt about whether his or her 
possession of the drug was lawful because of a valid prescription. (See People v. 
Mower (2002) 28 Cal.4th 457, 479 [122 Cal.Rptr.2d 326, 49 P.3d 1067].) If there 
is sufficient evidence, the court has a sua sponte duty to give the bracketed 
paragraph on the defense. 
 
A recent amendment to section 11150 includes a naturopathic doctor in the 
category of those who may furnish or order certain controlled substances, so that 
bracketed option should be included in this instruction if substantial evidence 
supports it. 
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, §§ 11350, 11377; People v. Palaschak (1995) 

9 Cal.4th 1236, 1242 [40 Cal.Rptr.2d 722, 893 P.2d 717]. 

• Constructive vs. Actual PossessionPeople v. Barnes (1997) 57 Cal.App.4th 
552, 556 [67 Cal.Rptr.2d 162]. 

• KnowledgePeople v. Horn (1960) 187 Cal.App.2d 68, 74–75 [9 Cal.Rptr. 
578]. 

• Usable AmountPeople v. Rubacalba (1993) 6 Cal.4th 62, 65–67 [23 
Cal.Rptr.2d 628, 859 P.2d 708]; People v. Piper (1971) 19 Cal.App.3d 248, 
250 [96 Cal.Rptr. 643]. 

• PrescriptionHealth & Saf. Code, §§ 11027, 11164, 11164.5.  

• Persons Authorized to Write PrescriptionsHealth & Saf. Code, § 11150.  

• Definition of Analog Controlled SubstancePeople v. Davis (2013) 57 
Cal.4th 353, 357, fn. 2 [159 Cal.Rptr.3d 405, 303 P.3d 1179]. 

• No Finding Necessary for “Expressly Listed” Controlled SubstancePeople v. 
Davis, supra, 57 Cal.4th at p. 362, fn. 5. 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§ 97-1142 Witkin & Epstein, California Criminal Law 
(3d ed. 2000) Crimes Against Public Peace and Welfare, §§ 77–93. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a]–[d], [2][b] (Matthew Bender).  
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Controlled Substances 
 

2377. Simple Possession of Concentrated Cannabis (Health & Saf. 
Code, § 11357(a)) 

__________________________________________________________________ 

The defendant is charged [in Count ___] with [unlawfully] possessing 
concentrated cannabis, a controlled substance [in violation of Health and 
Safety Code section 11357(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] possessed concentrated cannabis; 
 
2. The defendant knew of its presence; 
 
3. The defendant knew of the substance’s nature or character as 

concentrated cannabis; 
 
AND 
 
4. The concentrated cannabis was in a usable amount. 

 
A usable amount is a quantity that is enough to be used by someone as a 
controlled substance. Useless traces [or debris] are not usable amounts. On 
the other hand, a usable amount does not have to be enough, in either amount 
or strength, to affect the user.  
 
Concentrated cannabis means the separated resin, whether crude or purified, 
from the cannabis plant.  
 
[Two or more people may possess something at the same time.] 

  
[A person does not have to actually hold or touch something to possess it. It is 
enough if the person has (control over it/ [or] the right to control it), either 
personally or through another person.] 
 
[Agreeing to buy concentrated cannabis does not, by itself, mean that a 
person has control over that substance.] 
 
__________________________________________________________________ 
New January 2006; Revised June 2007, February 2015[insert date of council 
approval] 
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BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
Defenses—Instructional Duty 
If a medical marijuana defense applies under the Compassionate Use Act or the 
Medical Marijuana Program Act (See Health & Saf. Code, §§ 11362.5, 
11362.775.), the burden is on the defendant to produce sufficient evidence to raise 
a reasonable doubt that the conduct was lawful. (People v. Mower (2002) 28 
Cal.4th 457, 470 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Jackson (2012) 
210 Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375].) If the defendant introduces 
substantial evidence, sufficient to raise a reasonable doubt that the conduct may 
have been lawful, the court has a sua sponte duty to give the relevant defense 
instruction:  CALCRIM No. 3412, Compassionate Use Defense, or CALCRIM 
No. 3413, Collective or Cooperative Cultivation Defense. 
 
“Concentrated cannabis or hashish is included within the meaning of ‘marijuana’ 
as the term is used in the Compassionate Use Act of 1996.” (86 Ops.Cal.Atty.Gen. 
180, 194 (2003).)  
 
If the medical marijuana instructions are given, then, in element 1, also give the 
bracketed word “unlawfully.”  
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11357(a); People v. Palaschak (1995) 9 

Cal.4th 1236, 1242 [40 Cal.Rptr.2d 722, 893 P.2d 717]. 

• “Concentrated Cannabis” DefinedHealth & Saf. Code, § 11006.5. 

• KnowledgePeople v. Romero (1997) 55 Cal.App.4th 147, 151–153, 157, fn. 
3 [64 Cal.Rptr.2d 16]; People v. Winston (1956) 46 Cal.2d 151, 158 [293 P.2d 
40]. 
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• Constructive vs. Actual PossessionPeople v. Barnes (1997) 57 Cal.App.4th 
552, 556 [67 Cal.Rptr.2d 162]. 

• Usable AmountPeople v. Rubacalba (1993) 6 Cal.4th 62, 65–67 [23 
Cal.Rptr.2d 628, 859 P.2d 708]; People v. Piper (1971) 19 Cal.App.3d 248, 
250 [96 Cal.Rptr. 643]. 

• Medical MarijuanaHealth & Saf. Code, § 11362.5. 

• Burden of Proof for Defense of Medical UsePeople v. Mower (2002) 28 
Cal.4th 457, 460 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Frazier 
(2005) 128 Cal.App.4th 807, 820–821 [27 Cal.Rptr.3d 336]. 

• Amount Must Be Reasonably Related to Patient’s Medical NeedsPeople v. 
Trippet (1997) 56 Cal.App.4th 1532, 1550–1551 [66 Cal.Rptr.2d 559].  

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061].  

• Defendant’s Burden of Proof on Compassionate Use DefensePeople v. 
Mentch (2008) 45 Cal.4th 274, 292-294 [85 Cal.Rptr.3d 480, 195 P.3d 1061] 
(conc.opn. of Chin, J.).Medical Marijuana Program Act DefensePeople v. 
Jackson (2012) 210 Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§ 85-113, 136-151 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, §§ 76-77. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a]–[d], [3][a], [a.1] (Matthew 
Bender). 
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Posttrial Introductory 
 

219. Reasonable Doubt in Civil Commitment Proceedings 
__________________________________________________________________ 

 
The fact that a petition to (declare respondent a sexually violent 
predator/declare respondent a mentally disordered offender/extend 
respondent’s commitment) has been filed is not evidence that the petition is 
true.  You must not be biased against the respondent just because the petition 
has been filed and this matter has been brought to trial. The Petitioner is 
required to prove the allegations of the petition are true beyond a reasonable 
doubt. 
 
Proof beyond a reasonable doubt is proof that leaves you with an abiding 
conviction that the allegations of the petition are true. The evidence need not 
eliminate all possible doubt because everything in life is open to some possible 
or imaginary doubt.  
 
In deciding whether the Petitioner has proved the allegations of the petition 
are true beyond a reasonable doubt, you must impartially compare and 
consider all the evidence that was received throughout the entire trial. Unless 
the evidence proves the Respondent ____________________<insert what must 
be proved in this proceeding, e.g., “is a sexually violent predator”> beyond a 
reasonable doubt, you must find the petition is not true. 
__________________________________________________________________ 
New August 2009[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct jurors on the reasonable doubt standard 
in civil commitment proceedings relating to sexually violent predators (Welf. & 
Inst. Code, §§ 6604, 6605) and mentally disordered offenders (Pen. Code, §§ 
2966, 2972) as well as extended commitment proceedings for persons found not 
guilty by reason of insanity (Pen. Code, § 1026.5(b)) and juveniles committed to 
the Division of Juvenile Facilities (Welf. & Inst. Code, §§ 1800 et seq.). in the 
reasonable doubt standard, but not in the presumption of innocence.  People v. 
Beeson (2002) 99 Cal.App.4th 1393, 1401 [122 Cal.Rptr.2d 384]. That duty 
extends to not guilty by reason of insanity extended commitment (Pen. Code, § 
1026.5(b)) and juvenile delinquency extended commitment (Welf. & Inst. Code, 
§§ 1800 et seq.) proceedings as well 
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In People v. Beeson (2002) 99 Cal.App.4th 1393, 1411 [122 Cal.Rptr.2d 384], the 
Court concluded that neither the federal nor the state Constitution compelled an 
instruction on a presumption that the allegations of a mentally disordered offender 
(MDO) extension petition are not true. However, no court has addressed whether 
the respondents in extended insanity commitment and extended juvenile 
commitment proceedings are entitled to an instruction on the presumption. (Pen. 
Code, § 1026.5(b)(7); Welf. & Inst. Code, § 1801.5; see also Hudec v. Superior 
Court (2015) 60 Cal.4th 815, 826 [339 P.3d 998, 1004] ["section 1026.5(b)(7) 
provides respondents in commitment extension hearings the rights constitutionally 
enjoyed by criminal defendants”] and In re Luis C. (2004) 116 Cal.App.4th 1397, 
1402-1403 [11 Cal.Rptr.3d 429] [same for Welfare and Institutions Code section 
1801.5 juvenile proceedings].)  

AUTHORITY 
 
Instructional Requirements People v. Beeson (2002) 99 Cal.App.4th 1393, 1401 
[122 Cal.Rptr.2d 384]; Pen. Code, § 1026.5(b)(7); Welf. & Inst. Code, § 1801.5].  
 
Related Instructions 
CALCRIM No. 220, Reasonable Doubt. 
CALCRIM No. 3453, Extension of Commitment. 
CALCRIM No. 3454, Commitment as Sexually Violent Predator. 
CALCRIM No. 3454A, Hearing to Determine Current Status Under Sexually 
Violent Predator Act. 
CALCRIM No. 3456, Initial Commitment of Mentally Disordered Offender As 
Condition of Parole. 
CALCRIM No. 3457, Extension of Commitment as Mentally Disordered Offender. 
CALCRIM No. 3458, Extension of Commitment to Division of Juvenile Facilities. 
 
Secondary Sources 

 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment § 774 
3 Witkin & Epstein, California Criminal Law (3d ed. 2008 supp.) Punishment, § 
640A. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 104, 
Parole, § 104.06 (Matthew Bender). 
 
 
 
 

60



Posttrial Introductory 
 

221. Reasonable Doubt: Bifurcated Trial  
__________________________________________________________________ 

The People are required to prove the allegations beyond a reasonable doubt. 
 
Proof beyond a reasonable doubt is proof that leaves you with an abiding 
conviction that the allegation is true. The evidence does not need to eliminate 
all possible doubt because everything in life is open to some possible or 
imaginary doubt.  
 
In deciding whether the People have proved (an/the) allegation beyond a 
reasonable doubt, you must impartially compare and consider all the 
evidence that was received during this [phase of the] trial. Unless the evidence 
proves (an/the) allegation beyond a reasonable doubt, you must find that the 
allegation has not been proved [and disregard it completely]. 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct on reasonable doubt in any proceeding 
in which that standard of proof applies.  
 
This instruction is provided for the court to use only in bifurcated trials or special 
proceedings where the court is required to instruct on reasonable doubt but neither 
CALCRIM No. 219, Reasonable Doubt in Civil Commitment Proceedings, nor 
CALCRIM No. 220, Reasonable Doubt, would apply. Do not use this instruction 
in place of CALCRIM No. 220 in a trial on the substantive crimes charged. 
 
Use this instruction only if:  (1) the court has granted a bifurcated trial on a prior 
conviction or a sentencing factor (see CALCRIM No. 3101, Prior Conviction: 
Bifurcated Trial and CALCRIM No. 3251, Enhancement, Sentencing Factor, or 
Specific Factual Issue: Template—Bifurcated Trial); or (2) in the penalty phase of 
a capital trial when the court is instructing on other violent criminal activity or 
prior felony convictions offered as aggravation (see CALCRIM No. 764, Death 
Penalty: Evidence of Other Violent Crimes and CALCRIM No. 765, Death 
Penalty: Conviction for Other Felony Crimes). 
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In the first sentence, the court, at its discretion, may wish to insert a description of 
the specific allegations that the People must prove. 
 
In the final paragraph, give the bracketed phrase “and disregard it completely” 
when using this instruction in the penalty phase of a capital trial. 
 

AUTHORITY 
 
• Instructional RequirementsPen. Code, §§ 1096, 1096a; People v. Freeman 

(1994) 8 Cal.4th 450, 503–504 [34 Cal.Rptr.2d 558, 882 P.2d 249]; People v. 
Beeson (2002) 99 Cal.App.4th 1393, 1409 [122 Cal.Rptr.2d 384] [regarding 
lack of need to instruct on presumption of innocence for mentally disordered 
offenders in non-criminal proceedings]. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012), Defenses, § 2. 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 83, 
Evidence, § 83.03[1], Ch. 85, Submission to Jury and Verdict, § 85.02[1A][a], 
[2][a][i] (Matthew Bender). 
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Defenses and Insanity 
 

3453. Extension of Commitment (Pen. Code, § 1026.5(b)(1)) 
             

__________ <insert name of respondent> has been committed to a mental 
health facility. You must decide whether (he/she) currently poses a 
substantial danger of physical harm to others as a result of a mental disease, 
defect, or disorder. That is the only purpose of this proceeding. You are not 
being asked to decide __________ <insert name of respondent>’s mental 
condition at any other time or whether (he/she) is guilty of any crime. 
 
To prove that __________ <insert name of respondent> currently poses a 
substantial danger of physical harm to others as a result of a mental disease, 
defect, or disorder, the People must prove beyond a reasonable doubt that: 
 

1. (He/She) suffers from a mental disease, defect, or disorder; 
 

AND 
 

2. As a result of (his/her) mental disease, defect, or disorder, (he/she) 
now:  

 
a.  Poses a substantial danger of physical harm to others; 

 
AND 
 

b.  Has serious difficulty in controlling (his/her) dangerous 
behavior. 

 
[Control of a mental condition through medication is a defense to a petition to 
extend commitment. To establish this defense, __________ <insert name of 
respondent> must prove by a preponderance of the evidence that: 
 

1. (He/She) no longer poses a substantial danger of physical harm to 
others because (he/she) is now taking medicine that controls 
(his/her) mental condition; 

 
AND 
 
2. (He/She) will continue to take that medicine in an unsupervised 

environment. 
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Proof by a preponderance of the evidence is a different burden of proof from 
proof beyond a reasonable doubt. A fact is proved by a preponderance of the 
evidence if you conclude that it is more likely than not that the fact is true.]
             
New January 2006; Revised June 2007, December 2008[insert date of council 
approval] 
      

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on the standard for extending 
commitment, including the constitutional requirement that the person be found to 
have a disorder that seriously impairs the ability to control his or her dangerous 
behavior. (People v. Sudar (2007) 158 Cal.App.4th 655, 663 [70 Cal.Rptr.3d 
190].). 
 
Give CALCRIM No. 22119, Reasonable Doubt: Bifurcated Trial in Civil 
Commitment Proceedings, and CALCRIM No. 3550, Pre-Deliberation 
Instructions, as well as any other relevant post-trial instructions, such as 
CALCRIM No. 222, Evidence, or CALCRIM No. 226, Witnesses. 
 
The constitutional requirement for an involuntary civil commitment is that the 
person be found to have a disorder that seriously impairs the ability to control his 
or her dangerous behavior.  (Kansas v. Crane (2002) 534 U.S. 407, 412–413 [122 
S.Ct. 867, 151 L.Ed.2d 856]; In re Howard N. (2005) 35 Cal.4th 117, 128 [24 
Cal.Rptr.3d 866, 106 P.3d 305].)  This requirement applies to an extension of a 
commitment after a finding of not guilty by reason of insanity.  (People v. Zapisek 
(2007) 147 Cal.App.4th 1151, 1159–1165 [54 Cal.Rptr.3d 873]; People v. Bowers  
(2006) 145 Cal.App.4th 870, 878 [52 Cal.Rptr.3d 74]; People v. Galindo (2006) 
142 Cal.App.4th 531 [48 Cal.Rptr.3d 241].) 
 
 

AUTHORITY 
 
• Instructional RequirementsPen. Code, § 1026.5(b)(1). 

• Unanimous Verdict, Burden of Proof Conservatorship of Roulet (1979) 23 
Cal.3d 219, 235 [152 Cal.Rptr. 425, 590 P.2d 1] [discussing conservatorship 
proceedings under the Lanterman-Petris-Short Act and civil commitment 
proceedings in general]. 

• Affirmative Defense of MedicationPeople v. Bolden (1990) 217 Cal.App.3d 
1591, 1600–1602 [266 Cal.Rptr. 724]. 
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• Serious Difficulty Controlling BehaviorPeople v. Sudar (2007) 158 
Cal.App.4th 655, 662–663 [70 Cal.Rptr.3d 190] [applying the principles of 
Kansas v. Crane and In re Howard N.]. 

  
Secondary Sources 
 
5 Witkin & Epstein, California Criminal Law (4th ed. 2012) Criminal Trial §§ 
816-819 
 
5 Witkin & Epstein, California Criminal Law (3d ed. 2000) Criminal Trial, § 693. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 86, 
Insanity Trial, § 86.10[7] (Matthew Bender). 
 

RELATED ISSUES 
 

Extension of Commitment 
The test for extending a person’s commitment is not the same as the test for 
insanity. (People v. Superior Court (Williams) (1991) 233 Cal.App.3d 477, 490 
[284 Cal.Rptr. 601].) The test for insanity is whether the accused “was incapable 
of knowing or understanding the nature and quality of his or her act or of 
distinguishing right from wrong at the time of the commission of the offense.” 
(Pen. Code, § 25(b); People v. Skinner (1985) 39 Cal.3d 765 [217 Cal.Rptr. 685, 
704 P.2d 752.) In contrast, the standard for recommitment under Penal Code 
section 1026.5(b) is whether a defendant, “by reason of a mental disease, defect, 
or disorder [,] represents a substantial danger of physical harm to others.” (People 
v. Superior Court, supra, 233 Cal.App.3d at pp. 489–490; see People v. Wilder 
(1995) 33 Cal.App.4th 90, 99 [39 Cal.Rptr. 2d 247].) 
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Evidence 

 
358. Evidence of Defendant’s Statements 

_____________________________________________________________________ 

You have heard evidence that the defendant made [an] oral or written 
statement[s] (before the trial/while the court was not in session). You must 
decide whether the defendant made any (such/of these) statement[s], in whole 
or in part. If you decide that the defendant made such [a] statement[s], 
consider the statement[s], along with all the other evidence, in reaching your 
verdict. It is up to you to decide how much importance to give to the 
statement[s]. 
 
[Consider with caution any statement made by (the/a) defendant tending to 
show (his/her) guilt unless the statement was written or otherwise recorded.]   
________________________________________________________________________ 

New January 2006; Revised June 2007, December 2008, February 2014[insert 
date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
 
The court has a sua sponte duty to give this instruction when there is evidence of 
an out-of-court oral statement by the defendant.  
 
In addition, the court has a sua sponte duty to giveGive the bracketed cautionary 
instruction on request when if there is evidence of an incriminating out-of-court 
oral statement made by the defendant.  (People v. Diaz (2015) 60 Cal.4th 1176 
[185 Cal.Rptr.3d 431, 345 P.3d 62].). (People v. Beagle (1972) 6 Cal.3d 441, 455–
456 [99 Cal.Rptr. 313, 492 P.2d 1].) An exception is that inIn the penalty phase of 
a capital trial, the bracketed paragraph should be given only if the defense requests 
it. (People v. Livaditis (1992) 2 Cal.4th 759, 784 [9 Cal.Rptr.2d 72, 831 P.2d 
297].) 
 
The bracketed cautionary instruction is not required when the defendant’s 
incriminating statements are written or tape-recorded. (People v. Gardner (1961) 
195 Cal.App.2d 829, 833 [16 Cal.Rptr. 256]; People v. Hines (1964) 61 Cal.2d 
164, 173 [37 Cal.Rptr. 622, 390 P.2d 398], disapproved on other grounds in 
People v. Murtishaw (1981) 29 Cal.3d 733, 774, fn. 40 [175 Cal.Rptr. 738, 631 
P.2d 446]; People v. Scherr (1969) 272 Cal.App.2d 165, 172 [77 Cal.Rptr. 35]; 
People v. Slaughter (2002) 27 Cal.4th 1187, 1200 [120 Cal.Rptr.2d 477, 47 P.3d 
262] [admonition to view non-recorded statements with caution applies only to a 
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defendant’s incriminating statements].) If the jury heard both inculpatory and 
exculpatory, or only inculpatory, statements attributed to the defendant, give the 
bracketed paragraph. If the jury heard only exculpatory statements by the 
defendant, do not give the bracketed paragraph.  
If the defendant was a minor suspected of murder who made a statement in a 
custodial interview that did not comply with Penal Code section 859.5, give the 
following additional instruction: 
 
Consider with caution any statement tending to show defendant’s guilt made 
by (him/her) during __________<insert description of interview, e.g., interview 
with Officer Smith of October 15, 2013. > 
 
When a defendant’s statement is a verbal act, as in conspiracy cases, this 
instruction applies.  (People v. Bunyard (1988) 45 Cal.3d 1189, 1224 [249 
Cal.Rptr. 71, 756 P.2d 795]; People v. Ramirez (1974) 40 Cal.App.3d 347, 352 
[114 Cal.Rptr. 916]; see also, e.g., Peabody v. Phelps (1858) 9 Cal. 213, 229 
[similar, in civil cases.]; but see People v. Zichko (2004) 118 Cal.App.4th 1055, 
1057 [13 Cal.Rptr.3d 509] [no sua sponte duty to instruct with CALJIC 2.71 in 
criminal threat case because “truth” of substance of the threat was not relevant and 
instructing jury to view defendant’s statement with caution could suggest that 
exercise of “caution” supplanted need for finding guilt beyond a reasonable 
doubt].) 
 
When a defendant’s statement is an element of the crime, as in conspiracy or 
criminal threats (Pen. Code, § 422), this instruction does not applystill applies. 
(People v. Diaz (2015) 60 Cal.4th 1176 [185 Cal.Rptr.3d 431, 345 P.3d 62], 
overruling People v. Zichko (2004) 118 Cal.App.4th 1055, 1057 [13 
Cal.Rptr.3d509].) 
 
Related Instructions 
If out-of-court oral statements made by the defendant are prominent pieces of 
evidence in the trial, then CALCRIM No. 359, Corpus Delicti: Independent 
Evidence of a Charged Crime, may also have to be given together with the 
bracketed cautionary instruction. 

 
AUTHORITY 

 
• Instructional Requirements People v. Diaz (2015) 60 Cal.4th 1176 [185 

Cal.Rptr.3d 431, 345 P.3d 62]People v. Beagle (1972) 6 Cal.3d 441, 455–
456 [99 Cal.Rptr. 313, 492 P.2d 1]; People v. Livaditis (1992) 2 Cal.4th 759, 
784 [9 Cal.Rptr.2d 72, 831 P.2d 297]. 
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• Custodial Statements by Minors Suspected of MurderPen. Code, § 859.5, 
effective 1/1/2014.  

 
Secondary Sources 
 
5 Witkin & Epstein, California Criminal Law (4th ed. 2012) Criminal Trial §§ 
683-686, 723, 724, 733. 
1 Witkin, California Evidence (5th ed. 2012), Hearsay §52. 
3 Witkin, California Evidence (5th ed. 2012), Presentation at Trial §1275 Witkin 
& Epstein, California Criminal Law (3d ed. 2000) Criminal Trial, §§ 614, 641, 
650. 
1 Witkin, California Evidence (4th ed. 2000) Hearsay, § 51. 
3 Witkin, California Evidence (4th ed. 2000) Presentation, § 113. 
2 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 30, 
Confessions and Admissions, § 30.57 (Matthew Bender). 
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Homicide 
 

521. First Degree Murder (Pen. Code, § 189) 
__________________________________________________________________ 
<Select the appropriate section[s]. Give the final paragraph in every case.> 
 
<Give if multiple theories alleged.> 
[The defendant has been prosecuted for first degree murder under (two/__ 
<insert number>) theories: (1) __________ <insert first theory, e.g., “the murder 
was willful, deliberate, and premeditated”> [and] (2) __________ <insert second 
theory, e.g., “the murder was committed by lying in wait”> [__________ <insert 
additional theories>]. 
 
Each theory of first degree murder has different requirements, and I will 
instruct you on (both/all __ <insert number>). 
 
You may not find the defendant guilty of first degree murder unless all of you 
agree that the People have proved that the defendant committed murder. But 
all of you do not need to agree on the same theory.] 
 
<A. Deliberation and Premeditation> 
[The defendant is guilty of first degree murder if the People have proved that 
(he/she) acted willfully, deliberately, and with premeditation. The defendant 
acted willfully if (he/she) intended to kill. The defendant acted deliberately if 
(he/she) carefully weighed the considerations for and against (his/her) choice 
and, knowing the consequences, decided to kill. The defendant acted with 
premeditation if (he/she) decided to kill before completing the act[s] that 
caused death. 
 
The length of time the person spends considering whether to kill does not 
alone determine whether the killing is deliberate and premeditated. The 
amount of time required for deliberation and premeditation may vary from 
person to person and according to the circumstances. A decision to kill made 
rashly, impulsively, or without careful consideration is not deliberate and 
premeditated. On the other hand, a cold, calculated decision to kill can be 
reached quickly. The test is the extent of the reflection, not the length of 
time.]  
 
<B. Torture> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered by torture. The defendant murdered by torture if: 
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1. (He/She) willfully, deliberately, and with premeditation intended to 
inflict extreme and prolonged pain on the person killed while that 
person was still alive; 

 
2. (He/She) intended to inflict such pain on the person killed for the 

calculated purpose of revenge, extortion, persuasion, or any other 
sadistic reason; 

 
3. The acts causing death involved a high degree of probability of 

death; 
 

AND 
 

4. The torture was a cause of death.] 
 
[A person commits an act willfully when he or she does it willingly or on 
purpose. A person deliberates if he or she carefully weighs the considerations 
for and against his or her choice and, knowing the consequences, decides to 
act.  
The defendant acted with premeditation if (he/she) decided to kill before 
completing the act[s] that caused death.] 
 
[There is no requirement that the person killed be aware of the pain.]  
 
[A finding of torture does not require that the defendant intended to kill.] 
 
<C. Lying in Wait> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered while lying in wait or immediately thereafter. The 
defendant murdered by lying in wait if:  
 

1. (He/She) concealed (his/her) purpose from the person killed; 
 

2. (He/She) waited and watched for an opportunity to act; 
 
 AND 

 
3. Then, from a position of advantage, (he/she) intended to and did 

make a surprise attack on the person killed.  
 
The lying in wait does not need to continue for any particular period of time, 
but its duration must be substantial enough to show a state of mind 
equivalent to deliberation or premeditation. [Deliberation means carefully 
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weighing the considerations for and against a choice and, knowing the 
consequences, deciding to act. An act is done with premeditation if the decision 
to commit the act is made before the act is done.]  
 
[A person can conceal his or her purpose even if the person killed is aware of 
the person’s physical presence.]  
 
[The concealment can be accomplished by ambush or some other secret 
plan.]] 
 
<D. Destructive Device or Explosive> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered by using a destructive device or explosive.]  
 
[An explosive is any substance, or combination of substances, (1) whose main 
or common purpose is to detonate or rapidly combust and (2) which is 
capable of a relatively instantaneous or rapid release of gas and heat.] 
 
[An explosive is [also] any substance whose main purpose is to be combined 
with other substances to create a new substance that can release gas and heat 
rapidly or relatively instantaneously.] 
 
[ __________ <insert type of explosive from Health & Saf. Code, § 12000> is an 
explosive.] 
 
[A destructive device is __________ <insert definition supported by evidence 
from Pen. Code, § 16460>.]  
 
[ __________ <insert type of destructive device from Pen. Code, § 16460> is a 
destructive device.] 
 
<E. Weapon of Mass Destruction> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered by using a weapon of mass destruction.  
 
[ __________ <insert type of weapon from Pen. Code, § 11417(a)(1)> is a 
weapon of mass destruction.] 
 
[ __________ <insert type of agent from Pen. Code, § 11417(a)(2)> is a chemical 
warfare agent.]] 
 
<F. Penetrating Ammunition> 
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[The defendant is guilty of first degree murder if the People have proved that 
when the defendant murdered, (he/she) used ammunition designed primarily 
to penetrate metal or armor to commit the murder and (he/she) knew that the 
ammunition was designed primarily to penetrate metal or armor.] 
 
<G. Discharge From Vehicle> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered by shooting a firearm from a motor vehicle. The 
defendant committed this kind of murder if:  

 
1. (He/She) shot a firearm from a motor vehicle; 
 
2. (He/She) intentionally shot at a person who was outside the vehicle; 
 
AND 
 
3. (He/She) intended to kill that person. 

 
A firearm is any device designed to be used as a weapon, from which a 
projectile is discharged or expelled through a barrel by the force of an 
explosion or other form of combustion. 
 
A motor vehicle includes (a/an) (passenger vehicle/motorcycle/motor 
scooter/bus/school bus/commercial vehicle/truck tractor and 
trailer/__________ <insert other type of motor vehicle>).] 
 
<H. Poison> 
[The defendant is guilty of first degree murder if the People have proved that 
the defendant murdered by using poison. 
 
[Poison is a substance, applied externally to the body or introduced into the 
body, that can kill by its own inherent qualities.]] 
 
[ __________ <insert name of substance> is a poison.] 
 
 
[The requirements for second degree murder based on express or implied 
malice are explained in CALCRIM No. 520, First or Second Degree Murder 
With Malice Aforethought.] 
  
The People have the burden of proving beyond a reasonable doubt that the 
killing was first degree murder rather than a lesser crime. If the People have 
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not met this burden, you must find the defendant not guilty of first degree 
murder and the murder is second degree murder. 
__________________________________________________________________ 
New January 2006; Revised August 2006, June 2007, April 2010, October 2010, 
February 2012, February 2013, February 2015[insert date of council approval] 
 
 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. Before giving this instruction, the court must give CALCRIM No. 520, 
Murder With Malice Aforethought. Depending on the theory of first degree murder 
relied on by the prosecution, give the appropriate alternatives A through H. 
 
The court must give the final paragraph in every case. 
 
If the prosecution alleges two or more theories for first degree murder, give the 
bracketed section that begins with “The defendant has been prosecuted for first 
degree murder under.” If the prosecution alleges felony murder in addition to one 
of the theories of first degree murder in this instruction, give CALCRIM No. 548, 
Murder: Alternative Theories, instead of the bracketed paragraph contained in this 
instruction. 
 
When instructing on torture or lying in wait, give the bracketed sections 
explaining the meaning of “deliberate” and “premeditated” if those terms have not 
already been defined for the jury. 
 
When instructing on murder by weapon of mass destruction, explosive, or 
destructive device, the court may use the bracketed sentence stating, “__________ 
is a weapon of mass destruction” or “is a chemical warfare agent,” only if the 
device used is listed in the code section noted in the instruction. For example, 
“Sarin is a chemical warfare agent.” However, the court may not instruct the jury 
that the defendant used the prohibited weapon. For example, the court may not 
state, “the defendant used a chemical warfare agent, sarin,” or “the material used 
by the defendant, sarin, was a chemical warfare agent.” (People v. Dimitrov (1995) 
33 Cal.App.4th 18, 25–26 [39 Cal.Rptr.2d 257].)  
 
Do not modify this instruction to include the factors set forth in People v. 
Anderson (1968) 70 Cal.2d 15, 26-27 [73 Cal.Rptr. 550, 447 P.2d 942].  Although 
those factors may assist in appellate review of the sufficiency of the evidence to 
support findings of premeditation and deliberation, they neither define the 
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elements of first degree murder nor guide a jury’s determination of the degree of 
the offense.  (People v. Moon (2005) 37 Cal.4th 1, 31 [32 Cal.Rptr.3d 894, 117 
P.3d 591]; People v. Steele (2002) 27 Cal.4th 1230, 1254 [120 Cal.Rptr.2d 432, 47 
P.3d 225]; People v. Lucero (1988) 44 Cal.3d 1006, 1020 [245 Cal.Rptr. 185, 750 
P.2d 1342].) 
 
 

AUTHORITY 
 
• Types of Statutory First Degree MurderPen. Code, § 189. 

• Armor Piercing Ammunition DefinedPen. Code, § 16660. 

• Destructive Device DefinedPen. Code, § 16460. 

• For Torture, Act Causing Death Must Involve a High Degree of Probability of 
DeathPeople v. Cook (2006) 39 Cal.4th 566, 602 [47 Cal.Rptr.3d 22, 139 
P.3d 492]. 

• Mental State Required for Implied MalicePeople v. Knoller (2007) 41 
Cal.4th 139, 143 [59 Cal.Rptr.3d 157, 158 P.3d 731]. 

• Explosive DefinedHealth & Saf. Code, § 12000; People v. Clark (1990) 50 
Cal.3d 583, 604 [268 Cal.Rptr. 399, 789 P.2d 127]. 

• Weapon of Mass Destruction DefinedPen. Code, § 11417. 

• Discharge From VehiclePeople v. Chavez (2004) 118 Cal.App.4th 379, 386–
387 [12 Cal.Rptr.3d 837] [drive-by shooting clause is not an enumerated 
felony for purposes of the felony murder rule]. 

• Lying in Wait Requirements People v. Stanley (1995) 10 Cal.4th 764, 794 
[42 Cal.Rptr.2d 543, 897 P.2d 481]; People v. Ceja (1993) 4 Cal.4th 1134, 
1139 [17 Cal.Rptr.2d 375, 847 P.2d 55]; People v. Webster (1991) 54 Cal.3d 
411, 448 [285 Cal.Rptr. 31, 814 P.2d 1273]; People v. Poindexter (2006) 144 
Cal.App.4th 572, 582-585 [50 Cal.Rptr.3d 489]; People v. Laws (1993) 12 
Cal.App.4th 786, 794–795 [15 Cal.Rptr.2d 668]. 

• Poison DefinedPeople v. Van Deleer (1878) 53 Cal. 147, 149. 

• Premeditation and Deliberation Defined People v. Pearson (2013) 56 
Cal.4th 393, 443–444 [154 Cal.Rptr.3d 541, 297 P.3d 793]; People v. 
Anderson (1968) 70 Cal.2d 15, 26–27 [73 Cal.Rptr. 550, 447 P.2d 942]; People 
v. Bender (1945) 27 Cal.2d 164, 183–184 [163 P.2d 8]; People v. Daugherty 
(1953) 40 Cal.2d 876, 901–902 [256 P.2d 911]. 

• Torture RequirementsPeople v. Pensinger (1991) 52 Cal.3d 1210, 1239 [278 
Cal.Rptr. 640, 805 P.2d 899]; People v. Bittaker (1989) 48 Cal.3d 1046, 1101 
[259 Cal.Rptr. 630, 774 P.2d 659], habeas corpus granted in part on other 
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grounds in In re Bittaker (1997) 55 Cal.App.4th 1004 [64 Cal.Rptr.2d 679]; 
People v. Wiley (1976) 18 Cal.3d 162, 168–172 [133 Cal.Rptr. 135, 554 P.2d 
881]; see also People v. Pre (2004) 117 Cal.App.4th 413, 419–420 [11 
Cal.Rptr.3d 739] [comparing torture murder with torture]. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, § 117... 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.01 (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• MurderPen. Code, § 187. 

• Voluntary ManslaughterPen. Code, § 192(a). 

• Involuntary ManslaughterPen. Code, § 192(b). 

• Attempted First Degree MurderPen. Code, §§ 663, 189. 

• Attempted MurderPen. Code, §§ 663, 187. 
 

RELATED ISSUES 
 
Premeditation and Deliberation—Anderson Factors 
Evidence in any combination from the following categories suggests 
premeditation and deliberation: (1) events before the murder that indicate 
planning; (2) motive, specifically evidence of a relationship between the victim 
and the defendant; and (3) method of the killing that is particular and exacting and 
evinces a preconceived design to kill. (People v. Anderson (1968) 70 Cal.2d 15, 
26–27 [73 Cal.Rptr. 550, 447 P.2d 942].) Although these categories have been 
relied on to decide whether premeditation and deliberation are present, an 
instruction that suggests that each of these factors must be found in order to find 
deliberation and premeditation is not proper. (People v. Lucero (1988) 44 Cal.3d 
1006, 1020–1021 [245 Cal.Rptr. 185, 750 P.2d 1342].) Anderson also noted that 
the brutality of the killing alone is not sufficient to support a finding that the killer 
acted with premeditation and deliberation. Thus, the infliction of multiple acts of 
violence on the victim without any other evidence indicating premeditation will 
not support a first degree murder conviction. (People v. Anderson, supra, 70 
Cal.2d at pp. 24–25.) However, “[t]he Anderson guidelines are descriptive, not 
normative.” (People v. Perez (1992) 2 Cal.4th 1117, 1125 [9 Cal.Rptr.2d 577, 831 
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P.2d 1159].) The holding did not alter the elements of murder or substantive law 
but was intended to provide a “framework to aid in appellate review.” (Ibid.) 
 
Premeditation and Deliberation—Heat of Passion Provocation 
Provocation may reduce murder from first to second degree. (People v. Thomas 
(1945) 25 Cal.2d 880, 903 [156 P.2d 7] [provocation raised reasonable doubt 
about premeditation or deliberation, “leaving the homicide as murder of the 
second degree; i.e., an unlawful killing perpetrated with malice aforethought but 
without premeditation and deliberation”]; see People v. Padilla (2002) 103 
Cal.App.4th 675, 679 [126 Cal.Rptr.2d 889] [evidence of hallucination is 
admissible at guilt phase to negate deliberation and premeditation and to reduce 
first degree murder to second degree murder].) There is, however, no sua sponte 
duty to instruct the jury on this issue. (People v. Middleton (1997) 52 Cal.App.4th 
19, 31–33 [60 Cal.Rptr.2d 366], disapproved on other grounds in People v. 
Gonzalez (2003) 31 Cal.4th 745, 752 [3 Cal.Rptr.3d 676, 74 P.3d 771].) On 
request, give CALCRIM No. 522, Provocation: Effect on Degree of Murder.  
 
Torture—Causation 
The finding of murder by torture encompasses the totality of the brutal acts and 
circumstances that led to a victim’s death. “The acts of torture may not be 
segregated into their constituent elements in order to determine whether any single 
act by itself caused the death; rather, it is the continuum of sadistic violence that 
constitutes the torture [citation].” (People v. Proctor (1992) 4 Cal.4th 499, 530–
531 [15 Cal.Rptr.2d 340, 842 P.2d 1100].) 
 
Torture—Instruction on Voluntary Intoxication 
 “[A] court should instruct a jury in a torture-murder case, when evidence of 
intoxication warrants it, that intoxication is relevant to the specific intent to inflict 
cruel suffering.” (People v. Pensinger (1991) 52 Cal.3d 1210, 1242 [278 Cal.Rptr. 
640, 805 P.2d 899]; see CALCRIM No. 625, Voluntary Intoxication: Effects on 
Homicide Crimes.) 
 
Torture—Pain Not an Element 
All that is required for first degree murder by torture is the calculated intent to 
cause pain for the purpose of revenge, extortion, persuasion, or any other sadistic 
purpose. There is no requirement that the victim actually suffer pain. (People v. 
Pensinger (1991) 52 Cal.3d 1210, 1239 [278 Cal.Rptr. 640, 805 P.2d 899].) 
 
Torture—Premeditated Intent to Inflict Pain 
Torture-murder, unlike the substantive crime of torture, requires that the defendant 
acted with deliberation and premeditation when inflicting the pain. (People v. Pre 
(2004) 117 Cal.App.4th 413, 419–420 [11 Cal.Rptr.3d 739]; People v. Mincey 
(1992) 2 Cal.4th 408, 434–436 [6 Cal.Rptr.2d 822, 827 P.2d 388].)  
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Lying in Wait—Length of Time Equivalent to Premeditation and Deliberation 
In People v. Stanley (1995) 10 Cal.4th 764, 794 [42 Cal.Rptr.2d 543, 897 P.2d 
481], the court approved this instruction regarding the length of time a person lies 
in wait: “[T]he lying in wait need not continue for any particular time, provided 
that its duration is such as to show a state of mind equivalent to premeditation or 
deliberation.” 
 
Discharge From a Vehicle—Vehicle Does Not Have to Be Moving 
Penal Code section 189 does not require the vehicle to be moving when the shots 
are fired. (Pen. Code, § 189; see also People v. Bostick (1996) 46 Cal.App.4th 287, 
291 [53 Cal.Rptr.2d 760] [finding vehicle movement is not required in context of 
enhancement for discharging firearm from motor vehicle under Pen. Code, § 
12022.55].) 
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Homicide 
 

570. Voluntary Manslaughter: Heat of Passion—Lesser Included 
Offense (Pen. Code, § 192(a)) 

__________________________________________________________________ 
A killing that would otherwise be murder is reduced to voluntary 
manslaughter if the defendant killed someone because of a sudden quarrel or 
in the heat of passion. 
 
The defendant killed someone because of a sudden quarrel or in the heat of 
passion if: 
 

1. The defendant was provoked; 
 
2. As a result of the provocation, the defendant acted rashly and under 

the influence of intense emotion that obscured (his/her) reasoning 
or judgment; 

 
AND 
 
3. The provocation would have caused a person of average disposition 

to act rashly and without due deliberation, that is, from passion 
rather than from judgment. 

 
Heat of passion does not require anger, rage, or any specific emotion. It can 
be any violent or intense emotion that causes a person to act without due 
deliberation and reflection. 
 
In order for heat of passion to reduce a murder to voluntary manslaughter, 
the defendant must have acted under the direct and immediate influence of 
provocation as I have defined it. While no specific type of provocation is 
required, slight or remote provocation is not sufficient. Sufficient provocation 
may occur over a short or long period of time. 
 
It is not enough that the defendant simply was provoked. The defendant is not 
allowed to set up (his/her) own standard of conduct. You must decide whether 
the defendant was provoked and whether the provocation was sufficient. In 
deciding whether the provocation was sufficient, consider whether a person of 
average disposition, in the same situation and knowing the same facts, would 
have reacted from passion rather than from judgment.  
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[If enough time passed between the provocation and the killing for a person 
of average disposition to “cool off” and regain his or her clear reasoning and 
judgment, then the killing is not reduced to voluntary manslaughter on this 
basis.] 
 
The People have the burden of proving beyond a reasonable doubt that the 
defendant did not kill as the result of a sudden quarrel or in the heat of 
passion. If the People have not met this burden, you must find the defendant 
not guilty of murder.
__________________________________________________________________ 
New January 2006; Revised December 2008, February 2014[insert date of 
council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on voluntary manslaughter on either 
theory, heat of passion or imperfect self-defense, when evidence of either is 
“substantial enough to merit consideration” by the jury. (People v. Breverman 
(1998) 19 Cal.4th 142, 153–163 [77 Cal.Rptr.2d 870, 960 P.2d 1094]; People v. 
Barton (1995) 12 Cal.4th 186, 201 [47 Cal.Rptr.2d 569, 906 P.2d 531].) 
 
If the victim’s gender identity or sexual orientation raises specific issues 
concerning whether provocation was objectively reasonable, give an instruction 
tailored to those issues on request. (Pen. Code, § 192(f), amended effective 
January 1, 2015). 
 
Related Instructions 
CALCRIM No. 511, Excusable Homicide: Accident in the Heat of Passion. 
 

AUTHORITY 
 
• ElementsPen. Code, § 192(a). 

• Heat of Passion DefinedPeople v. Beltran (2013) 56 Cal.4th 935, 938, 942, 
957 [157 Cal.Rptr. 3d 503, 301 P.3d 1120]; People v. Breverman (1998) 19 
Cal.4th 142, 163 [77 Cal.Rptr.2d 870, 960 P.2d 1094]; People v. Valentine 
(1946) 28 Cal.2d 121, 139 [169 P.2d 1]; People v. Lee (1999) 20 Cal.4th 47, 
59 [82 Cal.Rptr.2d 625, 971 P.2d 1001]. 

• “Average Person” Need Not Have Been Provoked to Kill, Just to Act Rashly 
and Without Deliberation(People v. Beltran (2013) 56 Cal.4th 935, 938, 
942, 957 [157 Cal.Rptr. 3d 503, 301 P.3d 1120]); People v. Najera (2006) 
138 Cal.App.4th 212, 223 [41 Cal.Rptr.3d 244]. 
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• Gender Identity and Sexual Orientation Not Proper Basis for Finding 
Provocation Objectively Reasonable Pen. Code, § 192(f), amended 
effective January 1, 2015. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person §§ 111, 224, 226-2451 Witkin & Epstein, California Criminal Law (3d ed. 
2000) Crimes Against the Person, §§ 207–219. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, §§ 85.03[2][g], 85.04[1][c] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, §§ 142.01[3][e], 142.02[1][a], [e], [f], [2][a], [3][c] 
(Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Voluntary ManslaughterPeople v. Van Ronk (1985) 171 

Cal.App.3d 818, 824–825 [217 Cal.Rptr. 581]; People v. Williams (1980) 102 
Cal.App.3d 1018, 1024–1026 [162 Cal.Rptr. 748]. 

 
Involuntary manslaughter is not a lesser included offense of voluntary 
manslaughter. (People v. Orr (1994) 22 Cal.App.4th 780, 784 [27 Cal.Rtpr.2d 
553].)  
 

RELATED ISSUES 
 
Heat of Passion: Sufficiency of Provocation—Examples 
In People v. Breverman, sufficient evidence of provocation existed where a mob 
of young men trespassed onto defendant’s yard and attacked defendant’s car with 
weapons. (People v. Breverman (1998) 19 Cal.4th 142, 163–164 [77 Cal.Rptr.2d 
870, 960 P.2d 1094].) Provocation has also been found sufficient based on the 
murder of a family member (People v. Brooks (1986) 185 Cal.App.3d 687, 694 
[230 Cal.Rptr. 86]); a sudden and violent quarrel (People v. Elmore (1914) 167 
Cal. 205, 211 [138 P. 989]); verbal taunts by an unfaithful wife (People v. Berry 
(1976) 18 Cal.3d 509, 515 [134 Cal.Rptr. 415, 556 P.2d 777]); and the infidelity of 
a lover (People v. Borchers (1958) 50 Cal.2d 321, 328–329 [325 P.2d 97]).   
 
In the following cases, evidence has been found inadequate to warrant instruction 
on provocation: evidence of name calling, smirking, or staring and looking stone-
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faced (People v. Lucas (1997) 55 Cal.App.4th 721, 739 [64 Cal.Rptr.2d 282]);  
calling someone a particular epithet (People v. Manriquez (2005) 37 Cal.4th 547, 
585-586 [36 Cal.Rptr.3d 340, 123 P.3d 614]); refusing to have sex in exchange for 
drugs (People v. Michael Sims Dixon (1995) 32 Cal.App.4th 1547, 1555–1556 [38 
Cal.Rptr.2d 859]); a victim’s resistance against a rape attempt (People v. Rich 
(1988) 45 Cal.3d 1036, 1112 [248 Cal.Rptr. 510, 755 P.2d 960]); the desire for 
revenge (People v. Fenenbock (1996) 46 Cal.App.4th 1688, 1704 [54 Cal.Rptr.2d 
608]); and a long history of criticism, reproach and ridicule where the defendant 
had not seen the victims for over two weeks prior to the killings (People v. 
Kanawyer (2003) 113 Cal.App.4th 1233, 1246–1247 [7 Cal.Rptr.3d 401]). In 
addition the Supreme Court has suggested that mere vandalism of an automobile is 
insufficient for provocation. (See People v. Breverman (1998) 19 Cal.4th 142, 
164, fn. 11 [77 Cal.Rptr.2d 870, 960 P.2d 1094]; In re Christian S. (1994) 7 
Cal.4th 768, 779, fn. 3 [30 Cal.Rptr.2d 33, 872 P.2d 574].) 
 
Heat of Passion: Types of Provocation  
Heat of passion does not require anger or rage. It can be “any violent, intense, 
high-wrought or enthusiastic emotion.” (People v. Breverman (1998) 19 Cal.4th 
142, 163–164 [77 Cal.Rptr.2d 870, 960 P.2d 1094].) 
 
Heat of Passion: Verbal Provocation Sufficient  
The provocative conduct by the victim may be physical or verbal, but the conduct 
must be sufficiently provocative that it would cause an ordinary person of average 
disposition to act rashly or without due deliberation and reflection. (People v. Lee 
(1999) 20 Cal.4th 47, 59 [82 Cal.Rptr.2d 625, 971 P.2d 1001]; People v. Valentine 
(1946) 28 Cal.2d 121, 138–139 [169 P.2d 1].) 
 
Heat of Passion: Defendant Initial Aggressor 
“[A] defendant who provokes a physical encounter by rude challenges to another 
person to fight, coupled with threats of violence and death to that person and his 
entire family, is not entitled to claim that he was provoked into using deadly force 
when the challenged person responds without apparent (or actual) use of such 
force.” (People v. Johnston (2003) 113 Cal.App.4th 1299, 1303, 1312–1313 [7 
Cal.Rptr.3d 161].) 
 
Heat of Passion: Defendant’s Own Standard 
Unrestrained and unprovoked rage does not constitute heat of passion and a person 
of extremely violent temperament cannot substitute his or her own subjective 
standard for heat of passion. (People v. Valentine (1946) 28 Cal.2d 121, 139 [169 
P.2d 1] [court approved admonishing jury on this point]; People v. Danielly (1949) 
33 Cal.2d 362, 377 [202 P.2d 18]; People v. Berry (1976) 18 Cal.3d 509, 515 [134 
Cal.Rptr. 415, 556 P.2d 777].) The objective element of this form of voluntary 
manslaughter is not satisfied by evidence of a defendant’s “extraordinary character 
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and environmental deficiencies.” (People v. Steele (2002) 27 Cal.4th 1230, 1253 
[120 Cal.Rptr.2d 432, 47 P.3d 225] [evidence of intoxication, mental deficiencies, 
and psychological dysfunction due to traumatic experiences in Vietnam are not 
provocation by the victim].) 
 
Premeditation and Deliberation—Heat of Passion Provocation 
Provocation and heat of passion that is insufficient to reduce a murder to 
manslaughter may nonetheless reduce murder from first to second degree. (People 
v. Thomas (1945) 25 Cal.2d 880, 903 [156 P.2d 7] [provocation raised reasonable 
doubt about the idea of premeditation or deliberation].) There is, however, no sua 
sponte duty to instruct the jury on this issue because provocation in this context is 
a defense to the element of deliberation, not an element of the crime, as it is in the 
manslaughter context. (People v. Middleton (1997) 52 Cal.App.4th 19, 32–33 [60 
Cal.Rptr.2d 366], disapproved on other grounds in People v. Gonzalez (2003) 31 
Cal.4th 745, 752 [3 Cal.Rptr.3d 676, 74 P.3d 771].) On request, give CALCRIM 
No. 522, Provocation: Effect on Degree of Murder. 
  
Fetus 
Manslaughter does not apply to the death of a fetus. (People v. Carlson (1974) 37 
Cal.App.3d 349, 355 [112 Cal.Rptr. 321].) While the Legislature has included the 
killing of a fetus, as well as a human being, within the definition of murder under 
Penal Code section 187, it has “left untouched the provisions of section 192, 
defining manslaughter [as] the ‘unlawful killing of a human being.’ ” (Ibid.) 
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Homicide 
 

603. Attempted Voluntary Manslaughter: Heat of Passion—Lesser 
Included Offense (Pen. Code, §§ 21a, 192, 664) 

 

An attempted killing that would otherwise be attempted murder is reduced to 
attempted voluntary manslaughter if the defendant attempted to kill someone 
because of a sudden quarrel or in the heat of passion. 
 
The defendant attempted to kill someone because of a sudden quarrel or in 
the heat of passion if: 
 

1. The defendant took at least one direct but ineffective step toward 
killing a person; 

 
2. The defendant intended to kill that person; 
 
3. The defendant attempted the killing because (he/she) was provoked; 

 
4. The provocation would have caused a person of average disposition 

to act rashly and without due deliberation, that is, from passion 
rather than from judgment; 

 
 AND 

 
5. The attempted killing was a rash act done under the influence of 

intense emotion that obscured the defendant’s reasoning or 
judgment. 

 
Heat of passion does not require anger, rage, or any specific emotion. It can 
be any violent or intense emotion that causes a person to act without due 
deliberation and reflection. 
 
In order for a sudden quarrel or heat of passion to reduce an attempted 
murder to attempted voluntary manslaughter, the defendant must have acted 
under the direct and immediate influence of provocation as I have defined it. 
While no specific type of provocation is required, slight or remote 
provocation is not sufficient. Sufficient provocation may occur over a short or 
long period of time. 
 
It is not enough that the defendant simply was provoked. The defendant is not 
allowed to set up (his/her) own standard of conduct. You must decide whether 
the defendant was provoked and whether the provocation was sufficient. In 
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deciding whether the provocation was sufficient, consider whether a person of 
average disposition, in the same situation and knowing the same facts, would 
have reacted from passion rather than judgment.  
 
[If enough time passed between the provocation and the attempted killing for 
a person of average disposition to “cool off” and regain his or her clear 
reasoning and judgment, then the attempted murder is not reduced to 
attempted voluntary manslaughter on this basis.] 
 
The People have the burden of proving beyond a reasonable doubt that the 
defendant attempted to kill someone and was not acting as a result of a 
sudden quarrel or in the heat of passion. If the People have not met this 
burden, you must find the defendant not guilty of attempted murder. 
  
New January 2006; Revised August 2009, April 2010, April 2011[insert date of 
council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to instruct on attempted voluntary manslaughter 
on either theory, heat of passion or imperfect self-defense, when evidence of either 
is “substantial enough to merit consideration” by the jury. (See People v. 
Breverman (1998) 19 Cal.4th 142, 153–163 [77 Cal.Rptr.2d 870, 960 P.2d 1094] 
[discussing charge of completed murder]; People v. Barton (1995) 12 Cal.4th 186, 
201 [47 Cal.Rptr.2d 569, 906 P.2d 531] [same].) 
 
If the victim’s gender identity or sexual orientation raises specific issues 
concerning whether provocation was objectively reasonable, give an instruction 
tailored to those issues on request. (Pen. Code, § 192(f), amended effective 
January 1, 2015). 
 
Related Instructions 
CALCRIM No. 511, Excusable Homicide: Accident in the Heat of Passion. 
CALCRIM No. 570, Voluntary Manslaughter: Heat of Passion—Lesser Included 
Offense. 
CALCRIM No. 604, Attempted Voluntary Manslaughter: Imperfect Self-
Defense—Lesser Included Offense. 
 

AUTHORITY 
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• Attempt DefinedPen. Code, §§ 21a, 664. 

• Manslaughter DefinedPen. Code, § 192. 

• Attempted Voluntary ManslaughterPeople v. Van Ronk (1985) 171 
Cal.App.3d 818, 824–825 [217 Cal.Rptr. 581]; People v. Williams (1980) 102 
Cal.App.3d 1018, 1024–1026 [162 Cal.Rptr. 748].  

• Gender Identity and Sexual Orientation Not Proper Basis for Finding 
Provocation Objectively Reasonable Pen. Code, § 192(f), amended effective 
January 1, 2015.. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person § 2241 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes 
Against the Person, § 208. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 141, 
Conspiracy, Solicitation, and Attempt, §§ 141.20[2], 141.21; Ch. 142, Crimes 
Against the Person, §§ 142.01[3][e], 142.02[2][a] (Matthew Bender). 
 

RELATED ISSUES 
 
Specific Intent to Kill Required 
 

An attempt to commit a crime requires an intention to commit the 
crime and an overt act towards its completion. Where a person 
intends to kill another person and makes an unsuccessful attempt to 
do so, his intention may be accompanied by any of the aggravating 
or mitigating circumstances which can accompany the completed 
crimes. In other words, the intent to kill may have been formed after 
premeditation or deliberation, it may have been formed upon a 
sudden explosion of violence, or it may have been brought about by 
a heat of passion or an unreasonable but good faith belief in the 
necessity of self-defense.  

 
(People v. Van Ronk (1985) 171 Cal.App.3d 818, 824 [217 Cal.Rptr. 581] 
[citation omitted].) 
 
No Attempted Involuntary Manslaughter 
There is no crime of attempted involuntary manslaughter. (People v. Johnson 
(1996) 51 Cal.App.4th 1329, 1332 [59 Cal.Rptr.2d 798].)   
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See the Related Issues section to CALCRIM No. 570, Voluntary Manslaughter: 
Heat of Passion—Lesser Included Offense. 
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Assaultive Crimes and Battery 
 

800. Aggravated Mayhem (Pen. Code, § 205) 
  

The defendant is charged [in Count __] with aggravated mayhem [in violation 
of Penal Code section 205].  
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant unlawfully and maliciously (disabled or disfigured 
someone permanently/ [or] deprived someone else of a limb, organ, 
or part of (his/her) body); 

 
2. When the defendant acted, (he/she) intended to (permanently 

disable or disfigure the other person/ [or] deprive the other person 
of a limb, organ, or part of (his/her) body); 

 
AND 
 
3. Under the circumstances, the defendant’s act showed extreme 

indifference to the physical or psychological well-being of the other 
person. 

 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to annoy or injure someone else. 
 
[A disfiguring injury may be permanent even if it can be repaired by medical 
procedures.] 
 
[The People do not have to prove that the defendant intended to kill.]
  
New January 2006[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
In element 1, give the first option if the defendant was prosecuted for permanently 
disabling or disfiguring the victim. Give the second option if the defendant was 
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prosecuted for depriving someone of a limb, organ, or body part. (See Pen. Code, 
§ 205.) 
 
The bracketed sentence regarding “permanent injury” may be given on request if 
there is evidence that the injury may be repaired by medical procedures. (People v. 
Hill (1994) 23 Cal.App.4th 1566, 1574–1575 [28 Cal.Rptr.2d 783] [not error to 
instruct that an injury may be permanent even though cosmetic repair may be 
medically feasible].) 
 
The bracketed sentence stating that “The People do not have to prove that the 
defendant intended to kill,” may be given on request if there is no evidence or 
conflicting evidence that the defendant intended to kill someone. (See Pen. Code, 
§ 205.) 
 

AUTHORITY 
 
• ElementsPen. Code, § 205. 

• Malicious DefinedPen. Code, § 7, subd. 4; People v. Lopez (1986) 176 
Cal.App.3d 545, 550 [222 Cal.Rptr. 101]. 

• Permanent DisabilitySee, e.g., People v. Thomas (1979) 96 Cal.App.3d 507, 
512 [158 Cal.Rptr. 120] [serious ankle injury lasting over six months], 
overruled on other grounds People v. Kimble (1988) 44 Cal.3d 480, 498 [244 
Cal.Rptr. 148, 749 P.2d 803]. 

• Permanent DisfigurementSee People v. Hill (1994) 23 Cal.App.4th 1566, 
1571 [28 Cal.Rptr.2d 783]; see also People v. Newble (1981) 120 Cal.App.3d 
444, 451 [174 Cal.Rptr. 637] [head is member of body for purposes of 
disfigurement]. 

• Specific Intent to Cause Maiming InjuryPeople v. Ferrell (1990) 218 
Cal.App.3d 828, 833 [267 Cal.Rptr. 283]; People v. Lee (1990) 220 
Cal.App.3d 320, 324–325 [269 Cal.Rptr. 434]. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person §§89-911 Witkin & Epstein, California Criminal Law (3d ed. 2000) 
Crimes Against the Person, § 87. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.16 (Matthew Bender). 
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LESSER INCLUDED OFFENSES 
 
• Simple MayhemPeople v. Robinson (2014) 232 Cal.App.4th 69, 77-80 [180 

Cal.Rptr.3d 796]. 

• Attempted Aggravated MayhemPen. Code, §§ 205, 663. 

• AssaultPen. Code, § 240. 

• Battery with Serious Bodily InjuryPen. Code, § 243(d); People v. Ausbie 
(2004) 123 Cal.App.4th 855 [20 Cal.Rptr.3d 371]. 

• BatteryPen. Code, § 242. 
 
Assault with force likely to produce great bodily injury (Pen. Code, § 245(a)(1)) is 
not a lesser included offense to mayhem. (People v. Ausbie (2004) 123 
Cal.App.4th 855, 862-863 [20 Cal.Rptr.3d 371]. 
 

RELATED ISSUES 
 
Victim Must Be Alive 
A victim of mayhem must be alive at the time of the act. (People v. Kraft (2000) 
23 Cal.4th 978, 1058 [99 Cal.Rptr.2d 1, 5 P.3d 68]; see People v. Jentry (1977) 69 
Cal.App.3d 615, 629 [138 Cal.Rptr. 250].) 
 
Evidence of Indiscriminate Attack or Actual Injury Constituting Mayhem 
Insufficient to Show Specific Intent 
“Aggravated mayhem . . . requires the specific intent to cause the maiming injury. 
[Citation.] Evidence that shows no more than an ‘indiscriminate attack’ is 
insufficient to prove the required specific intent. [Citation.] Furthermore, specific 
intent to maim may not be inferred solely from evidence that the injury inflicted 
actually constitutes mayhem; instead, there must be other facts and circumstances 
which support an inference of intent to maim rather than to attack 
indiscriminately. [Citation.]” (People  v. Park (2000) 112 Cal.App.4th 61, 64 [4 
Cal.Rptr.3d 815].) 
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Sex Offenses 
 
1017. Oral Copulation of an Intoxicated Person (Pen. Code, § 288a(a), 

(i)) 
  

The defendant is charged [in Count __] with oral copulation of a person while 
that person was intoxicated [in violation of Penal Code section 288a(i)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of oral copulation with another 
person; 

 
2. An (intoxicating/anesthetic/controlled) substance prevented the 

other person from resisting; 
 

AND 
 
3. The defendant knew or reasonably should have known that the 

effect of an (intoxicating/anesthetic/controlled) substance prevented 
the other person from resisting. 

 
Oral copulation is any contact, no matter how slight, between the mouth of 
one person and the sexual organ or anus of another person. Penetration is not 
required. 
 
A person is prevented from resisting if he or she is so intoxicated that he or she 
cannot give legal consent. In order to give legal consent, a person must be able 
to exercise reasonable judgment. In other words, the person must be able to 
understand and weigh the physical nature of the act, its moral character, and 
probable consequences. Legal consent is consent given freely and voluntarily 
by someone who knows the nature of the act involved. 
 
[______________ <If appropriate, insert controlled substance> (is/are) [a] 
controlled substance[s].] 
 
<Defense: Reasonable Belief Capable of Consent> 
[The defendant is not guilty of this crime if (he/she) actually and reasonably 
believed that the person was capable of consenting to oral copulation, even if 
the defendant’s belief was wrong. The People have the burden of proving 
beyond a reasonable doubt that the defendant did not actually and 
reasonably believe that the woman was capable of consenting. If the People 
have not met this burden, you must find the defendant not guilty.] 
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New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
A space is provided to identify controlled substances if the parties agree that there 
is no issue of fact. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of reasonable belief the 
person was capable of consent if there is sufficient evidence to support the 
defense. (See People v. Giardino (2000) 82 Cal.App.4th 454, 472 [98 Cal.Rptr.2d 
315].) 
 
Related Instructions 
CALCRIM No. 1016, Oral Copulation in Concert, may be given in conjunction 
with this instruction, if appropriate. 

 
AUTHORITY 

 
• ElementsPen. Code, § 288a(a), (i). 

• Consent DefinedPen. Code, § 261.6. 

• Controlled SubstancesHealth & Safety Code, §§ 11054–11058; see People 
v. Avila (2000) 80 Cal.App.4th 791, 798, fn. 7 [95 Cal.Rptr.2d 651]. 

• Anesthetic EffectSee People v. Avila (2000) 80 Cal.App.4th 791, 798–799 
[95 Cal.Rptr.2d 651] [in context of sodomy]. 

• Oral Copulation DefinedPeople v. Grim (1992) 9 Cal.App.4th 1240, 1242–
1243 [11 Cal.Rptr.2d 884]. 

• “Prevented From Resisting” DefinedSee People v. Giardino (2000) 82 
Cal.App.4th 454, 465–466 [98 Cal.Rptr.2d 315] [rape of intoxicated woman]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency §§ 35-37, 39, 1782 Witkin & Epstein, California 
Criminal Law (3d ed. 2000) Sex Offenses and Crimes Against Decency, §§ 31–33, 
35.  

91



 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][c], [5] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

LESSER INCLUDED OFFENSES 
 
• Attempted Oral Copulation Pen. Code, §§ 663, 288a. 
 

RELATED ISSUES 
 
See the Related Issues section to CALCRIM No. 1015, Oral Copulation by Force, 
Fear, or Threats. 
 
A defendant may be convicted of both oral copulation of an intoxicated person and 
oral copulation of an unconscious person.  (People v. Gonzalez (2014) 60 Cal.4th 
533,  [179 Cal.Rptr.3d 1, 335 P.3d 1083]; Pen. Code, §§ 288a(f), (i).) 
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Sex Offenses 
 

1018. Oral Copulation of an Unconscious Person (Pen. Code, § 
288a(a), (f)) 

   

The defendant is charged [in Count __] with oral copulation of a person who 
was unconscious of the nature of the act [in violation of Penal Code section 
288a(f)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of oral copulation with another 
person; 

 
2. The other person was unable to resist because (he/she) was 

unconscious of the nature of the act; 
 

AND 
 

3. The defendant knew that the other person was unable to resist 
because (he/she) was unconscious of the nature of the act. 

 
Oral copulation is any contact, no matter how slight, between the mouth of 
one person and the sexual organ or anus of another person. Penetration is not 
required. 
 
A person is unconscious of the nature of the act if he or she is (unconscious or 
asleep/ [or] not aware that the act is occurring/ [or] not aware of the essential 
characteristics of the act because the perpetrator tricked, lied to, or concealed 
information from the person/ [or] not aware of the essential characteristics of 
the act because the perpetrator fraudulently represented that the oral 
copulation served a professional purpose when it served no professional 
purpose). 
             
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
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Related Instructions 
CALCRIM No. 1016, Oral Copulation in Concert, may be given in conjunction 
with this instruction, if appropriate. 

 
AUTHORITY 

 
• ElementsPen. Code, § 288a(a), (f). 

• Oral Copulation DefinedPeople v. Grim (1992) 9 Cal.App.4th 1240, 1242–
1243 [11 Cal.Rptr.2d 884]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency §§ 35-37, 39, 1782 Witkin & Epstein, California 
Criminal Law (3d ed. 2000) Sex Offenses and Crimes Against Decency, §§ 31–33, 
35.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][c], [5] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

COMMENTARY 
 
The statutory language describing unconsciousness includes “was not aware, 
knowing, perceiving, or cognizant that the act occurred.” (See Pen. Code, § 
288a(f)(2)−(4).) The committee did not discern any difference among the statutory 
terms and therefore used “aware” in the instruction. If there is an issue over a 
particular term, that term should be inserted in the instruction. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Oral Copulation Pen. Code, §§ 663, 288a. 

 
RELATED ISSUES 

 
See the Related Issues Section to CALCRIM No. 1015, Oral Copulation by Force, 
Fear, or Threats. 
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A defendant may be convicted of both oral copulation of an intoxicated person and 
oral copulation of an unconscious person.  (People v. Gonzalez (2014) 60 Cal.4th 
533,  [179 Cal.Rptr.3d 1, 335 P.3d 1083]; Pen. Code, §§ 288a(f), (i).) 
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Sex Offenses 
 

1170. Failure to Register as Sex Offender (Pen. Code, § 290(b)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with failing to register as a sex 
offender [in violation of Penal Code section 290(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant was previously (convicted of/found to have 
committed) __________ <specify the offense for which the defendant is 
allegedly required to register>; 

 
2. The defendant resided (in __________ <insert name of city>, 

California/in an unincorporated area or a city with no police 
department in __________ <insert name of county> County, 
California/on the campus or in the facilities of __________ <insert 
name of university or college>in California); 

 
3.  The defendant actually knew (he/she) had a duty under Penal Code 

section 290 to register as a sex offender [living at __________<insert 
specific address or addresses in California] and that (he/she) had to 
register within five working days of __________<insert triggering 
event specified in Penal Code section 290(b)>; 

 
AND 
 
<Alternative 4A—change of residence> 
[4. The defendant willfully failed to register as a sex offender with the 

(police chief of that city/sheriff of that county/the police chief of that 
campus or its facilities) within five working days of (coming into/ 
[or] changing (his/her) residence within) that (city/county/campus).] 

 
<Alternative 4B—birthday> 
[4. The defendant willfully failed to annually update (his/her) 

registration as a sex offender with the (police chief of that 
city/sheriff of that county/the police chief of that campus) within 
five working days of (his/her) birthday.]  

 
Someone commits an act willfully when he or she does it willingly or on 
purpose.  
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[Residence means one or more addresses where someone regularly resides, 
regardless of the number of days or nights spent there, such as a shelter or 
structure that can be located by a street address.  A residence may include, 
but is not limited to, houses, apartment buildings, motels, hotels, homeless 
shelters, and recreational and other vehicles.] 
 
__________________________________________________________________ 
New January 2006; Revised August 2006, April 2010, October 2010, February 
2013, February 2014, August 2014[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. This instruction is based on the language of the statute effective January 
1, 2006. The instruction may not be appropriate for offenses that occurred before 
that date. Note also that this is an area where case law is developing rapidly. The 
court should review recent decisions on Penal Code section 290 before instructing. 
 
In element 1, if the specific offense triggering the registration requirement is 
spousal rape, the instruction must include the requirement that the offense 
involved the use of “force or violence.” (People v. Mason (2013) 218 Cal.App.4th 
818, 822-827 [160 Cal.Rptr.3d 516].) 
 
In element 3, choose the option “living at __________<insert specific address in 
California> if there is an issue whether the defendant actually knew that a place 
where he or she spent time was a residence triggering the duty to register.  (People 
v. Cohens (2009) 178 Cal.App.4th 1442, 1451 [101 Cal.Rptr.3d 289]; People v. 
LeCorno (2003) 109 Cal.App.3d 1058, 1068-1069 [135 Cal.Rptr.2d 775]. 
 
In element 4, give alternative 4A if the defendant is charged with failing to register 
within five working days of changing his or her residence or becoming homeless. 
(Pen. Code, § 290(b).) Give alternative 4B if the defendant is charged with failing 
to update his or her registration within five working days of his or her birthday. 
(Pen. Code, § 290.012.)  
 
If the defendant is charged with a prior conviction for failing to register, give 
CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or CALCRIM No. 
3101, Prior Conviction: Bifurcated Trial, unless the defendant has stipulated to 
the truth of the prior conviction. (See People v. Merkley (1996) 51 Cal.App.4th 
472, 476 [58 Cal.Rptr. 2d 21]; People v. Bouzas (1991) 53 Cal.3d 467, 477–480 
[279 Cal.Rptr. 847, 807 P.2d 1076]; People v. Weathington (1991) 231 
Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) 
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For the charge of failure to register, it is error to give an instruction on general 
criminal intent that informs the jury that a person is “acting with general criminal 
intent, even though he may not know that his act or conduct is unlawful.” (People 
v. Barker (2004) 34 Cal.4th 345, 360 [18 Cal.Rptr.3d 260, 96 P.3d 507]; People v. 
Edgar (2002) 104 Cal.App.4th 210, 219 [127 Cal.Rptr.2d 662].) The court should 
consider whether it is more appropriate to give CALCRIM No. 251, Union of Act 
and Intent: Specific Intent or Mental State, or to give a modified version of 
CALCRIM No. 250, Union of Act and Intent: General Intent, as explained in the 
Related Issues section to CALCRIM No. 250.  
 

AUTHORITY 
 
• Elements.Pen. Code, §§ 290(b) [change in residence],  290.012 [birthday]; 

People v. Garcia (2001) 25 Cal.4th 744, 752 [107 Cal.Rptr.2d 355, 23 P.3d 
590]. 

• Spousal Rape Not Registerable Offense Absent Force or Violence.People v. 
Mason (2013) 218 Cal.App.4th 818, 825-826 [160 Cal.Rptr.3d 516]. 

• Definition of Residence. Pen. Code, § 290.011(g); People v. Gonzales 
(2010) 183 Cal.App.4th 24, 35 [107 Cal.Rptr.3d 11]. 

• Willfully Defined.Pen. Code, § 7(1); see People v. Barker (2004) 34 Cal.4th 
345, 360 [18 Cal.Rptr.3d 260, 96 P.3d 507]. 

• Actual Knowledge of Duty Required.People v. Garcia (2001) 25 Cal.4th 
744, 752 [107 Cal.Rptr.2d 355, 23 P.3d 590]. 

• Continuing Offense.Wright v. Superior Court (1997) 15 Cal.4th 521, 527–
528 [63 Cal.Rptr.2d 322, 936 P.2d 101]. 

• General Intent Crime.People v. Barker (2004) 34 Cal.4th 345, 360 [18 
Cal.Rptr.3d 260, 96 P.3d 507]; People v. Johnson (1998) 67 Cal.App.4th 67, 
72 [78 Cal.Rptr.2d 795]. 

• No Duty to Define Residence.People v. McCleod (1997) 55 Cal.App.4th 
1205, 1219 [64 Cal.Rptr.2d 545]. 

• Registration is Not Punishment.In re Alva (2004) 33 Cal.4th 254, 262 [14 
Cal.Rptr.3d 811, 92 P.3d 311]. 

• Jury May Consider Evidence That Significant Involuntary Condition Deprived 
Defendant of Actual Knowledge.People v. Sorden (2005) 36 Cal.4th 65, 72 
[29 Cal.Rptr.3d 777, 113 P.3d 565]. 
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• People Must Prove Defendant Was California Resident at Time of 
Offense.People v Wallace (2009) 176 Cal.App.4th 1088, 1102-1104 [.98 
Cal.Rptr.3d 618]. 

• Defendant Must Have Actual Knowledge That Location is Residence for 
Purpose of Duty to Register.(People v. Aragon (2012) 207 Cal.App.4th 504, 
510 [143 Cal.Rptr.3d 476]; People v. LeCorno (2003) 109 Cal.App.4th 1058, 
1067-1070 [135 Cal.Rptr.2d 775]. 

 
Secondary Sources 
 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment §§ 136-
1493 Witkin & Epstein, California Criminal Law (3d ed. 2000) Punishment, §§ 
184–188.  
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 93, 
Disabilities Flowing From Conviction, § 93.04[2] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 140, 
Challenges to Crimes, § 140.20[1][a], Ch. 142, Crimes Against the Person, § 
142.21 (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

RELATED ISSUES 
 
Other Violations of Section 290 
This instruction applies to violations under Penal Code sections 290(b) and 
290.012. Section 290 imposes numerous other duties on persons convicted of sex 
offenses. For example, a registered sex offender must: 
 

1. Notify the agency where he or she was last registered of any new 
address or location, whether inside or outside California, or any name 
change. (See Pen. Code, §§ 290.013–290.014; People v. Smith (2004) 
32 Cal.4th 792, 800–802 [11 Cal.Rptr.3d 290, 86 P.3d 348] [under 
former Pen. Code, § 290(f), which allowed notice of change of address 
in writing, there is sufficient notice if defendant mails change of address 
form even if agency does not receive it]; People v. Annin (2004) 116 
Cal.App.4th 725, 737–740 [10 Cal.Rptr.3d 712] [discussing meaning of 
“changed” residence]; People v. Davis (2002) 102 Cal.App.4th 377, 385 
[125 Cal.Rptr.2d 519] [must instruct on requirement of actual 
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knowledge of duty to notify law enforcement when moving out of 
jurisdiction]; see also People v. Franklin (1999) 20 Cal.4th 249, 255–
256 [84 Cal.Rptr.2d 241, 975 P.2d 30] [construing former Pen. Code, § 
290(f), which did not specifically require registration when registrant 
moved outside California].) 

 
2. Register multiple residences wherever he or she regularly resides. (See 

Pen. Code, § 290.010; People v. Edgar (2002) 104 Cal.App.4th 210, 
219–222 [127 Cal.Rptr.2d 662] [court failed to instruct that jury must 
find that defendant actually knew of duty to register multiple residences; 
opinion cites former section 290(a)(1)(B)]; People v. Vigil (2001) 94 
Cal.App.4th 485, 501 [114 Cal.Rptr.2d 331].) 

 
3. Update his or her registration at least once every 30 days if he or she is 

“a transient.” (See Pen. Code, § 290.011.) 
 
A sexually violent predator who is released from custody must verify his or her 
address at least once every 90 days and verify any place of employment. (See Pen. 
Code, § 290.012.) Other special requirements govern: 
 

1. Residents of other states who must register in their home state but are 
working or attending school in California. (See Pen. Code, § 290.002.) 

 
2. Sex offenders enrolled at, employed by, or carrying on a vocation at any 

university, college, community college, or other institution of higher 
learning. (See Pen. Code, § 290.01.) 

 
In addition, providing false information on the registration form is a violation of 
section 290.018. (See also People v. Chan (2005) 128 Cal.App.4th 408 [26 
Cal.Rptr.3d 878].) 

 
Forgetting to Register 
If a person actually knows of his or her duty to register, “just forgetting” is not a 
defense. (People v. Barker (2004) 34 Cal.4th 345, 356–357 [18 Cal.Rptr.3d 260, 
96 P.3d 507].) In reaching this conclusion, the court stated, “[w]e do not here 
express an opinion as to whether forgetfulness resulting from, for example, an 
acute psychological condition, or a chronic deficit of memory or intelligence, 
might negate the willfulness required for a section 290 violation.” (Id. at p. 358 
[italics in original].)  
 
Registration Requirement for Consensual Oral Copulation With Minor 
Penal Code section 290 requires lifetime registration for a person convicted of 
consensual oral copulation with a minor but does not require such registration for 
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a person convicted of consensual sexual intercourse with a minor. (Pen. Code, § 
290(c).) The mandatory registration requirement for consensual oral copulation 
with a minor is does not deny equal protection of laws.  (People v. Johnson  
(2015) 60 Cal.4th 871[183 Cal.Rptr.3d 96, 341 P.3d 1075][overruling 
unenforceable because this disparity denies equal protection of the laws.  (People 
v. Hofsheier (2006) 37 Cal.4th 1185, 1191, 1205–1206 [39 Cal.Rptr.3d 821, 129 
P.3d 29].) A defendant convicted of consensual oral copulation with a minor 
might, however, be required to register pursuant to judicial discretion under 
[former] section 290(a)(2)(E) (after October 13, 2007 section 290.006).  (Id. at p. 
1208.)   
 
Moving Between Counties—Failure to Notify County Leaving and County 
Moving To Can Only Be Punished as One Offense 
A person who changes residences a single time, failing to notify both the 
jurisdiction he or she is departing from and the jurisdiction he or she is entering, 
commits two violations of Penal Code section 290 but can only be punished for 
one. (People v. Britt (2004) 32 Cal.4th 944, 953–954 [12 Cal.Rptr.3d 66, 87 P.3d 
812].) Further, if the defendant has been prosecuted in one county for the 
violation, and the prosecutor in the second county is aware of the previous 
prosecution, the second county cannot subsequently prosecute the defendant. (Id. 
at pp. 955–956.)   
 
Notice of Duty to Register on Release From Confinement 
No reported case has held that the technical notice requirements are elements of 
the offense, especially when the jury is told that they must find the defendant had 
actual knowledge. (See former Pen. Code, § 290(b), after October 13, 2007, 
section 290.017; People v. Garcia (2001) 25 Cal.4th 744, 754, 755–756 [107 
Cal.Rptr.2d 355, 23 P.3d 590] [if defendant willfully and knowingly failed to 
register, Buford does not require reversal merely because authorities failed to 
comply with technical requirements]; see also People v. Buford (1974) 42 
Cal.App.3d 975, 987 [117 Cal.Rptr. 333] [revoking probation for noncompliance 
with section 290, an abuse of discretion when court and jail officials also failed to 
comply].) The court in Garcia did state, however, that the “court’s instructions on 
‘willfulness’ should have required proof that, in addition to being formally notified 
by the appropriate officers as required by section 290, in order to willfully violate 
section 290 the defendant must actually know of his duty to register.” (People v. 
Garcia, supra, 25 Cal.4th at p. 754.)  
 
1171–1179. Reserved for Future Use 
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Sex Offenses 
 

1180. Incest  (Pen. Code, § 285) 
__________________________________________________________________ 

The defendant is charged [in Count __] with incest [in violation of Penal Code 
section 285]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant had sexual intercourse with another person; 
 

2. When the defendant did so, (he/she) was at least 14 years old; 
 
3. When the defendant did so, the other person was at least 14 years 

old; 
 
AND 
 
4. The defendant and the other person are related to each other as 

(parent and child/[great-]grandparent and [great-]grandchild/[half] 
brother and [half] sister/ uncle andniece/aunt and 
nephew_______________<insert description of relationship from 
Family Code section 2200). 

 
Sexual intercourse means any penetration, no matter how slight, of the vagina 
or genitalia by the penis. [Ejaculation is not required.] 
 
 [Under the law, a person becomes one year older as soon as the first minute 
of his or her birthday has begun.] 
_________________________________________________________________ 
New January 2006; Revised June 2007, October 2010, February 2012[insert date 
of council approval] 
 
 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
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This instruction focuses on incestuous sexual intercourse with a minor, which is 
the most likely form of incest to be charged. Incest is also committed by 
intercourse between adult relatives within the specified degree of consanguinity, 
or by an incestuous marriage. (See Pen. Code, § 285.) 
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
 
 

AUTHORITY 
 
• ElementsPen. Code, § 285. 

• Incestuous MarriagesFam. Code, § 2200. 

• Sexual Intercourse DefinedSee Pen. Code, § 263; People v. Karsai (1982) 
131 Cal.App.3d 224, 233–234 [182 Cal.Rptr. 406], disapproved on other 
grounds by People v. Jones (1988) 46 Cal.3d 585 [250 Cal.Rptr. 635, 758 P.2d 
1165]. 

 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency §§ 140-143, 1782 Witkin & Epstein, California Criminal 
Law (3d ed. 2000) Sex Offenses and Crimes Against Decency, §§ 138–142.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.21[3] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted IncestPen. Code, §§ 664, 285. 
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RELATED ISSUES 
 
Accomplice Instructions 
A minor is a victim of, not an accomplice to, incest. Accomplice instructions are 
not appropriate in a trial for incest involving a minor. (People v. Tobias (2001) 25 
Cal.4th 327, 334 [106 Cal.Rptr.2d 80, 21 P.3d 758]; see People v. Stoll (1927) 84 
Cal.App. 99, 101–102 [257 P. 583].) An exception may exist when two minors 
engage in consensual sexual intercourse, and thus both are victims of the other’s 
crime. (People v. Tobias, supra, 25 Cal.4th at p. 334; see In re T.A.J. (1998) 62 
Cal.App.4th 1350, 1364–1365 [73 Cal.Rptr.2d 331] [minor perpetrator under Pen. 
Code, § 261.5].) An adult woman who voluntarily engages in the incestuous act is 
an accomplice, whose testimony must be corroborated. (See People v. Stratton 
(1904) 141 Cal. 604, 609 [75 P. 166].) 
 
 
Half-Blood Relationship 
Family Code section 2200 prohibits sexual relations between brothers and sisters 
of half blood, but not between uncles and nieces of half blood. (People v. Baker 
(1968) 69 Cal.2d 44, 50 [69 Cal.Rptr. 595, 442 P.2d 675] [construing former 
version of § 2200].) However, sexual intercourse between persons the law deems 
to be related is proscribed. A trial court may properly instruct on the conclusive 
presumption of legitimacy (see Fam. Code, § 7540) if a defendant uncle asserts 
that the victim’s mother is actually his half sister. The presumption requires the 
jury to find that if the defendant’s mother and her potent husband were living 
together when the defendant was conceived, the husband was the defendant’s 
father, and thus the defendant was a full brother of the victim’s mother. (People v. 
Russell (1971) 22 Cal.App.3d 330, 335 [99 Cal.Rptr. 277].) 
 
Lack of Knowledge as Defense 
No reported cases have held that lack of knowledge of the prohibited relationship 
is a defense to incest. (But see People v. Patterson (1894) 102 Cal. 239, 242–243 
[36 P. 436] [dictum that party without knowledge of relationship would not be 
guilty]; see also People v. Vogel (1956) 46 Cal.2d 798, 801, 805 [299 P.2d 850] 
[good faith belief is defense to bigamy].) 
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Kidnapping 
 
1252. Defense to Child Abduction:  Protection From Immediate Injury 

(Pen. Code, § 278.7(a) and (b)) 
  

The defendant did not maliciously deprive a (lawful custodian of a right to 
custody/ [or] person of a right to visitation) if the defendant: 
 

1. Had a right to custody of the child when (he/she) abducted the 
child; 

 
2. Had a good faith and reasonable belief when abducting the child 

that the child would suffer immediate bodily injury or emotional 
harm if left with the other person; 

 
3. Made a report to the district attorney’s office in the county where 

the child lived within a reasonable time after the abduction; 
 

4. Began a custody proceeding in an appropriate court within a 
reasonable time after the abduction; 

 
AND 
 
5. Informed the district attorney’s office of any change of address or 

telephone number for (himself/herself) and the child. 
 
To abduct means to take, entice away, keep, withhold, or conceal. 
 
The right to custody means the right to physical care, custody, and control of 
the child because of a court order or under the law. 
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to disturb, defraud, annoy, or 
injure someone else. 
 
[One way a child may suffer emotional harm is if he or she has a parent who 
has committed domestic violence against the parent accused of abducting the 
child. Acts of “domestic violence” include, but are not limited to (1) sexual 
assault; (2) causing or attempting to cause bodily injury, either intentionally 
or recklessly; or (3) causing a person to reasonably fear imminent serious 
bodily injury to himself or herself or another.] 
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[The report to the district attorney must include the defendant’s name, the 
defendant’s or child’s current address and telephone number, and the 
reasons the child was abducted.] 
 
[A reasonable time within which to make a report to the district attorney’s 
office is at least 10 days from when the defendant took the child.] 
 
[A reasonable time to begin a custody proceeding is at least 30 days from the 
time the defendant took the child.] 
 
The People have the burden of proving beyond a reasonable doubt that the 
defendant maliciously deprived a (lawful custodian of a right to custody/ [or] 
person of a right to visitation). If the People have not met this burden, you 
must find the defendant not guilty of __________<insert crime charged>. 
  
New January 2006[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to instruct on this defense if the defendant is 
relying on it, or if there is substantial evidence supporting the defense and the 
defense is not inconsistent with the defendant's theory of the case. (See People v. 
Neidinger (2006) 40 Cal.4th 67, 75, 79 [51 Cal.Rptr.3d 45][defendant must raise a 
reasonable doubt]; People v. Mehaisin (2002) 101 Cal.App.4th 958, 965 [124 
Cal.Rptr.2d 683]; People v. Sedeno (1974) 10 Cal.3d 703, 715–716 [112 Cal.Rptr. 
1, 518 P.2d 913] [duty to instruct on defenses], disapproved on other grounds in 
People v. Flannel (1979) 25 Cal.3d 668, 684–685, fn. 12 [160 Cal.Rptr. 84, 603 
P.2d 1] and in People v. Breverman (1998) 19 Cal.4th 142, 163, fn. 10, 164–178 
[77 Cal.Rptr.2d 870, 960 P.2d 1094].)  
 
People v. Mehaisin (2002) 101 Cal.App.4th 958, 965 holds that the "defendant 
was not entitled to a section 278.7 defense because he did not report the taking to 
the Sacramento District Attorney and did not commence a custody proceeding"] 
People v. Neidinger (2006) 40 Cal.4th 67, 73 fn.4, 79 explains that “the section 
278.7(a) defense provides a specific example of when the person does not act 
maliciously. “ 
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Give on request the bracketed paragraph regarding “emotional harm” and 
“domestic violence” if there is evidence that the defendant had been a victim of 
domestic violence committed by the other parent. (See Pen. Code, §§ 278.7(b), 
277(j); Fam. Code, §§ 6203, 6211.) 
 

AUTHORITY 
 
• Elements of DefensePen. Code, § 278.7. 

• Abduct DefinedPen. Code, § 277(k). 

• Court Order or Custody Order DefinedPen. Code, § 277(b). 

• Domestic Violence DefinedPen. Code, § 277(j); see Fam. Code, §§ 6203, 
6211. 

• Person DefinedPen. Code, § 277(i) [includes parent or parent’s agent]. 

• Right to Custody DefinedPen. Code, § 277(e); see People v. Mehaisin 
(2002) 101 Cal.App.4th 958, 964 [124 Cal.Rptr.2d 683] [liberal visitation 
period does not constitute right to custody]. 

• Pen. Code § 278.7, subdivision (a), Is Specific Example of Proving Absence of 
Malice. (People v. Neidinger (2006) 40 Cal.4th 67, 79 [51 Cal.Rptr.3rd 45].)  

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person § 3311 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes 
Against the Person, § 292. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14[2][a] (Matthew Bender). 
 
 
1253–1299. Reserved for Future Use 
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Arson 
 

1500. Aggravated Arson (Pen. Code, § 451.5) 
__________________________________________________________________ 

If you find the defendant guilty of arson [as charged in Count[s] __], you 
must then decide whether[, for each crime of arson,] the People have proved 
the additional allegation that the arson was aggravated. [You must decide 
whether the People have proved this allegation for each crime of arson and 
return a separate finding for each crime of arson.] 
 
To prove this allegation, the People must prove that: 
 

1. The defendant acted willfully, maliciously, deliberately, and with 
premeditation; 

 
[AND] 
 
2. The defendant acted with intent to injure one or more persons, or to 

damage property under circumstances likely to injure one or more 
persons, or to damage one or more structures or inhabited 
dwellings(;/.) 

 
 [AND 
 
 <Alternative 3A—loss exceeding $5.657 million> 

[3A. The fire caused property damage and other losses exceeding 
$5.657 million[, including the cost of fire suppression].] 

 
[OR] 

 
 <Alternative 3B—destroyed five or more inhabited structures> 

[3B. The fire damaged or destroyed five or more inhabited structures.]] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to disturb, defraud, annoy, or 
injure someone else. 
 
The defendant acted deliberately if (he/she) carefully weighed the 
considerations for and against (his/her) choice and, knowing the 
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consequences, decided to commit the arson. The defendant acted with 
premeditation if (he/she) decided to commit the arson before committing the 
act that caused the arson. 
 
[The length of time the person spends considering whether to commit arson 
does not alone determine whether the arson is deliberate and premeditated. 
The amount of time required for deliberation and premeditation may vary 
from person to person and according to the circumstances. A decision to 
commit arson made rashly, impulsively, or without careful consideration of 
the choice and its consequences is not deliberate and premeditated. On the 
other hand, a cold, calculated decision to commit arson can be reached 
quickly. The test is the extent of the reflection, not the length of time.] 
 
[A (dwelling/ [or] structure) is inhabited if someone lives there and either is 
present or has left but intends to return.] 

 
[A (dwelling/ [or] structure) is inhabited if someone used it as a dwelling and 
left only because a natural or other disaster caused him or her to leave.]  
 
[A (dwelling/ [or] structure) is not inhabited if the former residents have 
moved out and do not intend to return, even if some personal property 
remains inside.] 
 
[A dwelling includes any (structure/garage/office/__________) that is attached 
to the house and functionally connected with it.] 
 
The People have the burden of proving each allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that the 
allegation has not been proved. 
  
New January 2006[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
sentencing factor if the defendant is charged with aggravated arson. 
 
If the prosecution alleges that the fire caused more than 5.657 million dollars in 
damage, give alternative A in element 3. If the prosecution alleges that the fire 
damaged five or more inhabited structures, give alternative B in element 3. 
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If the prosecution alleges that the defendant was previously convicted of arson 
within ten years of the current offense, give elements 1 and 2 only. The court must 
also give either CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or 
CALCRIM No. 3101, Prior Conviction: Bifurcated Trial, unless the defendant has 
stipulated to the truth of the prior conviction. 
 
The definitions of “deliberation” and “premeditation” and the bracketed paragraph 
that begins with “The length of time” are derived from the first degree murder 
instruction because no recorded case construes their meaning in the context of 
Penal Code section 451.5. (See CALCRIM No. 521, Murder: Degrees.) 
 
Give the bracketed definitions of inhabited dwelling or structure if relevant. 
 
If there is an issue as to whether the fire caused the property damage, give 
CALCRIM No. 240, Causation. 
 

AUTHORITY 
 
• Enhancement.Pen. Code, § 451.5. 

• Inhabitation Defined.Pen. Code, § 459. 

• House Not Inhabited Means Former Residents Not ReturningPeople v. 
Cardona (1983) 142 Cal.App.3d 481, 483 [191 Cal.Rptr. 109]. 

 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 268-273 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, § 239. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 
 

RELATED ISSUES 
 
See the Related Issues section to CALCRIM No. 1515, Arson. 
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Theft and Extortion   
 

1863. Defense to Theft or Robbery: Claim of Right (Pen. Code, § 511) 
  

If the defendant obtained property under a claim of right, (he/she) did not 
have the intent required for the crime of (theft/ [or] robbery). 
 
The defendant obtained property under a claim of right if (he/she) believed 
in good faith that (he/she) had a right to the specific property or a specific 
amount of money, and (he/she) openly took it.  
 
In deciding whether the defendant believed that (he/she) had a right to the 
property and whether (he/she) held that belief in good faith, consider all the 
facts known to (him/her) at the time (he/she) obtained the property, along 
with all the other evidence in the case. The defendant may hold a belief in 
good faith even if the belief is mistaken or unreasonable. But if the defendant 
was aware of facts that made that belief completely unreasonable, you may 
conclude that the belief was not held in good faith.   
 
[The claim-of-right defense does not apply if the defendant attempted to 
conceal the taking at the time it occurred or after the taking was discovered.] 
 
[The claim-of-right defense does not apply to offset or pay claims against 
the property owner of an undetermined or disputed amount.] 
 
[The claim-of-right defense does not apply if the claim arose from an 
activity commonly known to be illegal or known by the defendant to be 
illegal.] 
 
If you have a reasonable doubt about whether the defendant had the intent 
required for (theft/ [or] robbery), you must find (him/her) not guilty of 
__________ <insert specific theft crime>. 
  
New January 2006; Revised October 2010[insert date of council approval] 

BENCH NOTES 
 
Instructional Duty 
There is a split in authority about whether the trial court must instruct sua sponte 
on the defense of claim of right.  (See When a claim of right is supported by 
substantial evidence, the trial court must instruct sua sponte on the defense. 
(People v. Russell (2006) 144 Cal.App.4th 1415, 1429 [51 Cal.Rptr.3d 263]; 
People v. Creath (1995) 31 Cal.App.4th 312, 319 [37 Cal.Rptr.2d 336][sua sponte 
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duty when claim of right supported ]; see People v. Barnett (1998) 17 Cal.4th 
1044, 1145 [74 Cal.Rptr.2d 121, 954 P.2d 384] [no substantial evidence 
supporting inference of bona fide belief].)but see People v. Hussain (2014) 231 
Cal.App.4th 261, 268-269 [179 Cal.Rptr.3d 679][no sua sponte duty to instruct on 
claim of right], following People v. Anderson (2011) 51 Cal.4th 989, 998 [125 
Cal.Rptr.3d 408, 252 P.3d 968][no sua sponte duty to instruct on accident].)  
 

AUTHORITY 
 
• Defense.Pen. Code, § 511; People v. Tufunga (1999) 21 Cal.4th 935, 952, 

fn. 4 [90 Cal.Rptr.2d 143, 987 P.2d 168]; People v. Romo (1990) 220 
Cal.App.3d 514, 517, 518 [269 Cal.Rptr. 440]. 

• Good Faith Belief.People v. Stewart (1976) 16 Cal.3d 133, 139–140 [127 
Cal.Rptr. 117, 544 P.2d 1317]; People v. Navarro (1979) 99 Cal.App.3d Supp. 
1, 4, 10–11 [160 Cal.Rptr. 692]. 

• No Concealment of Taking.People v. Wooten (1996) 44 Cal.App.4th 1834, 
1848–1849 [52 Cal.Rptr.2d 765]. 

• Not Available to Recover Unliquidated Claims.People v. Holmes (1970) 5 
Cal.App.3d 21, 24–25 [84 Cal.Rptr. 889]. 

• Not Available to Recover From Notoriously or Known Illegal 
Activity.People v. Gates (1987) 43 Cal.3d 1168, 1181–1182 [240 Cal.Rptr. 
666, 743 P.2d 301]. 

• Claim of Right Defense Available to Aiders and AbettorsPeople v. Williams 
(2009) 176 Cal.App.4th 1521, 1529 [98 Cal.Rptr.3d 770]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 36, 382 Witkin & Epstein, California Criminal Law (3d ed. 2000) 
Crimes Against Property, §§ 32, 34.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.10[1][b], Ch. 143, Crimes Against Property, § 
143.01[1][d] (Matthew Bender). 
 
 
1864–1899. Reserved for Future Use 
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Vehicle Offenses 
 

2100. Driving a Vehicle or Operating a Vessel Under the Influence 
Causing Injury (Veh. Code, § 23153(a)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with causing injury to another person 
while (driving a vehicle/operating a vessel) under the influence of (an 
alcoholic beverage/ [or] a drug) [or under the combined influence of an 
alcoholic beverage and a drug] [in violation of Vehicle Code section 23153(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant (drove a vehicle/operated a vessel); 
 
2. When (he/she) (drove a vehicle/operated a vessel), the defendant 

was under the influence of (an alcoholic beverage/ [or] a drug) [or 
under the combined influence of an alcoholic beverage and a drug]. 

 
3. While (driving a vehicle/operating a vessel) under the influence, the 

defendant also (committed an illegal act/ [or] neglected to perform a 
legal duty); 

 
AND 
 
4. The defendant’s (illegal act/ [or] failure to perform a legal duty) 

caused bodily injury to another person. 
 
A person is under the influence if, as a result of (drinking [or consuming] an 
alcoholic beverage/ [and/or] taking a drug), his or her mental or physical 
abilities are so impaired that he or she is no longer able to (drive a 
vehicle/operate a vessel) with the caution of a sober person, using ordinary 
care, under similar circumstances. 
 
[An alcoholic beverage is a liquid or solid material intended to be consumed 
that contains ethanol. Ethanol is also known as ethyl alcohol, drinking 
alcohol, or alcohol. [An alcoholic beverage includes __________ <insert type[s] 
of beverage[s] from Veh. Code, § 109 or Bus. & Prof. Code, § 23004, e.g., wine, 
beer>.]] 
 
[A drug is a substance or combination of substances, other than alcohol, that 
could so affect the nervous system, brain, or muscles of a person that it would 
appreciably impair his or her ability to (drive a vehicle/operate a vessel) as an 
ordinarily cautious person, in full possession of his or her faculties and using 
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reasonable care, would (drive a vehicle/operate a vessel) under similar 
circumstances.] 
 
[If the People have proved beyond a reasonable doubt that the defendant’s 
blood alcohol level was 0.08 percent or more at the time of the chemical 
analysis, you may, but are not required to, conclude that the defendant was 
under the influence of an alcoholic beverage at the time of the alleged 
offense.] 
 
[In evaluating any test results in this case, you may consider whether or not 
the person administering the test or the agency maintaining the testing device 
followed the regulations of the California Department of Health 
ServicesPublic Health. 
 
[The People allege that the defendant committed the following illegal 
act[s]: __________ <list name[s] of offense[s]>. 
 
To decide whether the defendant committed __________<list name[s] of 
offense[s]>, please refer to the separate instructions that I (will give/have 
given) you on (that/those) crime[s].] 
 
[The People [also] allege that the defendant failed to perform the following 
legal (duty/duties) while (driving the vehicle/operating the vessel): (the duty to 
exercise ordinary care at all times and to maintain proper control of the 
(vehicle/vessel)/__________ <insert other duty or duties alleged>).] 
 
[You may not find the defendant guilty unless all of you agree that the People 
have proved that the defendant (committed [at least] one illegal act/[or] failed 
to perform [at least] one duty). 
 
<Alternative A—unanimity required; see Bench Notes> 
[You must all agree on which (act the defendant committed/ [or] duty the 
defendant failed to perform).] 
 
<Alternative B—unanimity not required; see Bench Notes> 
[But you do not have to all agree on which (act the defendant committed/ [or] 
duty the defendant failed to perform).]] 
 
[Using ordinary care means using reasonable care to prevent reasonably 
foreseeable harm to someone else. A person fails to exercise ordinary care if 
he or she (does something that a reasonably careful person would not do in 
the same situation/ [or] fails to do something that a reasonably careful person 
would do in the same situation).] 
 
[An act causes bodily injury to another person if the injury is the direct, 
natural, and probable consequence of the act and the injury would not have 
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happened without the act. A natural and probable consequence is one that a 
reasonable person would know is likely to happen if nothing unusual 
intervenes. In deciding whether a consequence is natural and probable, 
consider all the circumstances established by the evidence.]  
 
[There may be more than one cause of injury. An act causes bodily injury to 
another person only if it is a substantial factor in causing the injury. A 
substantial factor is more than a trivial or remote factor. However, it need not 
be the only factor that causes the injury.] 
 
[It is not a defense that the defendant was legally entitled to use the drug.] 
 
[If the defendant was under the influence of (an alcoholic beverage/ [and/or] a 
drug), then it is not a defense that something else also impaired (his/her) 
ability to (drive a vehicle/operate a vessel).] 
__________________________________________________________________ 
New January 2006; Revised June 2007, April 2008, December 2008[insert date of 
council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
If the prosecution alleges under element 3 that the defendant committed an act 
forbidden by law, the court has a sua sponte duty to specify the predicate offense 
alleged and to instruct on the elements of that offense. (People v. Minor (1994) 28 
Cal.App.4th 431, 438–439 [33 Cal.Rptr.2d 641]; People v. Ellis (1999) 69 
Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d 409].) 
 
If the prosecution alleges under element 3 that the defendant neglected to perform 
a duty imposed by law, the court has a sua sponte duty to instruct on the duty 
allegedly neglected. (See People v. Minor, supra, 28 Cal.App.4th at pp. 438–439.) 
If the prosecution alleges that the defendant neglected the general duty of every 
driver to exercise ordinary care (see People v. Oyaas (1985) 173 Cal.App.3d 663, 
669 [219 Cal.Rptr. 243]), the court should give the bracketed definition of 
“ordinary care.” 
 
If causation is at issue, the court has a sua sponte duty to instruct on proximate 
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590–591 [35 Cal.Rptr. 
401].) If the evidence indicates that there was only one cause of injury, the court 
should give the first bracketed paragraph on causation, which includes the “direct, 
natural, and probable” language. If there is evidence of multiple causes of injury, 
the court should also give the second bracketed paragraph on causation, which 
includes the “substantial factor” definition. (See People v. Autry (1995) 37 
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Cal.App.4th 351, 363 [43 Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d 
732, 746–747 [243 Cal.Rptr. 54].) 
 
There is a split in authority over whether there is a sua sponte duty to give a 
unanimity instruction when multiple predicate offenses are alleged. (People v. 
Gary (1987) 189 Cal.App.3d 1212, 1218 [235 Cal.Rptr. 30] [unanimity instruction 
required], overruled on other grounds in People v. Flood (1998) 18 Cal.4th 470, 
481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v. Durkin (1988) 205 Cal.App.3d 
Supp. 9, 13 [252 Cal.Rptr. 735] [unanimity instruction not required but 
preferable]; People v. Mitchell (1986) 188 Cal.App.3d 216, 222 [232 Cal.Rptr. 
438] [unanimity instruction not required]; People v. Leffel (1988) 203 Cal.App.3d 
575, 586–587 [249 Cal.Rptr. 906] [unanimity instruction not required, failure to 
give harmless error if was required].) If the court concludes that a unanimity 
instruction is appropriate, give the unanimity alternative A. If the court concludes 
that unanimity is not required, give the unanimity alternative B. 
 
The bracketed paragraph that begins with “If the People have proved beyond a 
reasonable doubt that the defendant’s blood alcohol level was 0.08 percent” 
explains a rebuttable presumption created by statute. (See Veh. Code, § 23610; 
Evid. Code, §§ 600–607.) The California Supreme Court has held that a jury 
instruction phrased as a rebuttable presumption in a criminal case creates an 
unconstitutional mandatory presumption. (People v. Roder (1983) 33 Cal.3d 491, 
497–505 [189 Cal.Rptr. 501, 658 P.2d 1302].) In accordance with Roder, the 
instructions have been written as permissive inferences.  
 
The court must not give the bracketed paragraph that begins with “If the People 
have proved beyond a reasonable doubt that the defendant’s blood alcohol level 
was 0.08 percent” if there is no evidence that the defendant’s blood alcohol level 
was at or above 0.08 percent at the time of the test. In addition, if the test falls 
within the range in which no presumption applies, 0.05 percent to just below 0.08 
percent, do not give this bracketed sentence. (People v. Wood (1989) 207 
Cal.App.3d Supp. 11, 15 [255 Cal.Rptr. 537].) The court should also consider 
whether there is sufficient evidence to establish that the test result exceeds the 
margin of error before giving this instruction for test results of 0.08 percent. 
(Compare People v. Campos (1982) 138 Cal.App.3d Supp. 1, 4–5 [188 Cal.Rptr. 
366], with People v. Randolph (1989) 213 Cal.App.3d Supp. 1, 11 [262 Cal.Rptr. 
378].) 
 
The statute also creates a rebuttable presumption that the defendant was not under 
the influence if his or her blood alcohol level was less than 0.05 percent. (People 
v. Gallardo (1994) 22 Cal.App.4th 489, 496 [27 Cal.Rptr.2d 502].) Depending on 
the facts of the case, the defendant may be entitled to a pinpoint instruction on this 
presumption. It is not error to refuse an instruction on this presumption if the 
prosecution’s theory is that the defendant was under the combined influence of 
drugs and alcohol. (People v. Andersen (1994) 26 Cal.App.4th 1241, 1250 [32 
Cal.Rptr.2d 442].) 
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If the evidence demonstrates that the person administering the test or agency 
maintaining the testing device failed to follow the title 17 regulations, give the 
bracketed sentence that begins with “In evaluating any test results in this case.” 
(People v. Adams (1976) 59 Cal.App.3d 559, 567 [131 Cal.Rptr. 190] [failure to 
follow regulations in administering breath test goes to weight, not admissibility, of 
the evidence]; People v. Williams (2002) 28 Cal.4th 408, 417 [121 Cal.Rptr.2d 
854, 49 P.3d 203] [same]; People v. Esayian (2003) 112 Cal.App.4th 1031, 1039 
[5 Cal.Rptr.3d 542] [results of blood test admissible even though phlebotomist 
who drew blood not authorized under title 17].) 
 
Give the bracketed sentence stating that “it is not a defense that something else 
also impaired (his/her) ability to drive” if there is evidence of an additional source 
of impairment such as an epileptic seizure, inattention, or falling asleep. 
 
If the defendant is charged with one or more prior convictions for driving under 
the influence, the defendant may stipulate to the convictions. (People v. 
Weathington (1991) 231 Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) In addition, 
either the defendant or the prosecution may move for a bifurcated trial. (People v. 
Calderon (1994) 9 Cal.4th 69, 77–78 [36 Cal.Rptr.2d 333, 885 P.2d 83]; People v. 
Cline (1998) 60 Cal.App.4th 1327, 1334–1336 [71 Cal.Rptr.2d 41]; People v. 
Weathington, supra, 231 Cal.App.3d at p. 90.) If the defendant does not stipulate 
and the court does not grant a bifurcated trial, give CALCRIM No. 2125, Driving 
Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions. If the 
court grants a bifurcated trial, give CALCRIM No. 2126, Driving Under the 
Influence or With 0.08 Percent Blood Alcohol: Prior Convictions—Bifurcated 
Trial. If the defendant stipulates to the truth of the convictions, the prior 
convictions should not be disclosed to the jury unless the court admits them as 
otherwise relevant. (See People v. Hall (1998) 67 Cal.App.4th 128, 135 [79 
Cal.Rptr.2d 690].) 
 
On request, give CALCRIM No. 2241, Driver and Driving Defined. 
 
Defenses—Instructional Duty 
On request, if supported by the evidence, the court must instruct on the “imminent 
peril/sudden emergency” doctrine. (People v. Boulware (1940) 41 Cal.App.2d 
268, 269–270 [106 P.2d 436].) The court may use the bracketed instruction on 
sudden emergency in CALCRIM No. 590, Gross Vehicular Manslaughter While 
Intoxicated. 
 
Related Instructions 
CALCRIM No. 2101, Driving With 0.08 Percent Blood Alcohol Causing Injury. 
CALCRIM No. 2125, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions. 
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CALCRIM No. 2126, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions—Bifurcated Trial. 
CALCRIM No. 595, Vehicular Manslaughter: Speeding Laws Defined. 
 

AUTHORITY 
 
• ElementsVeh. Code, § 23153(a); People v. Minor (1994) 28 Cal.App.4th 

431, 438 [33 Cal.Rptr.2d 641]. 

• Alcoholic Beverage DefinedVeh. Code, § 109, Bus. & Prof. Code, § 23004. 

• Drug DefinedVeh. Code, § 312. 

• PresumptionsVeh. Code, § 23610; Evid. Code, § 607; People v. Milham 
(1984) 159 Cal.App.3d 487, 503–505 [205 Cal.Rptr. 688]. 

• Under the Influence DefinedPeople v. Schoonover (1970) 5 Cal.App.3d 101, 
105–107 [85 Cal.Rptr. 69]; People v. Enriquez (1996) 42 Cal.App.4th 661, 
665–666 [49 Cal.Rptr.2d 710]. 

• Must Instruct on Elements of Predicate OffensePeople v. Minor 
(1994) 28 Cal.App.4th 431, 438–439 [33 Cal.Rptr.2d 641]; People v. 
Ellis (1999) 69 Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d 409]. 

• Negligence—Ordinary CarePen. Code, § 7, subd. 2; Restatement 
Second of Torts, § 282; People v. Oyaas (1985) 173 Cal.App.3d 663, 
669 [219 Cal.Rptr. 243] [ordinary negligence standard applies to driving 
under the influence causing injury]. 

• CausationPeople v. Rodriguez (1960) 186 Cal.App.2d 433, 440 [8 
Cal.Rptr. 863]. 

• Legal Entitlement to Use Drug Not a DefenseVeh. Code, § 23630. 

• Unanimity InstructionPeople v. Gary (1987) 189 Cal.App.3d 1212, 1218 
[235 Cal.Rptr. 30], overruled on other grounds in People v. Flood (1998) 18 
Cal.4th 470, 481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v. Durkin (1988) 
205 Cal.App.3d Supp. 9, 13 [252 Cal.Rptr. 735]; People v. Mitchell (1986) 188 
Cal.App.3d 216, 222 [232 Cal.Rptr. 438]; People v. Leffel (1988) 203 
Cal.App.3d 575, 586–587 [249 Cal.Rptr. 906].  

• Prior ConvictionsPeople v. Weathington (1991) 231 Cal.App.3d 69, 90 [282 
Cal.Rptr. 170]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§272-277. 
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2 Witkin, California Evidence (5th ed. 2012), Demonstrative, Experimental, and 
Scientific Evidence § 56.2 Witkin & Epstein, California Criminal Law (3d ed. 
2000) Crimes Against Public Peace and Welfare, §§ 205–210. 
 
2 Witkin, California Evidence (4th ed. 2000) Demonstrative Evidence, § 54. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.36 (Matthew Bender). 
 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.02 (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
• Misdemeanor Driving Under the Influence or With 0.08 PercentVeh. Code, 

§ 23152(a) & (b); People v. Capetillo (1990) 220 Cal.App.3d 211, 220 [269 
Cal.Rptr. 250]. 

 
• Driving Under the Influence Causing Injury is not a lesser included offense of 

vehicular manslaughter without gross negligencePeople v. Binkerd (2007) 
155 Cal.App.4th 1143, 1148–1149 [66 Cal.Rptr.3d 675]. 

 
RELATED ISSUES 

 
DUI Cannot Serve as Predicate Unlawful Act 
“[T]he evidence must show an unlawful act or neglect of duty in addition to 
driving under the influence.” (People v. Minor (1994) 28 Cal.App.4th 431, 438 
[33 Cal.Rptr.2d 641] [italics in original]; People v. Oyaas (1985) 173 Cal.App.3d 
663, 668 [219 Cal.Rptr. 243].) 
 
Act Forbidden by Law 
The term “ ‘any act forbidden by law’ . . . refers to acts forbidden by the Vehicle 
Code . . . .” (People v. Clenney (1958) 165 Cal.App.2d 241, 253 [331 P.2d 696].) 
The defendant must commit the act when driving the vehicle. (People v. Capetillo 
(1990) 220 Cal.App.3d 211, 217 [269 Cal.Rptr. 250] [violation of Veh. Code, § 
10851 not sufficient because offense not committed “when” defendant was driving 
the vehicle but by mere fact that defendant was driving the vehicle].)  
 
Neglect of Duty Imposed by Law 
“In proving the person neglected any duty imposed by law in driving the vehicle, 
it is not necessary to prove that any specific section of [the Vehicle Code] was 
violated.” (Veh. Code, § 23153(c); People v. Oyaas (1985) 173 Cal.App.3d 663, 
669 [219 Cal.Rptr. 243].) “[The] neglect of duty element . . . is satisfied by 
evidence which establishes that the defendant’s conduct amounts to no more than 

119



ordinary negligence.” (People v. Oyaas, supra, 173 Cal.App.3d at p. 669.) “[T]he 
law imposes on any driver [the duty] to exercise ordinary care at all times and to 
maintain a proper control of his or her vehicle.” (Id. at p. 670.) 
 
Multiple Victims to One Drunk Driving Accident 
“In Wilkoff v. Superior Court [(1985) 38 Cal.3d 345, 352 [211 Cal.Rptr. 742, 696 
P.2d 134]] we held that a defendant cannot be charged with multiple counts of 
felony drunk driving under Vehicle Code section 23153, subdivision (a), where 
injuries to several people result from one act of drunk driving.” (People v. 
McFarland (1989) 47 Cal.3d 798, 802 [254 Cal.Rptr. 331, 765 P.2d 493].) 
However, when “a defendant commits vehicular manslaughter with gross 
negligence[,] . . . he may properly be punished for [both the vehicular 
manslaughter and] injury to a separate individual that results from the same 
incident.” (Id. at p. 804.) The prosecution may also charge an enhancement for 
multiple victims under Vehicle Code section 23558. 
 
See also the Related Issues section in CALCRIM No. 2110, Driving Under the 
Influence. 
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Vehicle Offenses 
 

2101. Driving With 0.08 Percent Blood Alcohol Causing Injury (Veh. 
Code, § 23153(b)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with causing injury to another person 
while driving with a blood alcohol level of 0.08 percent or more [in violation 
of Vehicle Code section 23153(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant drove a vehicle; 
 
2. When (he/she) drove, the defendant’s blood alcohol level was 0.08 

percent or more by weight; 
 

3. When the defendant was driving with that blood alcohol level, 
(he/she) also (committed an illegal act/ [or] neglected to perform a 
legal duty); 

 
AND 
 
4. The defendant’s (illegal act/ [or] failure to perform a legal duty) 

caused bodily injury to another person. 
 
[If the People have proved beyond a reasonable doubt that a sample of the 
defendant’s (blood/breath) was taken within three hours of the defendant’s 
[alleged] driving and that a chemical analysis of the sample showed a blood 
alcohol level of 0.08 percent or more, you may, but are not required to, 
conclude that the defendant’s blood alcohol level was 0.08 percent or more at 
the time of the alleged offense.] 
 
[In evaluating any test results in this case, you may consider whether or not 
the person administering the test or the agency maintaining the testing device 
followed the regulations of the California Department of Public HealthHealth 
Services.] 
 
[The People allege that the defendant committed the following illegal 
act[s]: __________ <list name[s] of offense[s]>. 
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To decide whether the defendant committed __________<list name[s] 
of offense[s]>, please refer to the separate instructions that I (will 
give/have given) you on (that/those) crime[s].] 
 
 
 
[The People [also] allege that the defendant failed to perform the following 
legal (duty/duties) while driving the vehicle: (the duty to exercise ordinary 
care at all times and to maintain proper control of the vehicle/__________ 
<insert other duty or duties alleged>).] 
 
[You may not find the defendant guilty unless all of you agree that the People 
have proved that the defendant (committed [at least] one illegal act/[or] failed 
to perform [at least] one duty). 
 
<Alternative A—unanimity required; see Bench Notes> 
[You must all agree on which (act the defendant committed/ [or] duty the 
defendant failed to perform).] 
 
<Alternative B—unanimity not required; see Bench Notes> 
[But you do not have to all agree on which (act the defendant committed/ [or] 
duty the defendant failed to perform).]] 
 
[Using ordinary care means using reasonable care to prevent reasonably 
foreseeable harm to someone else. A person fails to exercise ordinary care if 
he or she (does something that a reasonably careful person would not do in 
the same situation/ [or] fails to do something that a reasonably careful person 
would do in the same situation).] 
 
[An act causes bodily injury to another person if the injury is the direct, 
natural, and probable consequence of the act and the injury would not have 
happened without the act. A natural and probable consequence is one that a 
reasonable person would know is likely to happen if nothing unusual 
intervenes. In deciding whether a consequence is natural and probable, 
consider all of the circumstances established by the evidence.]  
 
[There may be more than one cause of injury. An act causes bodily injury to 
another person only if it is a substantial factor in causing the injury. A 
substantial factor is more than a trivial or remote factor. However, it need not 
be the only factor that causes the injury.] 
__________________________________________________________________ 
New January 2006; Revised August 2006, April2008 [insert date of council 
approval] 
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BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the prosecution alleges under element 3 that the defendant committed an act 
forbidden by law, the court has a sua sponte duty to specify the predicate offense 
alleged and to instruct on the elements of that offense. (People v. Minor (1994) 28 
Cal.App.4th 431, 438–439 [33 Cal.Rptr.2d 641]; People v. Ellis (1999) 69 
Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d 409].) 
 
If the prosecution alleges under element 3 that the defendant neglected to perform 
a duty imposed by law, the court has a sua sponte duty to instruct on the duty 
allegedly neglected. (See People v. Minor, supra, 28 Cal.App.4th at pp. 438–439.) 
If the prosecution alleges that the defendant neglected the general duty of every 
driver to exercise ordinary care (see People v. Oyass (1985) 173 Cal.App.3d 663, 
669 [219 Cal.Rptr. 243]), the court should give the bracketed definition of 
“ordinary care.” 
 
If causation is at issue, the court has a sua sponte duty to instruct on proximate 
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590–591 [35 Cal.Rptr. 
401].) If the evidence indicates that there was only one cause of injury, the court 
should give the first bracketed paragraph on causation, which includes the “direct, 
natural, and probable” language. If there is evidence of multiple causes of injury, 
the court should also give the second bracketed paragraph on causation, which 
includes the “substantial factor” definition. (See People v. Autry (1995) 37 
Cal.App.4th 351, 363 [43 Cal.Rptr.2d 135]; People v. Pike (1988) 197 Cal.App.3d 
732, 746–747 [243 Cal.Rptr. 54].) 
 
There is a split in authority over whether there is a sua sponte duty to give a 
unanimity instruction when multiple predicate offenses are alleged. (People v. 
Gary (1987) 189 Cal.App.3d 1212, 1218 [235 Cal.Rptr. 30] [unanimity instruction 
required], overruled on other grounds in People v. Flood (1998) 18 Cal.4th 470, 
481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v. Durkin (1988) 205 Cal.App.3d 
Supp. 9, 13 [252 Cal.Rptr. 735] [unanimity instruction not required but 
preferable]; People v. Mitchell (1986) 188 Cal.App.3d 216, 222 [232 Cal.Rptr. 
438] [unanimity instruction not required]; People v. Leffel (1988) 203 Cal.App.3d 
575, 586–587 [249 Cal.Rptr. 906] [unanimity instruction not required, failure to 
give harmless error if was required].) If the court concludes that a unanimity 
instruction is appropriate, give the unanimity alternative A. If the court concludes 
that unanimity is not required, give the unanimity alternative B. 
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The bracketed paragraph that begins with “If the People have proved beyond a 
reasonable doubt that a sample of” explains a rebuttable presumption created by 
statute. (See Veh. Code, § 23152(b); Evid. Code, §§ 600–607.) The California 
Supreme Court has held that a jury instruction phrased as a rebuttable presumption 
in a criminal case creates an unconstitutional mandatory presumption. (People v. 
Roder (1983) 33 Cal.3d 491, 497–505 [189 Cal.Rptr. 501, 658 P.2d 1302].) In 
accordance with Roder, the instructions have been written as permissive 
inferences.  
 
The court must not give the bracketed paragraph that begins with “If the People 
have proved beyond a reasonable doubt that a sample of” if there is evidence that 
the defendant’s blood alcohol level was below 0.08 percent at the time of the test.  
 
If the evidence demonstrates that the person administering the test or agency 
maintaining the testing device failed to follow the title 17 regulations, give the 
bracketed sentence that begins with “In evaluating any test results in this case.” 
(People v. Adams (1976) 59 Cal.App.3d 559, 567 [131 Cal.Rptr. 190] [failure to 
follow regulations in administering breath test goes to weight, not admissibility, of 
the evidence]; People v. Williams (2002) 28 Cal.4th 408, 417 [121 Cal.Rptr.2d 
854, 49 P.3d 203] [same]; People v. Esayian (2003) 112 Cal.App.4th 1031, 1039 
[5 Cal.Rptr.3d 542] [results of blood test admissible even though phlebotomist 
who drew blood not authorized under title 17].) 
 
If the defendant is charged with one or more prior convictions for driving under 
the influence, the defendant may stipulate to the convictions. (People v. 
Weathington (1991) 231 Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) In addition, 
either the defendant or the prosecution may move for a bifurcated trial. (People v. 
Calderon (1994) 9 Cal.4th 69, 77–78 [36 Cal.Rptr.2d 333, 885 P.2d 83]; People v. 
Cline (1998) 60 Cal.App.4th 1327, 1334–1336 [71 Cal.Rptr.2d 41]; People v. 
Weathington, supra, 231 Cal.App.3d at p. 90.) If the defendant does not stipulate 
and the court does not grant a bifurcated trial, give CALCRIM No. 2110, Driving 
Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions. If the 
court grants a bifurcated trial, give CALCRIM No. 2126, Driving Under the 
Influence or With 0.08 Percent Blood Alcohol: Prior Convictions—Bifurcated 
Trial. If the defendant stipulates to the truth of the convictions, the prior 
convictions should not be disclosed to the jury unless the court admits them as 
otherwise relevant. (See People v. Hall (1998) 67 Cal.App.4th 128, 135 [78 
Cal.Rptr.2d 809].) 
 
On request, give CALCRIM No. 2241, Driver and Driving Defined. 
 
Defenses—Instructional Duty 
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On request, if supported by the evidence, the court must instruct on the “imminent 
peril/sudden emergency” doctrine. (People v. Boulware (1940) 41 Cal.App.2d 
268, 269–270 [106 P.2d 436].) The court may use the bracketed instruction on 
sudden emergency in CALCRIM No. 590, Gross Vehicular Manslaughter While 
Intoxicated. 
 
Related Instructions 
CALCRIM No. 2100, Driving a Vehicle or Operating a Vessel Under the 
Influence Causing Injury.  
 
CALCRIM No. 2125, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions. 
CALCRIM No. 2126, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions—Bifurcated Trial. 
CALCRIM No. 595, Vehicular Manslaughter: Speeding Laws Defined. 
 

AUTHORITY 
 
• ElementsVeh. Code, § 23153(b); Burg v. Municipal Court (1983) 35 Cal.3d 

257, 265–266 [198 Cal.Rptr. 149, 673 P.2d 732]. 

• Partition RatioVeh. Code, § 23152(b); People v. Bransford (1994) 8 Cal.4th 
885, 890 [35 Cal.Rptr.2d 613, 884 P.2d 70]. 

• PresumptionsVeh. Code, § 23153(b); Evid. Code, § 607; People v. Milham 
(1984) 159 Cal.App.3d 487, 503–505 [205 Cal.Rptr. 688]. 

• Must Instruct on Elements of Predicate OffensePeople v. Minor 
(1994) 28 Cal.App.4th 431, 438–439 [33 Cal.Rptr.2d 641]; People v. 
Ellis (1999) 69 Cal.App.4th 1334, 1339 [82 Cal.Rptr.2d 409]. 

• Negligence—Ordinary CarePen. Code, § 7(2); Restatement Second of 
Torts, § 282. 

• CausationPeople v. Rodriguez (1960) 186 Cal.App.2d 433, 440 [8 
Cal.Rptr. 863]. 

• Unanimity InstructionPeople v. Gary (1987) 189 Cal.App.3d 1212, 1218 
[235 Cal.Rptr. 30], overruled on other grounds in People v. Flood (1998) 18 
Cal.4th 470, 481 [76 Cal.Rptr.2d 180, 957 P.2d 869]; People v. Durkin (1988) 
205 Cal.App.3d Supp. 9, 13 [252 Cal.Rptr. 735]; People v. Mitchell (1986) 188 
Cal.App.3d 216, 222 [232 Cal.Rptr. 438]; People v. Leffel (1988) 203 
Cal.App.3d 575, 586–587 [249 Cal.Rptr. 906]. 
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• Statute ConstitutionalBurg v. Municipal Court (1983) 35 Cal.3d 257, 273 
[198 Cal.Rptr. 145, 673 P.2d 732]. 

• Prior ConvictionsPeople v. Weathington (1991) 231 Cal.App.3d 69, 90 [282 
Cal.Rptr. 170]. 

Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§ 272-2772 Witkin & Epstein, California Criminal 
Law (3d ed. 2000) Crimes Against Public Peace and Welfare, §§ 205–210. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.36 (Matthew Bender). 
 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.02 (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
• Misdemeanor Driving Under the Influence or With 0.08 PercentVeh. Code, 

§ 23152(a) & (b); People v. Capetillo (1990) 220 Cal.App.3d 211, 220 [269 
Cal.Rptr. 250]. 

 
RELATED ISSUES 

 
See the Related Issues section in CALCRIM No. 2111, Driving With 0.08 Percent 
Blood Alcohol and CALCRIM No. 2100, Driving a Vehicle or Operating a Vessel 
Under the Influence Causing Injury. 
 
2102–2109. Reserved for Future Use 
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Vehicle Offenses 
 

2110. Driving Under the Influence (Veh. Code, § 23152(a)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with driving under the influence of 
(an alcoholic beverage/ [or] a drug) [or under the combined influence of an 
alcoholic beverage and a drug] [in violation of Vehicle Code section 23152(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant drove a vehicle; 
 
AND 
 
2. When (he/she) drove, the defendant was under the influence of (an 

alcoholic beverage/ [or] a drug) [or under the combined influence of 
an alcoholic beverage and a drug]. 

 
A person is under the influence if, as a result of (drinking [or consuming] an 
alcoholic beverage/ [and/or] taking a drug), his or her mental or physical 
abilities are so impaired that he or she is no longer able to drive a vehicle with 
the caution of a sober person, using ordinary care, under similar 
circumstances. 
 
The manner in which a person drives is not enough by itself to establish 
whether the person is or is not under the influence of (an alcoholic beverage/ 
[or] a drug) [or under the combined influence of an alcoholic beverage and a 
drug]. However, it is a factor to be considered, in light of all the surrounding 
circumstances, in deciding whether the person was under the influence. 
 
[An alcoholic beverage is a liquid or solid material intended to be consumed 
that contains ethanol. Ethanol is also known as ethyl alcohol, drinking 
alcohol, or alcohol. [An alcoholic beverage includes __________ <insert type[s] 
of beverage[s] from Veh. Code, § 109 or Bus. & Prof. Code, § 23004, e.g., wine, 
beer>.]] 
 
[A drug is a substance or combination of substances, other than alcohol, that 
could so affect the nervous system, brain, or muscles of a person that it would 
appreciably impair his or her ability to drive as an ordinarily cautious 
person, in full possession of his or her faculties and using reasonable care, 
would drive under similar circumstances.] 
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[If the People have proved beyond a reasonable doubt that the defendant’s 
blood alcohol level was 0.08 percent or more at the time of the chemical 
analysis, you may, but are not required to, conclude that the defendant was 
under the influence of an alcoholic beverage at the time of the alleged 
offense.] 
 
[In evaluating any test results in this case, you may consider whether or not 
the person administering the test or the agency maintaining the testing device 
followed the regulations of the California Department of Public HealthHealth 
Services.] 
 
[It is not a defense that the defendant was legally entitled to use the drug.] 
 
[If the defendant was under the influence of (an alcoholic beverage/ [and/or] a 
drug), then it is not a defense that something else also impaired (his/her) 
ability to drive.] 
__________________________________________________________________ 
New January 2006; Revised June 2007, April 2008[insert date of council 
approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. Give this instruction if the defendant is charged with a misdemeanor or 
a felony based on prior convictions.  
 
If the defendant is charged with one or more prior convictions for driving under 
the influence, the defendant may stipulate to the convictions. (People v. 
Weathington (1991) 231 Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) In addition, 
either the defendant or the prosecution may move for a bifurcated trial. (People v. 
Calderon (1994) 9 Cal.4th 69, 77–78 [36 Cal.Rptr.2d 333, 885 P.2d 83]; People v. 
Cline (1998) 60 Cal.App.4th 1327, 1334–1336 [71 Cal.Rptr.2d 41]; People v. 
Weathington, supra, 231 Cal.App.3d at p. 90.) If the defendant does not stipulate 
and the court does not grant a bifurcated trial, give CALCRIM No. 2125, Driving 
Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions. If the 
court grants a bifurcated trial, give CALCRIM No. 2126, Driving Under the 
Influence or With 0.08 Percent Blood Alcohol: Prior Convictions—Bifurcated 
Trial. If the defendant stipulates to the truth of the convictions, the prior 
convictions should not be disclosed to the jury unless the court admits them as 
otherwise relevant. (See People v. Hall (1998) 67 Cal.App.4th 128, 135 [78 
Cal.Rptr.2d 809].) 
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The bracketed paragraph that begins with “If the People have proved beyond a 
reasonable doubt that the defendant’s blood alcohol level was 0.08 percent” 
explains a rebuttable presumption created by statute. (See Veh. Code, § 23610; 
Evid. Code, §§ 600–607.) The California Supreme Court has held that a jury 
instruction phrased as a rebuttable presumption in a criminal case creates an 
unconstitutional mandatory presumption. (People v. Roder (1983) 33 Cal.3d 491, 
497–505 [189 Cal.Rptr. 501, 658 P.2d 1302].) In accordance with Roder, the 
instructions have been written as permissive inferences.  
 
The court must not give the bracketed paragraph that begins with “If the People 
have proved beyond a reasonable doubt that the defendant’s blood alcohol level 
was 0.08 percent” if there is no substantial evidence that the defendant’s blood 
alcohol level was at or above 0.08 percent at the time of the test. In addition, if the 
test falls within the range in which no presumption applies, 0.05 percent to just 
below 0.08 percent, do not give this bracketed sentence. (People v. Wood (1989) 
207 Cal.App.3d Supp. 11, 15 [255 Cal.Rptr. 537].) The court should also consider 
whether there is sufficient evidence to establish that the test result exceeds the 
margin of error before giving this instruction for test results of 0.08 percent. 
(Compare People v. Campos (1982) 138 Cal.App.3d Supp. 1, 4–5 [188 Cal.Rptr. 
366], with People v. Randolph (1989) 213 Cal.App.3d Supp. 1, 11 262 Cal.Rptr. 
378].) 
 
The statute also creates a rebuttable presumption that the defendant was not under 
the influence if his or her blood alcohol level was less than 0.05 percent. (People 
v. Gallardo (1994) 22 Cal.App.4th 489, 496 [27 Cal.Rptr.2d 502].) Depending on 
the facts of the case, the defendant may be entitled to a pinpoint instruction on this 
presumption. It is not error to refuse an instruction on this presumption if the 
prosecution’s theory is that the defendant was under the combined influence of 
drugs and alcohol. (People v. Andersen (1994) 26 Cal.App.4th 1241, 1250 [32 
Cal.Rptr.2d 442].) 
 
If the evidence demonstrates that the person administering the test or agency 
maintaining the testing device failed to follow the title 17 regulations, give the 
bracketed sentence that begins with “In evaluating any test results in this case.” 
(People v. Adams (1976) 59 Cal.App.3d 559, 567 [131 Cal.Rptr. 190] [failure to 
follow regulations in administering breath test goes to weight, not admissibility, of 
the evidence]; People v. Williams (2002) 28 Cal.4th 408, 417 [121 Cal.Rptr.2d 
854, 49 P.3d 203] [same]; People v. Esayian (2003) 112 Cal.App.4th 1031, 1039 
[5 Cal.Rptr.3d 542] [results of blood test admissible even though phlebotomist 
who drew blood not authorized under title 17].) 
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Give the bracketed sentence stating that “it is not a defense that something else 
also impaired (his/her) ability to drive” if there is evidence of an additional source 
of impairment such as an epileptic seizure, inattention, or falling asleep. 
 
On request, give CALCRIM No. 2241, Driver and Driving Defined. 
 
Related Instructions 
CALCRIM No. 2111, Driving With 0.08 Percent Blood Alcohol. 
 
CALCRIM No. 2125, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions. 
 
CALCRIM No. 2126, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions—Bifurcated Trial. 
 

AUTHORITY 
 
• ElementsVeh. Code, § 23152(a). 

• Alcoholic Beverage DefinedVeh. Code, § 109; Bus. & Prof. Code, § 23004. 

• Drug DefinedVeh. Code, § 312. 

• DrivingMercer v. Dept. of Motor Vehicles (1991) 53 Cal.3d 753, 768 [280 
Cal.Rptr. 745, 809 P.2d 404]. 

• PresumptionsVeh. Code, § 23610; Evid. Code, § 607; People v. Milham 
(1984) 159 Cal.App.3d 487, 503–505 [205 Cal.Rptr. 688]. 

• Mandatory Presumption Unconstitutional Unless Instructed as Permissive 
InferencePeople v. Roder (1983) 33 Cal.3d 491, 497–505 [189 Cal.Rptr. 
501, 658 P.2d 1302]. 

• Under the Influence DefinedPeople v. Schoonover (1970) 5 Cal.App.3d 101, 
105–107 [85 Cal.Rptr. 69]; People v. Enriquez (1996) 42 Cal.App.4th 661, 
665–666 [49 Cal.rptr.2d 710]. 

• Manner of DrivingPeople v. Weathington (1991) 231 Cal.App.3d 69, 84 
[252 Cal.Rptr. 170]; People v. McGrath (1928) 94 Cal.App. 520, 524 [271 P. 
549]. 

• Legal Entitlement to Use Drug Not a DefenseVeh. Code, § 23630. 

• Prior ConvictionsPeople v. Weathington (1991) 231 Cal.App.3d 69, 90 [252 
Cal.Rptr. 170]. 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§272-277. 
 
2 Witkin, California Evidence (5th ed. 2012), Demonstrative, Experimental, and 
Scientific Evidence § 562 Witkin & Epstein, California Criminal Law (3d ed. 
2000) Crimes Against Public Peace and Welfare, §§ 205–210. 
 
2 Witkin, California Evidence (4th ed. 2000) Demonstrative Evidence, § 54. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.02 (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
If the defendant is charged with felony driving under the influence based on prior 
convictions, then the misdemeanor offense is a lesser included offense. The court 
must provide the jury with a verdict form on which the jury will indicate if the 
prior convictions have been proved. If the jury finds that the prior convictions 
have not been proved, then the offense should be set at a misdemeanor.
 
• Attempted Driving Under the InfluencePen. Code, § 664; Veh. Code, 

§ 23152(a); People v. Garcia (1989) 214 Cal.App.3d Supp.1, 3–4 [262 
Cal.Rptr. 915]. 

 
RELATED ISSUES 

 
Driving 
“[S]ection 23152 requires proof of volitional movement of a vehicle.” (Mercer v. 
Dept. of Motor Vehicles (1991) 53 Cal.3d 753, 768 [280 Cal.Rptr. 745, 809 P.2d 
404].) However, the movement may be slight. (Padilla v. Meese (1986) 184 
Cal.App.3d 1022, 1029 [229 Cal.Rptr. 310]; Henslee v. Dept. of Motor Vehicles 
(1985) 168 Cal.App.3d 445, 450–453 [214 Cal.Rptr. 249].) Further, driving may 
be established through circumstantial evidence. (Mercer, supra, 53 Cal.3d at p. 
770; People v. Wilson (1985) 176 Cal.App.3d Supp. 1, 9 [222 Cal.Rptr. 540] 
[sufficient evidence of driving where the vehicle was parked on the freeway, over 
a mile from the on-ramp, and the defendant, the sole occupant of the vehicle, was 
found in the driver’s seat with the vehicle’s engine running].) See CALCRIM No. 
2241, Driver and Driving Defined. 
 
PAS Test Results 
The results of a preliminary alcohol screening (PAS) test “are admissible upon a 
showing of either compliance with title 17 or the foundational elements of (1) 
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properly functioning equipment, (2) a properly administered test, and (3) a 
qualified operator . . . .” (People v. Williams (2002) 28 Cal.4th 408, 417 [121 
Cal.Rptr.2d 854, 49 P.3d 203].) 
 
Presumption Arising From Test Results—Timing 
Unlike the statute on driving with a blood alcohol level of 0.08 percent or more, 
the statute permitting the jury to presume that the defendant was under the 
influence if he or she had a blood alcohol level of 0.08 percent or more does not 
contain a time limit for administering the test. (Veh. Code, § 23610; People v. 
Schrieber (1975) 45 Cal.App.3d 917, 922 [119 Cal.Rptr. 812].) However, the 
court in Schrieber, supra, noted that the mandatory testing statute provides that 
“the test must be incidental to both the offense and to the arrest and . . . no 
substantial time [should] elapse . . . between the offense and the arrest.” (Id. at p. 
921.) 
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Vehicle Offenses 
 
2111. Driving With 0.08 Percent Blood Alcohol (Veh. Code, § 23152(b)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with driving with a blood alcohol 
level of 0.08 percent or more [in violation of Vehicle Code section 23152(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant drove a vehicle; 
 
AND 
 
2. When (he/she) drove, the defendant’s blood alcohol level was 0.08 

percent or more by weight. 
 
 
[If the People have proved beyond a reasonable doubt that a sample of the 
defendant’s (blood/breath) was taken within three hours of the defendant’s 
[alleged] driving and that a chemical analysis of the sample showed a blood 
alcohol level of 0.08 percent or more, you may, but are not required to, 
conclude that the defendant’s blood alcohol level was 0.08 percent or more at 
the time of the alleged offense.] 
 
[In evaluating any test results in this case, you may consider whether or not 
the person administering the test or the agency maintaining the testing device 
followed the regulations of the California Department of Public HealthHealth 
Services.] 
__________________________________________________________________ 
New January 2006; Revised August 2006, June 2007, April 2008[insert date of 
council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. Give this instruction if the defendant is charged with a misdemeanor or 
a felony based on prior convictions.  
 
If the defendant is charged with one or more prior convictions for driving under 
the influence, the defendant may stipulate to the convictions. (People v. 
Weathington (1991) 231 Cal.App.3d 69, 90 [282 Cal.Rptr. 170].) In addition, 
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either the defendant or the prosecution may move for a bifurcated trial. (People v. 
Calderon (1994) 9 Cal.4th 69, 77–78 [36 Cal.Rptr.2d 333, 885 P.2d 83]; People v. 
Cline (1998) 60 Cal.App.4th 1327, 1334–1336 [71 Cal.Rptr.2d 41]; People v. 
Weathington, supra, 231 Cal.App.3d at p. 90.) If the defendant does not stipulate 
and the court does not grant a bifurcated trial, give CALCRIM No. 2125, Driving 
Under the Influence or With 0.08 Percent Blood Alcohol: Prior Convictions. If the 
court grants a bifurcated trial, give CALCRIM No. 2126, Driving Under the 
Influence or With 0.08 Percent Blood Alcohol: Prior Convictions—Bifurcated 
Trial. If the defendant stipulates to the truth of the convictions, the prior 
convictions should not be disclosed to the jury unless the court admits them as 
otherwise relevant. (See People v. Hall (1998) 67 Cal.App.4th 128, 135 [78 
Cal.Rptr.2d 809].) 
 
The bracketed paragraph that begins with “If the People have proved beyond a 
reasonable doubt that a sample of” explains a rebuttable presumption created by 
statute. (See Veh. Code, § 23152(b); Evid. Code, §§ 600–607.) The California 
Supreme Court has held that a jury instruction phrased as a rebuttable presumption 
in a criminal case creates an unconstitutional mandatory presumption. (People v. 
Roder (1983) 33 Cal.3d 491, 497–505 [189 Cal.Rptr. 501, 658 P.2d 1302].) In 
accordance with Roder, the instructions have been written as permissive 
inferences.   
 
The court must not give the bracketed paragraph that begins with “If the People 
have proved beyond a reasonable doubt that a sample of” if there is no substantial 
evidence that the defendant’s blood alcohol level was at or above 0.08 percent at 
the time of the test.  
 
If the evidence demonstrates that the person administering the test or agency 
maintaining the testing device failed to follow the title 17 regulations, give the 
bracketed sentence that begins with “In evaluating any test results in this case.” 
(People v. Adams (1976) 59 Cal.App.3d 559, 567 [131 Cal.Rptr. 190] [failure to 
follow regulations in administering breath test goes to weight, not admissibility, of 
the evidence]; People v. Williams (2002) 28 Cal.4th 408, 417 [121 Cal.Rptr.2d 
854, 49 P.3d 203] [same]; People v. Esayian (2003) 112 Cal.App.4th 1031, 1039 
[5 Cal.Rptr.3d 542] [results of blood test admissible even though phlebotomist 
who drew blood not authorized under title 17].) 
 
On request, give CALCRIM No. 2241, Driver and Driving Defined. 
 
Related Instructions 
CALCRIM No. 2110, Driving Under the Influence. 
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CALCRIM No. 2125, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions. 
 
CALCRIM No. 2126, Driving Under the Influence or With 0.08 Percent Blood 
Alcohol: Prior Convictions—Bifurcated Trial. 
 

AUTHORITY 
 
• ElementsVeh. Code, § 23152(b); Burg v. Municipal Court (1983) 35 Cal.3d 

257, 265–266 [198 Cal.Rptr. 145, 673 P.2d 732]. 

• Partition RatioVeh. Code, § 23152(b); People v. Bransford (1994) 8 Cal.4th 
885, 890 [35 Cal.Rptr.2d 613, 884 P.2d 70]. 

• Presumptions Veh. Code, §§ 23152(b), 23610; Evid. Code, § 607; People v. 
Milham (1984) 159 Cal.App.3d 487, 503–505 [205 Cal.Rptr. 688]. 

• Statute ConstitutionalBurg v. Municipal Court (1983) 35 Cal.3d 257, 273 
[198 Cal.Rptr. 145, 673 P.2d 732]. 

• Prior ConvictionsPeople v. Weathington (1991) 231 Cal.App.3d 69, 90 [282 
Cal.Rptr. 170]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§ 272-277 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against Public 
Peace and Welfare, §§ 205–210. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.02 (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
If the defendant is charged with felony driving under the influence based on prior 
convictions, then the misdemeanor offense is a lesser included offense. The court 
must provide the jury with a verdict form on which the jury will indicate if the 
prior convictions have been proved. If the jury finds that the prior convictions 
have not been proved, then the offense should be set at a misdemeanor.

 
RELATED ISSUES 
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Partition Ratio 
In 1990, the Legislature amended Vehicle Code section 23152(b) to state that the 
“percent, by weight, of alcohol in a person’s blood is based upon grams of alcohol 
per 100 milliliters of blood or grams of alcohol per 210 liters of breath.” 
Following this amendment, the Supreme Court held that evidence of variability of 
breath-alcohol partition ratios was not relevant and properly excluded. (People v. 
Bransford (1994) 8 Cal.4th 885, 890–893 [35 Cal.Rptr.2d 613, 884 P.2d 70].)  
See the Related Issues section in CALCRIM No. 2110, Driving Under the 
Influence. 
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Vehicle Offenses 
 
2113. Driving With 0.05 Percent Blood Alcohol When Under 21 (Veh. 

Code, § 23140(a)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with driving when under the age of 21 
years with a blood alcohol level of 0.05 percent or more [in violation of 
Vehicle Code section 23140(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant drove a vehicle; 
 
2. When (he/she) drove, the defendant’s blood alcohol level was 0.05 

percent or more by weight; 
 

AND 
 

3. At that time, the defendant was under 21 years old. 
 

[In evaluating any test results in this case, you may consider whether or not 
the person administering the test or the agency maintaining the testing device 
followed the regulations of the California Department of Public HealthHealth 
Services.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. Note that this offense is an infraction. (Veh. Code, §§ 40000.1, 
40000.15.) However, this instruction has been included because this offense may 
serve as a predicate offense for gross vehicular manslaughter while intoxicated or 
vehicular manslaughter while intoxicated. (Pen. Code, §§ 191.5, 192(c)(3); see 
People v. Goslar (1999) 70 Cal.App.4th 270, 275–276 [82 Cal.Rptr.2d 558].) 
 
If the evidence demonstrates that the person administering the test or agency 
maintaining the testing device failed to follow the title 17 regulations, give the 
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bracketed sentence that begins with “In evaluating any test results in this case.” 
(People v. Adams (1976) 59 Cal.App.3d 559, 567 [131 Cal.Rptr. 190] [failure to 
follow regulations in administering breath test goes to weight, not admissibility, of 
the evidence]; People v. Williams (2002) 28 Cal.4th 408, 417 [121 Cal.Rptr.2d 
854, 49 P.3d 203] [same]; People v. Esayian (2003) 112 Cal.App.4th 1031, 1039 
[5 Cal.Rptr.3d 542] [results of blood test admissible even though phlebotomist 
who drew blood not authorized under title 17].) 
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
On request, give CALCRIM No. 2241, Driver and Driving Defined. 
 

AUTHORITY 
 
• ElementsVeh. Code, § 23140(a); Burg v. Municipal Court (1983) 35 Cal.3d 

257, 265–266 [198 Cal.Rptr. 145, 673 P.2d 732]. 

• Statute ConstitutionalSee Burg v. Municipal Court (1983) 35 Cal.3d 257, 
273 [198 Cal.Rptr. 145, 673 P.2d 732]; People v. Goslar (1999) 70 
Cal.App.4th 270, 275–276 [82 Cal.Rptr.2d 558]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare §§ 272-277 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against Public 
Peace and Welfare, §§ 205–210. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.02[1A][a] (Matthew Bender). 

 
RELATED ISSUES 

 
See the Related Issues section in CALCRIM No. 2111, Driving With 0.08 Percent 
Blood Alcohol. 
 
2114–2124. Reserved for Future Use 
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Controlled Substances 
 

2410. Possession of Controlled Substance Paraphernalia (Health & 
Saf. Code, § 11364) 

__________________________________________________________________ 

The defendant is charged [in Count __] with possessing an object that can be 
used to unlawfully inject or smoke a controlled substance [in violation of 
Health and Safety Code section 11364]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] possessed an object used for  unlawfully 

injecting or smoking a controlled substance; 
 
2. The defendant knew of the object’s presence; 

 
AND 

 
3. The defendant knew  it to be an object used for unlawfully injecting 

or smoking a controlled substance. 
 

[Two or more people may possess something at the same time.] 
  

[A person does not have to actually hold or touch something to possess it. It is 
enough if the person has (control over it/ [or] the right to control it), either 
personally or through another person.] 
 
[The People allege that the defendant possessed the following items: 
__________ <insert each specific item of paraphernalia when multiple items 
alleged>. You may not find the defendant guilty unless you all agree that the 
People have proved that the defendant possessed at least one of these items 
and you all agree on which item (he/she) possessed.] 
 
<Defense: Authorized Possession for Personal Use> 
[The defendant did not unlawfully possess [a] hypodermic (needle[s]/ [or] 
syringe[s]) if (he/she) was legally authorized to possess (it/them). The 
defendant was legally authorized to possess (it/them) if: 
 

1. (He/She) possessed the (needle[s]/ [or] syringe[s]) for personal use; 
 
[AND] 
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2. (He/She) obtained (it/them) from an authorized source 
_____________<insert source authorized by Health & Safety Code 
section 11364(c)> (;/.)] 

 
[AND 
 
3. (He/She) possessed no more than 10 (needles/ [or] syringes).] 

 
The People have the burden of proving beyond a reasonable doubt that the 
defendant was not legally authorized to possess the hypodermic (needle[s]/ 
[or] syringe[s]). If the People have not met this burden, you must find the 
defendant not guilty of this crime.] 
__________________________________________________________________ 
New January 2006; Revised October 2010, April 2011[insert date of council 
approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the prosecution alleges under a single count that the defendant possessed 
multiple items, the court has a sua sponte duty to instruct on unanimity. (See 
People v. Wolfe (2003) 114 Cal.App.4th 177, 184–185 [7 Cal.Rptr.3d 483]; 
People v. Rowland (1999) 75 Cal.App.4th 61, 65 [88 Cal.Rptr.2d 900].) Give the 
bracketed paragraph that begins with “The People allege that the defendant 
possessed,” inserting the items alleged. 
 
Defenses—Instructional Duty 
In 2004, the Legislature created the Disease Prevention Demonstration Project. 
(Health & Saf. Code, § 121285.) The purpose of this project is to evaluate “the 
long-term desirability of allowing licensed pharmacists to furnish or sell 
nonprescription hypodermic needles or syringes to prevent the spread of blood-
borne pathogens, including HIV and hepatitis C.” (Health & Saf. Code, § 
121285(a).) In a city or county that has authorized participation in the project, a 
pharmacist may provide up to 10 hypodermic needles and syringes to an 
individual for personal use. (Bus. & Prof. Code, § 4145(a)(2).) Similarly, in a city 
or county that has authorized participation in the project, Health and Safety Code 
section 11364(a) “shall not apply to the possession solely for personal use of 10 or 
fewer hypodermic needles or syringes if acquired from an authorized source.” 
(Health & Saf. Code, § 11364(c).)  Section 11364 does not apply to possession of 
hypodermic needles or syringes for personal use if acquired from an authorized 
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source.  The defendant need only raise a reasonable doubt about whether his or her 
possession of these items was lawful. (See People v. Mower (2002) 28 Cal.4th 
457, 479 [122 Cal.Rptr.2d 326, 49 P.3d 1067].)  If there is sufficient evidence, the 
court has a sua sponte duty to instruct on this defense. (See People v. Fuentes 
(1990) 224 Cal.App.3d 1041, 1045 [274 Cal.Rptr. 17] [authorized possession of 
hypodermic is an affirmative defense]); People v. Mower, ibid. at pp. 478–481 
[discussing affirmative defenses generally and the burden of proof].) Give the 
bracketed word “unlawfully” in element 1 and the bracketed paragraph on that 
defense. 
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11364. 

• Statute ConstitutionalPeople v. Chambers (1989) 209 Cal.App.3d Supp. 1, 4 
[257 Cal.Rptr. 289]. 

• Constructive vs. Actual PossessionPeople v. Barnes (1997) 57 Cal.App.4th 
552, 556 [67 Cal.Rptr.2d 162]. 

• UnanimityPeople v. Wolfe (2003) 114 Cal.App.4th 177, 184–185 [7 
Cal.Rptr.3d 483]. 

• Disease Prevention Demonstration ProjectHealth & Saf. Code, § 121285; 
Bus. & Prof. Code, § 4145(a)(2). 

• Possession Permitted Under ProjectAuthorized Possession DefenseHealth & 
Saf. Code, § 11364(c). 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare § 1552 Witkin & Epstein, California Criminal Law (3d 
ed. 2000) Crimes Against Public Peace and Welfare, § 116. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.04[2][a] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a], [b] (Matthew Bender). 
 

RELATED ISSUES 
 
Marijuana Paraphernalia Excluded 

141



Possession of a device for smoking marijuana, without more, is not a crime. (In re 
Johnny O. (2003) 107 Cal.App.4th 888, 897 [132 Cal.Rptr.2d 471].) 
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Controlled Substances  B & P Section 4140 Repealed!  Instruction 
Withdrawn! 

 
2411. Possession of Hypodermic Needle or Syringe (Bus. & Prof. 

Code, § 4140) 
__________________________________________________________________ 

The defendant is charged [in Count __] with possessing [a] hypodermic 
(needle[s]/ [or] syringe[s]) [in violation of Business and Professions Code 
section 4140]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant [unlawfully] possessed [a] hypodermic (needle[s]/ 
[or] syringe[s]); 

 
2. The defendant knew of (its/their) presence; 

 
AND 
 
3. The defendant knew that the object[s] (was/were) [a] hypodermic 

(needle[s]/ [or] syringe[s]). 
 
[Two or more persons may possess something at the same time.] 

  
[A person does not have to actually hold or touch something to possess it. It is 
enough if the person has (control over it/ [or] the right to control it), either 
personally or through another person.] 
 
<Defense: Authorized Possession for Personal Use> 
[The defendant did not unlawfully possess [a] hypodermic (needle[s]/ [or] 
syringe[s]) if (he/she) was legally authorized to possess (it/them). The 
defendant was legally authorized to possess (it/them) if: 
 

1. (He/She) possessed the (needle[s]/ [or] syringe[s]) for personal use; 
 
[AND] 
 
2. (He/She) obtained (it/them) from an authorized source(;/.) 
 
[AND 
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3. (He/She) possessed no more than 10 (needles/ [or] syringes).] 
 

The defense must produce evidence tending to show that (his/her) possession 
of [a] (needle[s]/ [or] syringe[s]) was lawful.  If you have a reasonable doubt 
about whether the defendant’s possession of [a] (needle[s]/ [or] syringe[s])  
was unlawful, you must find the defendant not guilty.] 
__________________________________________________________________ 
New January 2006; Revised June 2007 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
Defenses—Instructional Duty 
Business and Professions Code section 4140 allows for the lawful possession of a 
hypodermic needle or hypodermic syringe when “acquired in accordance with this 
article.” (People v. Fuentes (1990) 224 Cal.App.3d 1041, 1045 [274 Cal.Rptr. 17] 
[authorized possession affirmative defense].) The defendant need only raise a 
reasonable doubt about whether his or her possession of these items was lawful . 
(See People v. Mower (2002) 28 Cal.4th 457, 479 [122 Cal.Rptr.2d 326, 49 P.3d 
1067].)  If there is sufficient evidence, the court has a sua sponte duty to instruct 
on the defense. (See ibid.  at pp. 478–481 [discussing affirmative defenses 
generally and the burden of proof].) Give the bracketed word “unlawfully” in 
element 1 and the bracketed paragraph on that defense.  See also People v. Frazier 
(2005) 128 Cal.App.4th 807, 820–821 [27 Cal.Rptr.3d 336]. 
 
In 2004, the Legislature created the Disease Prevention Demonstration Project. 
(Health & Saf. Code, § 121285.) The purpose of this project is to evaluate “the 
long-term desirability of allowing licensed pharmacists to furnish or sell 
nonprescription hypodermic needles or syringes to prevent the spread of blood-
borne pathogens, including HIV and hepatitis C.” (Health & Saf. Code, § 
121285(a).) In a city or county that has authorized participation in the project, a 
pharmacist may provide up to 10 hypodermic needles and syringes to an 
individual for personal use. (Bus. & Prof. Code, § 4145(a)(2).) If there is sufficient 
evidence that the defendant acquired the hypodermic needle or syringe in 
accordance with this project, the court has a sua sponte duty to instruct on the 
defense. Give the bracketed word “unlawfully” in element 1 and the bracketed 
paragraph on the defense of authorized possession. 
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AUTHORITY 
 
• ElementsBus. & Prof. Code, § 4140. 

• Authorized Possession DefensePeople v. Fuentes (1990) 224 Cal.App.3d 
1041, 1045 [274 Cal.Rptr. 17]; People v. Mower (2002) 28 Cal.4th 457, 478–
481 [122 Cal.Rptr.2d 326, 49 P.3d 1067]. 

• Disease Prevention Demonstration ProjectHealth & Saf. Code, § 121285; 
Bus. & Prof. Code, § 4145(a)(2). 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000), Crimes Against 
Public Peace and Welfare, § 381. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.04[2][a] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 144, 
Crimes Against Order, § 144.02; Ch. 145, Narcotics and Alcohol Offenses, § 
145.01[1][a], [b] (Matthew Bender). 
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Vandalism, Loitering, Trespass, and Other Miscellaneous Offense 
 

2902. Damaging Phone or Electrical Line (Pen. Code, § 591) 
__________________________________________________________________ 

The defendant is charged [in Count __] with (taking down[,]/ [or] removing 
[,]/ [or] damaging[,]/ [or] disconnecting/ [or] cutting/[or] 
obstructing/severing/making an unauthorized connection to) a 
(telegraph/telephone/cable television/electrical) line [in violation of Penal 
Code section 591]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 
 <Alternative 1A—removed, damaged, or obstructed> 

[1. The defendant unlawfully (took down[,]/ [or] removed[,]/ [or] 
damaged[,]/ [or] obstructed/ [or] disconnected/ [or] cut) [part of] a 
(telegraph/telephone/cable television/electrical) line [or mechanical 
equipment connected to the line];] 

 
<Alternative 1B—severed> 
[1. The defendant unlawfully severed a wire of a 

(telegraph/telephone/cable television/electrical) line;] 
 
<Alternative 1C—unauthorized connection> 
[1. The defendant unlawfully made an unauthorized connection with 

[part of] a line used to conduct electricity [or mechanical equipment 
connected to the line];] 

 
AND 
 
2. The defendant did so maliciously. 

 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to annoy or injure someone else. 
 
[As used here, mechanical equipment includes a telephone.] 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
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BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
The statute uses the term “injure.” (Pen. Code, § 591.) The committee has replaced 
the word “injure” with the word “damage” because the word “injure” generally 
refers to harm to a person rather than to property. 
 
The statute uses the phrase “appurtenances or apparatus.” (Pen. Code, § 591.) The 
committee has chosen to use the more understandable “mechanical equipment” in 
place of this phrase.  
 
Give the bracketed sentence that states “mechanical equipment includes a 
telephone” on request. (People v. Tafoya (2001) 92 Cal.App.4th 220, 227 [111 
Cal.Rptr.2d 681]; People v. Kreiling (1968) 259 Cal.App.2d 699, 704 [66 
Cal.Rptr. 582].) 
  

AUTHORITY 
 
• ElementsPen. Code, § 591. 

• Maliciously DefinedPen. Code, § 7, subd. 4; People v. Lopez (1986) 176 
Cal.App.3d 545, 550 [222 Cal.Rptr. 101]. 

• Applies to Damage to TelephonePeople v. Tafoya (2001) 92 Cal.App.4th 
220, 227; People v. Kreiling (1968) 259 Cal.App.2d 699, 704 [66 Cal.Rptr. 
582]. 

• “Obstruct” Not Unconstitutionally VagueKreiling v. Field (9th Cir. 1970) 
431 F.2d 502, 504. 

• Applies to Theft of ServicePeople v. Trieber (1946) 28 Cal.2d 657, 661 [171 
P.2d 1]. 

 
Seconday Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 304, 3052 Witkin & Epstein, California Criminal Law (3d ed. 2000) 
Crimes Against Property, § 258. 
 
 
2903–2914. Reserved for Future Use 
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Vandalism, Loitering, Trespass, and Other Miscellaneous Offense 
 

2980. Contributing to Delinquency of Minor (Pen. Code, § 272) 
__________________________________________________________________ 

The defendant is charged [in Count __] with contributing to the delinquency 
of a minor [in violation of Penal Code section 272]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

<Alternative A—caused or encouraged minor to come under jurisdiction of 
juvenile court> 

 
[1. The defendant (committed an act/ [or] failed to perform a duty); 
 
AND 
 
2. In (doing so/ [or] failing to do so)[,] the defendant (caused[,]/ [or] 

encouraged[,]/ [or] contributed to (causing/ [or] encouraging)) a 
minor to become [or continue to be] a (dependent /delinquent) child 
of the juvenile court.] 

 
<Alternative B—induced minor to come or remain under jurisdiction of 
juvenile court or not to follow court order> 

 
[The defendant by (act[,]/ [or] failure to act[,]/ [or] threat[,]/ [or] 

command[,]/ [or] persuasion) induced or tried to induce a 
(minor/delinquent child of the juvenile court/dependent child of the 
juvenile court) to do either of the following:  

 
1. Fail or refuse to conform to a lawful order of the juvenile court;   

 
OR 

 
2. (Do any act/Follow any course of conduct/Live in a way) that 

would cause or obviously tend to cause that person to become or 
remain a (dependent /delinquent) child of the juvenile court.] 

 
In order to commit this crime, a person must act with [either] (general 
criminal intent/ [or] criminal negligence). 
 
[In order to act with general criminal intent, a person must not only commit 
the prohibited act [or fail to do the required act], but must do so intentionally 
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or on purpose. However, it is not required that he or she intend to break the 
law.] 
 
[Criminal negligence involves more than ordinary carelessness, inattention, or 
mistake in judgment. A person acts with criminal negligence when: 
 

1. He or she acts in a reckless way that creates a high risk of death or 
great bodily injury; 

 
 AND 
 

2. A reasonable person would have known that acting in that way 
would create such a risk. 

 
In other words, a person acts with criminal negligence when the way he or 
she acts is so different from the way an ordinarily careful person would act in 
the same situation that his or her act amounts to disregard for human life or 
indifference to the consequences of that act.] 
 
A minor is a person under 18 years old. 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
[A parent [or legal guardian] has a duty to exercise reasonable care, 
supervision, protection, and control over his or her minor child.] 
 
[A guardian means the legal guardian of a child.] 
 
<A. Dependent Child Defined: Physical Abuse> 
 
[A minor may become a dependent child if his or her parent [or guardian] has 
intentionally inflicted serious physical harm on him or her, or there is a 
substantial risk that the parent [or guardian] will do so.] 
 
[The manner in which a less serious injury, if any, was inflicted, any history 
of repeated infliction of injuries on the child or the child’s siblings, or a 
combination of these and other actions by the parent or guardian may be 
relevant to whether the child is at substantial risk of serious physical harm.] 
 
[Serious physical harm does not include reasonable and age-appropriate 
spanking of the buttocks when there is no evidence of serious physical injury.] 
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<B. Dependent Child Defined: Neglect> 
[A minor may become a dependent child if he or she has suffered, or is at 
substantial risk of suffering, serious physical harm or illness as a result of 
[one of the following]: 
 

[1.] [The failure or inability of his or her parent [or guardian] to 
adequately supervise or protect the child(;/.)] 

 
[OR] 
 
[(1/2).] [The willful or negligent failure of his or her parent [or 

guardian] to provide the child with adequate food, clothing, shelter, 
or medical treatment(;/.)] 

 
[OR] 
 
[(1/2/3).] [The inability of his or her parent [or guardian] to provide 

regular care for the child due to the parent’s [or guardian’s] 
(mental illness[,]/ [or] developmental disability[,]/ [or] substance 
abuse).] 

 
[A minor cannot become a dependent child based only on the fact that there is 
a lack of emergency shelter for the minor’s family.] 

 
[Deference must be given to a parent’s [or guardian’s] decision to give 
medical treatment, nontreatment, or spiritual treatment through prayer 
alone in accordance with the tenets and practices of a recognized church or 
religious denomination, by one of its accredited practitioners. A minor cannot 
be found to be a dependent child unless such a finding is necessary to protect 
the minor from suffering serious physical harm or illness. The following 
factors may bear on such a determination: 

 
1. The nature of the treatment proposed by the parent [or guardian]; 
 
2. The risks, if any, to the child posed by the course of treatment or 

nontreatment proposed by the parent [or guardian]; 
 

3. The risks, if any, of any alternative course of treatment being 
proposed for the child by someone other than the parent [or 
guardian]; 

 
AND 
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4. The likely success of the course of treatment or nontreatment 
proposed by the parent [or guardian].] 

 
[A minor may be a dependent child only as long as necessary to protect him 
or her from the risk of suffering serious physical harm or illness.]] 
 
<C. Dependent Child Defined: Serious Emotional Damage> 
[A minor may become a dependent child if (his or her parent’s [or guardian’s] 
conduct[,]/ [or] the lack of a parent [or guardian] who is capable of providing 
appropriate care[,]) has caused the minor to suffer serious emotional damage 
or to face a substantial risk of suffering serious emotional damage. Serious 
emotional damage may be shown by severe anxiety, depression, withdrawal, 
or unruly, aggressive behavior toward himself, herself, or others. [However, a 
minor cannot become a dependent child on this basis if the parent [or 
guardian] willfully fails to provide mental health treatment to the minor 
based on a sincerely held religious belief and a less-intrusive intervention is 
available.]] 
 
<D. Dependent Child Defined: Sexually Abused> 
[A minor may become a dependent child if he or she:  
 

1. Has been sexually abused; 
 

2. Faces a substantial risk of being sexually abused by (his or her 
(parent/ [or] guardian)/ [or] a member of his or her household); 

 
OR 

 
3. Has a parent [or guardian] who has failed to adequately protect 

him or her from sexual abuse when the parent [or guardian] knew 
or reasonably should have known that the child was in danger of 
sexual abuse.] 

 
<E. Dependent Child Defined: Severe Physical Abuse Under Age Five> 
[A minor may become a dependent child if he or she is under five years old 
and has suffered severe physical abuse by a parent or by any person known 
by the parent if the parent knew or reasonably should have known that the 
person was physically abusing the child.  
 
As used here, the term severe physical abuse means any of the following: 
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1. A single act of abuse that causes physical trauma of sufficient 
severity that, if left untreated, would cause permanent physical 
disfigurement, permanent physical disability, or death; 

  
2. A single act of sexual abuse that causes significant bleeding, deep 

bruising, or significant external or internal swelling; 
 
3.  More than one act of physical abuse, each of which causes bleeding, 

deep bruising, significant external or internal swelling, bone 
fracture, or unconsciousness; 

 
OR 
 
4. The willful, prolonged failure to provide adequate food.] 
 

<F. Dependent Child Defined: Parent or Guardian Caused Death> 
[A minor may become a dependent child if his or her parent [or guardian] 
caused the death of another child through abuse or neglect.] 
 
<G. Dependent Child Defined: Left Without Support> 
[A minor may become a dependent child if he or she has been left without any 
provision for support.] 
 
[A minor may become a dependent child if he or she has been voluntarily 
surrendered according to law and has not been reclaimed within the 14-day 
period following that surrender.] 
 
[A minor may become a dependent child if his or her parent [or guardian] has 
been incarcerated or institutionalized and cannot arrange for the child’s 
care.] 
 
[A minor may become a dependent child if his or her relative or other adult 
custodian with whom he or she resides or has been left is unwilling or unable 
to provide care or support for the child, the parent’s whereabouts are 
unknown, and reasonable efforts to locate the parent have been unsuccessful.] 
 
<H. Dependent Child Defined: Freed for Adoption> 
[A minor may become a dependent child if he or she has been freed for 
adoption by one or both parents for 12 months by either relinquishment or 
termination of parental rights, or an adoption petition has not been granted.] 
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<I. Dependent Child Defined: Acts of Cruelty> 
[A minor may become a dependent child if he or she has been subjected to an 
act or acts of cruelty by (his or her (parent/ [or] guardian)/ [or] a member of 
his or her household), or the parent [or guardian] has failed to adequately 
protect the child from an act or acts of cruelty when the parent [or guardian] 
knew or reasonably should have known that the child was in danger of being 
subjected to an act or acts of cruelty.] 
 
<J. Dependent Child Defined: Sibling Abused> 
[A minor may become a dependent child if his or her sibling has been abused 
or neglected, as explained above, and there is a substantial risk that the child 
will be abused or neglected in the same way. The circumstances surrounding 
the abuse or neglect of the sibling, the mental condition of the parent [or 
guardian], and other factors may bear on whether there is a substantial risk 
to the child.] 
 
<Delinquent Child Defined> 
[A delinquent child is a minor whom a court has found to have committed a 
crime.] 
 
[A delinquent child is [also] a minor who has violated a curfew based solely on 
age.] 
 
[A delinquent child is [also] a minor who persistently or habitually refuses to 
obey the reasonable and proper orders or directions of his or her parent [or 
guardian or custodian], or who is beyond the control of that person.] 
 
[A delinquent child is [also] a minor who __________ <insert other grounds for 
delinquency from Welf. & Inst. Code, § 601>.] 
 
<Sexual Abuse Defined> 
[Sexual abuse includes (rape[,]/ [and] statutory rape[,]/ [and] rape in 
concert[,]/ [and] incest[,]/ [and] sodomy[,]/ [and] lewd or lascivious acts on a 
child[,]/ [and] oral copulation[,]/ [and] sexual penetration [,]/ [and] child 
molestation[,]/ [and] employing a minor to perform obscene acts[,]/ [and] 
preparing, selling, or distributing obscene matter depicting a minor).]   
 
To decide whether the (parent/guardian/__________ <insert description of 
person alleged to have committed abuse>) committed (that/one of those) 
crime[s], please refer to the separate instructions that I (will give/have given) 
you on (that/those) crime[s]. 
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[Sexual abuse also includes, but is not limited to, the following: 
 

• [Any penetration, however slight, of the vagina or anal opening of 
one person by the penis of another person, whether or not semen is 
emitted(;/.)] 

 
• [Any sexual contact between the genitals or anal opening of one 

person and the mouth or tongue of another person(;/.)] 
 

• [Any intrusion by one person into the genitals or anal opening of 
another person, including the use of any object for this purpose[, 
unless it is done for a valid medical purpose](;/.)] 

 
• [The intentional touching of the genitals or intimate parts 

(including the breasts, genital area, groin, inner thighs, and 
buttocks), or the clothing covering them, of a child, or of the 
perpetrator by a child, for purposes of sexual arousal or 
gratification(;/.) [However, sexual abuse does not include touching 
that may be reasonably construed as normal caretaker 
responsibilities, interactions with, or demonstrations of affection for 
the child, or acts performed for a valid medical purpose(;/.)]] 

 
• [The intentional masturbation of the perpetrator’s genitals in the 

child’s presence(;/.)] 
 

• [Conduct by (someone who knows that he or she is aiding, assisting, 
employing, using, persuading, inducing, or coercing/a person 
responsible for a child’s welfare who knows that he or she is 
permitting or encouraging) a child to engage in[, or assist others to 
engage in,] (prostitution[,]/ [or] a live performance involving 
obscene sexual conduct[,]/ [or] posing or modeling, alone or with 
others, for purposes of preparing a film, photograph, negative, 
slide, drawing, painting, or other pictorial depiction involving 
obscene sexual conduct)(;/.) [A person responsible for a child’s 
welfare is a (parent[,]/ [or] guardian[,]/ [or] foster parent[,]/ [or] 
licensed administrator or employee of a public or private residential 
home, residential school, or other residential institution)(;/.)]] 

 
• [Photographing[Depicting a child in [or]] ((K/k)nowingly 

(developing/[,] duplicating/[,] printing/[,] downloading/[,] 
streaming/[,] accessing through electronic or digital media/[,] 
depicting, [or] exchanging,) any (film/[,] photograph/[,] videotape/[,] 
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video recording/[,] negative/[,] [or] slide) knowing that it shows a 
child engaged in an act of obscene sexual conduct. [However, sexual 
abuse does not include (conduct by a person engaged in legitimate 
medical, scientific, or educational activities[;]/ [or] lawful conduct 
between spouses[;]/ conduct by a person engaged in law 
enforcement activities[;]/ [or] conduct by an employee engaged in 
work for a commercial film developer while acting within the scope 
of his or her employment and as instructed by his or her employer, 
provided that the employee has no financial interest in the 
commercial developer who employs him or her).]]]

__________________________________________________________________ 
New January 2006[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If more than one act is alleged as a basis for the charge, the court has a sua sponte 
duty to give a unanimity instruction. (People v. Madden (1981) 116 Cal.App.3d 
212, 215–216 [171 Cal.Rptr. 897].) Give CALCRIM No. 3500, Unanimity. A 
unanimity instruction is not required if the acts “constitute a continuing course of 
conduct.” (Ibid.) See the discussion in the Bench Notes for CALCRIM No. 3500. 
(See also People v. Schoonderwood (1945) 72 Cal.App.2d 125, 127 [164 P.2d 69] 
[continuous course of conduct exception applied to charge of contributing to 
delinquency of a minor]; People v. Dutra (1946) 75 Cal.App.2d 311, 321–322 
[171 P.2d 41] [exception did not apply].)  
  
If the case involves allegations of child molestation and the evidence has been 
presented in the form of “generic testimony” about recurring events without 
specific dates and times, the court should determine whether it is more appropriate 
to give CALCRIM No. 3501, Unanimity: When Generic Testimony of Offense 
Presented. (People v. Jones (1990) 51 Cal.3d 294, 321–322 [270 Cal.Rptr. 611, 
792 P.2d 643].) See discussion in the Related Issues section of CALCRIM No. 
3500, Unanimity. 
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
The remaining bracketed paragraphs should be given on request if relevant. 
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AUTHORITY 
 
• Elements and DefinitionsPen. Code, § 272. 

• Willfully DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Sexual Abuse DefinedPen. Code, § 11165.1. 

• Delinquent/Ward of Court DefinedWelf. & Inst. Code, §§ 601–602. 

• Dependent Child DefinedWelf. & Inst. Code, § 300. 

• Minor DefinedPen. Code, § 270e; Fam. Code, § 6500. 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency § 1542 Witkin & Epstein, California Criminal Law (3d 
ed. 2000) Sex Crimes and Crimes Against Decency, § 153. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[8], Ch. 144, Crimes Against Order, § 
144.10[1] (Matthew Bender). 
 

RELATED ISSUES 
 

Lesser Offense of Rape or Lewd Acts 
There is disagreement regarding whether a violation of Penal Code section 272 is 
a necessarily lesser included offense of rape or lewd and lascivious acts. The 
Supreme Court concluded that it was in People v. Greer (1947) 30 Cal.2d 589, 
597–598 [184 P.2d 512], overruled on other grounds in People v. Fields (1996) 13 
Cal.4th 289, 308, fn. 6 [52 Cal.Rptr.2d 282, 914 P.2d 832]. However, in People v. 
Bobb (1989) 207 Cal.App.3d 88, 92 [254 Cal.Rptr. 707], disapproved on other 
grounds by People v. Barton (1995) 12 Cal.4th 186, 198, fn. 7 [47 Cal.Rptr.2d 
569, 906 P.2d 531], the Court of Appeal expressly declined to follow Greer, 
concluding that “the calculus has been altered” by an intervening amendment to 
Welfare and Institutions Code section 601 and further faulting Greer for failing to 
analyze the elements of the lesser included offenses.  
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Defenses and Insanity 
 

3413. Collective or Cooperative Cultivation Defense (Health & Saf. 
Code, § 11362.775) 

__________________________________________________________________ 

(Planting[,] [or]/ cultivating[,] [or]/ harvesting[,] [or]/ drying[,] [or]/ 
processing) marijuana is lawful if authorized by the Medical Marijuana 
Program Act.  The Medical Marijuana Program Act allows qualified patients 
[and their designated primary caregivers] to associate within the State of 
California to collectively or cooperatively cultivate marijuana for medical 
purposes, for the benefit of its members, but not for profit.  
 
In deciding whether a collective meets these legal requirements, consider the 
following factors: 
 

1. The size of the collective’s membership; 
2. The volume of purchases from the collective; 
3. The level of members’ participation in the operation and governance of 

the collective; 
4. Whether the collective was formally established as a nonprofit 

organization;  
5. Presence or absence of financial records; 
6. Accountability of the collective to its members; 
7. Evidence of profit or loss. 

 
There is no limit on the number of persons who may be members of a 
collective. 
 
Every member of the collective does not need to actively participate in the 
cultivation process.  It is enough if a member provides financial support by 
purchasing marijuana from the collective. 
 
A qualified patient is someone for whom a physician has previously 
recommended or approved the use of marijuana for medical purposes. [¶] 
 
Collectively means involving united action or cooperative effort of all 
members of a group. 
 
Cooperatively means working together or using joint effort toward a common 
end. 
 
Cultivate means to foster the growth of a plant. 
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[A primary caregiver is someone who has consistently assumed responsibility 
for the housing, health, or safety of a patient who may legally possess or 
cultivate marijuana.] 
 
The People have the burden of proving beyond a reasonable doubt that the 
defendant was not authorized to (plant[,] [or]/ cultivate[,] [or]/ harvest[,] [or]/ 
dry[,] [or]/ process) marijuana for medical purposes. If the People have not 
met this burden, you must find the defendant not guilty of this crime.] 
__________________________________________________________________ 
New February 2015 [insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
A collective or cooperative cultivation defense under the Medical Marijuana 
Program Act may be raised to certain marijuana charges. (See Health & Saf. Code, 
§ 11362.775) The burden is on the defendant to produce sufficient evidence to 
raise a reasonable doubt that possession was lawful. (People v. Jackson (2012) 210 
Cal.App.4th 525, 529-531, 538-539 [148 Cal.Rptr.3d 375]. 
 
  

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11362.775. 

• Size of Collective and Member’s Role in Cultivation Not Factors To 
Consider People v. Jackson (2012) 210 Cal.App.4th 525 [148 Cal.Rptr.3d 
375].[192 Cal.Rptr. 674]. 

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061]; People v. Mitchell (2014) 225 Cal.App.4th 
1189, 1205-1206 [170 Cal.Rptr.3d 825].  

• Defendant’s Burden of Proof on Medical Marijuana Program Act 
DefensePeople v. Jackson (2012) 210 Cal.App.4th 525, 529-531, 538-539 
[148 Cal.Rptr.3d 375]. 

• All Members Need Not Participate in Cultivation  People v. Anderson 
(2015) 232 Cal.App.4th 1259 [182 Cal.Rptr.3d 276]. 

  
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, § 147. 
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3414–3424. Reserved for Future Use 
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Defenses and Insanity 
 

3450. Insanity: Determination, Effect of Verdict (Pen. Code, §§ 25, 
29.8) 

  

You have found the defendant guilty of ___________ <insert crime[s]>. Now 
you must decide whether (he/she) was legally insane when (he/she) committed 
the crime[s].   
 
The defendant must prove that it is more likely than not that (he/she) was 
legally insane when (he/she) committed the crime[s]. 
 
The defendant was legally insane if: 
  

1. When (he/she) committed the crime[s], (he/she) had a mental 
disease or defect; 

 
AND 

 
2. Because of that disease or defect, (he/she) was incapable of knowing 

or understanding the nature and quality of (his/her) act or was 
incapable of knowing or understanding that (his/her) act was 
morally or legally wrong. 

 
Do not base a finding of not guilty by reason of insanity solely on the basis of 
None of the following qualify  a mental disease or defect for purposes of an 
insanity defense: a personality disorder, adjustment disorder, seizure 
disorder, or an abnormality of personality or character made apparent only 
by a series of criminal or antisocial acts.   
 
[Special rules apply to an insanity defense involving drugs or alcohol.  
Addiction to or abuse of drugs or intoxicants, by itself, does not qualify as 
legal insanity. This is true even if the intoxicants cause organic brain damage 
or a settled mental disease or defect that lasts after the immediate effects of 
the intoxicants have worn off. Likewise, a temporary mental condition caused 
by the recent use of drugs or intoxicants is not legal insanity.]  
 
[If the defendant suffered from a settled mental disease or defect caused by 
the long-term use of drugs or intoxicants, that settled mental disease or defect 
combined with another mental disease or defect may qualify as legal insanity.  
A settled mental disease or defect is one that remains after the effect of the 
drugs or intoxicants has worn off.] 
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You may consider any evidence that the defendant had a mental disease or 
defect before the commission of the crime[s]. If you are satisfied that (he/she) 
had a mental disease or defect before (he/she) committed the crime[s], you 
may conclude that (he/she) suffered from that same condition when (he/she) 
committed the crime[s]. You must still decide whether that mental disease or 
defect constitutes legal insanity. 
 
[If you find the defendant was legally insane at the time of (his/her) crime[s], 
(he/she) will not be released from custody until a court finds (he/she) qualifies 
for release under California law. Until that time (he/she) will remain in a 
mental hospital or outpatient treatment program, if appropriate. (He/She) 
may not, generally, be kept in a mental hospital or outpatient program longer 
than the maximum sentence available for (his/her) crime[s]. If the state 
requests additional confinement beyond the maximum sentence, the 
defendant will be entitled to a new sanity trial before a new jury. Your job is 
only to decide whether the defendant was legally sane or insane at the time of 
the crime[s]. You must not speculate as to whether (he/she) is currently sane 
or may be found sane in the future. You must not let any consideration about 
where the defendant may be confined, or for how long, affect your decision in 
any way.] 
 
[You may find that at times the defendant was legally sane and at other times 
was legally insane.  You must determine whether (he/she) was legally insane 
when (he/she) committed the crime.] 
 
[If you conclude that the defendant was legally sane at the time (he/she) 
committed the crime[s], then it is no defense that (he/she) committed the 
crime[s] as a result of an uncontrollable or irresistible impulse.] 
 
If, after considering all the evidence, all twelve of you conclude the defendant 
has proved that it is more likely than not that (he/she) was legally insane 
when (he/she) committed the crime[s], you must return a verdict of not guilty 
by reason of insanity. 
__________________________________________________________________
New January 2006; Revised April 2008, October 2010, August 2014[insert date of 
council approval] 

 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on insanity when the defendant has 
entered a plea of not guilty by reason of insanity. (Pen. Code, § 25.)  
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Give the bracketed paragraph that begins with “Special rules apply” when the sole 
basis of insanity is the defendant’s use of intoxicants. (Pen. Code, § 29.8; People 
v. Robinson (1999) 72 Cal.App.4th 421, 427–428 [84 Cal.Rptr.2d 832].) If the 
defendant’s use of intoxicants is not the sole basis or causative factor of insanity, 
but rather one factor among others, give the bracketed paragraph that begins with 
“If the defendant suffered from a settled mental.” (Id. at p. 430, fn. 5.) 
 
Do not give CALCRIM No. 224, Circumstantial Evidence: Sufficiency of 
Evidence, or CALCRIM No. 225, Circumstantial Evidence: Intent or Mental 
State. These instructions have “no application when the standard of proof is 
preponderance of the evidence.” (People v. Johnwell (2004) 121 Cal.App.4th 
1267, 1274 [18 Cal.Rptr.3d 286].)  
 
There is no sua sponte duty to inform the jury that an insanity verdict would result 
in the defendant’s commitment to a mental hospital. However, this instruction 
must be given on request. (People v. Moore (1985) 166 Cal.App.3d 540, 556 [211 
Cal.Rptr. 856]; People v. Kelly (1992) 1 Cal.4th 495, 538 [3 Cal.Rptr.2d 677, 822 
P.2d 385].) 
 
If the court conducts a bifurcated trial on the insanity plea, the court must also 
give the appropriate post-trial instructions such as CALCRIM No. 3550, Pre-
Deliberation Instructions, CALCRIM No. 222, Evidence, and CALCRIM No. 
226, Witnesses. (See In re Ramon M. (1978) 22 Cal.3d 419, 427, fn. 10 [149 
Cal.Rptr. 387, 584 P.2d 524].) These instructions may need to be modified. 
 
 

AUTHORITY 
 
• Instructional Requirements.Pen. Code, §§ 25, 29.8; People v. Skinner (1985) 

39 Cal.3d 765 [217 Cal.Rptr. 685, 704 P.2d 752].  

• Burden of Proof.Pen. Code, § 25(b). 

• Commitment to Hospital.Pen. Code, §§ 1026, 1026.5; People v. Moore 
(1985) 166 Cal.App.3d 540, 556 [211 Cal.Rptr. 856]; People v. Kelly (1992) 1 
Cal.4th 495, 538 [3 Cal.Rptr.2d 677, 822 P.2d 385]. 

• Excluded Conditions.Pen. Code, § 29.8.  

• Anti-Social Acts.People v. Fields (1983) 35 Cal.3d 329, 368–372 [197 
Cal.Rptr. 803, 673 P.2d 680]; People v. Stress (1988) 205 Cal.App.3d 1259, 
1271 [252 Cal.Rptr. 913]. 

• Long-Term Substance Use.People v. Robinson (1999) 72 Cal.App.4th 421, 
427 [84 Cal.Rptr.2d 832]. 
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Secondary Sources 

 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Defenses, §§ 9-16, 
18-201 Witkin & Epstein, California Criminal Law (3d ed. 2000) Defenses, §§ 7–
16. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73, 
Defenses and Justifications, § 73.02 (Matthew Bender). 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 86, 
Insanity Trial, § 86.01A (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 124, 
Jurisdiction and Disposition Hearings, § 124.04 (Matthew Bender). 
 

RELATED ISSUES 
 
Bifurcated Proceedings 
The defendant has a right to bifurcated proceedings on the questions of sanity and 
guilt. (Pen. Code, § 1026.) When the defendant enters both a “not guilty” and a 
“not guilty by reason of insanity” plea, the defendant must be tried first with 
respect to guilt. If the defendant is found guilty, he or she is then tried with respect 
to sanity. The defendant may waive bifurcation and have both guilt and sanity 
tried at the same time. (Pen. Code, § 1026(a).)    
 
Extension of Commitment 
The test for extending a person’s commitment is not the same as the test for 
insanity. (People v. Superior Court (Williams) (1991) 233 Cal.App.3d 477, 490 
[284 Cal.Rptr. 601].) The test for insanity is whether the accused “was incapable 
of knowing or understanding the nature and quality of his or her act or of 
distinguishing right from wrong at the time of the commission of the offense.” 
(Pen. Code, § 25(b); People v. Skinner (1985) 39 Cal.3d 765, 768 [217 Cal.Rptr. 
685, 704 P.2d 752].) In contrast, the standard for recommitment under Penal Code 
section 1026.5, subdivision (b), is whether a defendant, “by reason of a mental 
disease, defect, or disorder represents a substantial danger of physical harm to 
others.” (People v. Superior Court, supra, 233 Cal.App.3d at pp. 489–490; People 
v. Wilder (1995) 33 Cal.App.4th 90, 99 [39 Cal.Rptr.2d 247].) 
 
Legal and Moral Wrong 
The wrong contemplated by the two-part insanity test refers to both the legal 
wrong and the moral wrong. If the defendant appreciates that his or her act is 
criminal but does not think it is morally wrong, he or she may still be criminally 
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insane. (See People v. Skinner (1985) 39 Cal.3d 765, 777–784 [217 Cal.Rptr. 
685]; see also People v. Stress (1988) 205 Cal.App.3d 1259, 1271–1274 [252 
Cal.Rptr. 913].) 
 
Temporary Insanity 
The defendant’s insanity does not need to be permanent in order to establish a 
defense. The relevant inquiry is the defendant’s mental state at the time the offense 
was committed. (People v. Kelly (1973) 10 Cal.3d 565, 577 [111 Cal.Rptr. 171, 
516 P.2d 875].) 
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Instruction Commentator Comment Response 
CALCRIM Nos. 
1700, 1750, 1801, 
1802, 1850, 1900, 
1957, 1970, 1971, 
2304, 2377, 219, 
221, 3454, 358, 521, 
570, 603, 800, 1017, 
1018, 1170, 1180, 
1252, 1500, 1863, 
2100, 2101, 2110, 
2111, 2113, 2410, 
2411, 2902, 2980, 
3413, 3450 

Ashleigh Aitken, 
President, Orange County 
Bar Association, on behalf 
of that association 

Agree with all proposed changes. No response required. 

CALCRIM Nos. 
1703, 1750, 1801, 
1802, 1900, 1957, 
1970, 1971, 2304, 
2377, 219, 221, 
3453, 358, 521, 570, 
603, 1017, 1018, 
1170, 1180, 1252, 
1500, 1863, 2100-
2113, 2410, 2411, 
2902, 3413, 3450. 

Assistant Public Defender 
Mark Brown on behalf of 
Orange County Public 
Defender’s Office 

Agree with all proposed changes. No response required. 

CALCRIM No. 
1700 

Assistant Public Defender 
Mark Brown on behalf of 
Orange County Public 
Defender’s Office 

The prosecution is required to prove each 
element beyond a reasonable doubt. 
Therefore, delete the following language: “If 
the evidence supports a defense theory that 
the crime was shoplifting as defined by Penal 
Code section 459.5, give the following 
paragraph and appropriate following 
language.”  
 
If the above provision is not deleted, what is 

The committee agrees to clarify the 
introduction to paragraphs 3A, 3B, and 3C.  
It disagrees with deleting the other 
introductory language, however, because the 
commentator’s suggestion may not be 
sufficient to explain the necessary 
distinction between “shoplifting” and 
burglary. 
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Instruction Commentator Comment Response 
“the following paragraph” referred to in that 
provision? 
 
In the alternative, replace the above provision 
with the following: “If the evidence indicates 
the defendant entered a building, give the 
appropriate paragraphs below.” 
 
Elements 3B and 3C refer to “the structure,” 
which is not used earlier in the instruction. 
Therefore, replace “The structure” with “The 
building.” 

 
 
 
The committee disagrees with this specific 
suggestion but has made its own revision. 
 
 
 
The committee disagrees with this comment 
because under the language of the statute, a 
taco truck could be a commercial 
establishment.  Therefore, the term 
“building” is too limiting.   

CALCRIM No. 
1703 

Ashleigh Aitken, 
President, Orange County 
Bar Association, on behalf 
of that association 

Penal Code § 459.5 also requires “the value 
of the property that is taken or intended to be 
taken does not exceed nine hundred fifty 
dollars ($950)”. Subdivision (b) does not 
permit the charging of burglary where 
shoplifting is charged. For this reason the 
statutory requirement of “the value of the 
property that is taken or intended to be taken 
does not exceed nine hundred fifty dollars 
($950)” should be listed as the 4th element in 
this instruction where the additional use of 
CALCRIM 1700 is inappropriate. 

The committee disagrees with this comment 
because the District Attorney must choose 
whether to charge a violation of Penal Code 
section 459 or 459.5.  There is no upper 
limit on the value of a 459.5 if charged. 

CALCRIM Nos. 
1750, 1900, 1957 

Hon. W. Kent Hamlin, 
Superior Court of 
California, County of 
Fresno 

To be consistent with other instructions where 
the People have alleged a special allegation 
and the jury is asked to determine whether the 
allegation has been proven, the proposed 
change to Instruction 1750 (PC496(a)) needs 
the following language after the final 
paragraph advising that the jury is to further 
determine whether the value of the involved 
property exceeds $950: 

The committee has modified CALCRIM 
Nos. 1750, 1900, and 1957 using some of 
the suggested language, but deleted the 
sentence about reasonable doubt in proving 
the “allegations.”  There is only one 
allegation in each of these instructions, but 
several elements, so the reference is 
potentially confusing, and they must all be 
proved beyond a reasonable doubt. 
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Instruction Commentator Comment Response 
 
“The People have the burden of proving each 
allegation beyond a reasonable doubt. If you 
have a reasonable doubt whether the property 
received has a value of more than $950, you 
must find this allegation has not been proved.” 
 
A similar paragraph (substituting the 
appropriate language in place of “property 
received”) needs to be made to Instructions 
1900 (PC470(a)) and 1957 (PC484g(b)). 

CALCRIM No. 
1801 

Mike Roddy, Executive 
Officer, on behalf of the 
Superior Court of 
California, County of San 
Diego 

The specific examples of theft (i.e. from the 
person, of an automobile/firearm/horse, 
fruits/nuts, fish/shellfish/aquacultural 
products), and the “taking from the person” 
portion of the “related issues” section are 
superfluous once you specify that petty theft is 
any theft under $950 and grand theft is any 
theft over $950. 

The committee disagrees with this comment 
because these are unique categories of theft 
and should still be specified to the jury.   

CALCRIM No. 
1850 

Assistant Public Defender 
Mark Brown on behalf of 
Orange County Public 
Defender’s Office 

A defendant may now be convicted of PC 666 
only if the prosecution proves the defendant 
has been previously convicted of at least one 
of the enumerated theft offenses AND has 
been previously convicted of at least one of 
the enumerated serious or violent felonies, is 
required to register pursuant to the Sex 
Offender Registration Act, OR has previously 
been convicted of PC 368(d) or (e). Since 
each of these are elements of the offense, 
CALCRIM 1850 should be modified as 
follows: 
 
If you find the defendant guilty of petty 
theft, you must then decide whether the 

The committee disagrees with this comment 
and prefers the cross-reference to 
“qualifying offenses” for two reasons:   

1. To avoid confusion with the prior 
theft element, and 

2. Because the “qualifying offenses” 
are not an element of the crime, but 
a prerequisite to charging the crime. 
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Instruction Commentator Comment Response 
People have proved the following 
additional allegations: 
 
1. The defendant has been convicted of at 
least one theft offense before and served a 
term in a penal institution as a result of 
that conviction.  
 
AND 
 
2A.The defendant has been convicted of a 
violation of __________ <insert applicable 
serious or violent code provision or PC 368 
section violated>, on __________ <insert 
date of conviction>, in the __________ 
<insert name of court>, in Case Number 
__________ <insert docket or case 
number>(;/.) 
 
OR 
 
2B.The defendant is required to register 
pursuant to the Sex Offender Registration 
Act. 
 
It has already been determined that the 
defendant is the person named in exhibits 
__________ <insert numbers or 
descriptions of exhibits>.  
 
Since a prior conviction of at least one of the 
enumerated serious or violent felonies is a 
requirement to register pursuant to the Sex 
Offender Registration Act, or a prior 
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Instruction Commentator Comment Response 
conviction of PC 368(d) or (e) is an element 
of the offense, the following new provision in 
CALCRIM 1850 should be modified as 
follows: 
 
To be convicted of a violation of Penal 
Code section 666, defendant must (1) have 
been previously convicted of a crime listed 
in Penal Code section 667(e)(2)(c)(iv), or 
previously convicted under Penal Code 
section 368(d) or (e); or be required to 
register under the Sex Offender 
Registration Act.  

CALCRIM No. 
1970 

Mike Roddy, Executive 
Officer, on behalf of the 
Superior Court of 
California, County of San 
Diego 

In the element (first new) paragraph about 
finding prior convictions of offenses listed in 
PC 476a(b), perhaps it will be handled by the 
verdict forms, but looks like the jurors must 
actually find three or more violations of those 
listed code sections, so just wondering if the 
element should state that; (2) in the “lesser 
included offense” it looks like this paragraph 
too needs to reference three or more prior theft 
violations, not just a single prior theft 
violation. 

The committee agrees with this comment 
and has revised the instruction accordingly. 

CALCRIM No. 
2980 

Assistant Public Defender 
Mark Brown on behalf of 
Orange County Public 
Defender’s Office 

Section 11165.1(c)(3) requires the person to 
knowingly develop/[,] duplicate[,] print [,] 
download/[,] stream/[,] access through 
electronic or digital media/[,] [or] 
exchange, any film/[,] photograph/[,] 
videotape/[,] video recording...  
 
Add the word “knowingly.” 

The committee agrees with this comment 
and has made an appropriate revision. 
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Executive Summary 

The Traffic Advisory Committee and the Court Technology Advisory Committee recommend 
amending rule 4.220 of the California Rules of Court, which authorizes trial courts to establish 
remote video pilot projects in cases involving traffic infraction violations, and revising 
corresponding forms to convert the rule into a standing rule of court and to implement new rule 
4.105. To comply with rule 4.105, the effective date of all changes is September 1, 2015. 

Recommendation 

The Traffic Advisory Committee and the Court Technology Advisory Committee recommend: 
 
1. Amending rule 4.220 to allow trial courts to continue conducting remote video proceedings 

in eligible traffic cases after January 1, 2016, when the rule would otherwise sunset, and to 
implement rule 4.105; and 
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2. Revising Instructions to Defendant for Remote Video Proceeding (form TR-500-INFO), 

Notice and Waiver of Rights and Request for Remote Video Arraignment and Trial (form TR-
505), and Notice and Waiver of Rights and Request for Remote Video Proceeding (form TR-
510) to implement rule 4.105. 
 

The text of the amended rule is attached at pages 9–11; the revised forms are attached at pages 
12–14. 

Previous Council Action 

The Judicial Council adopted rule 4.220 and corresponding forms, effective from February 1, 
2013, to January 1, 2016. The Traffic Advisory Committee and Court Technology Advisory 
Committee recommended rule 4.220 based on a suggestion from the Superior Court of Fresno 
County. Seeking to ameliorate the impact of multiple court closures on the public, the court saw 
remote video proceedings (RVP) as an effective way to continue offering services to outlying 
areas. 
 
In trial courts that institute RVP pilot projects under rule 4.220, defendants in eligible cases may 
elect to appear at trial by two-way video from remote locations designated by the court. Under 
the rule, RVP is authorized in cases involving alleged infractions of the Vehicle Code or any 
local ordinance adopted under the Vehicle Code, excluding alcohol and drug infractions under 
article 2, chapter 12, division 11 of the Vehicle Code and cases filed with an informal juvenile 
and traffic court under Welfare and Institutions Code sections 255 and 256. Participation in the 
RVP pilot project is voluntary; the defendant must request to proceed by RVP and submit a 
signed notice of rights and waiver form to the court (form TR-505 or form TR-510). 
 
The Superior Court of Fresno County applied for and received council approval for an RVP pilot 
project under rule 4.220. It then adopted a local rule, effective March 1, 2013, establishing the 
pilot project. The court began offering RVP in April at remote sites in Mendota and Coalinga. To 
date, the Superior Court of Fresno County is the only court to have requested and received 
council authorization for an RVP pilot project. 
 
On June 8, 2015, the Judicial Council adopted rule 4.105 on an urgency basis to address 
concerns about court procedures for deposit of bail when defendants challenge infraction 
citations in court. Rule 4.105 states that courts must allow traffic infraction defendants to appear 
for arraignment and trial without the deposit of bail, unless a specified exception applies. It also 
requires courts to inform traffic infraction defendants of the option to appear in court without the 
deposit of bail in any instructions or other materials provided to the public that relate to bail for 
traffic infractions, including written instructions and forms. Implementation of the rule’s notice 
requirements is to occur “as soon as reasonably possible, but no later than September 15, 2015.” 
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Rationale for Recommendation 

This rules proposal has two components: (1) amendments to rule 4.220 and revisions to form 
TR-500-INFO that would convert the rule to a standing rule of court and (2) additional 
amendments to the rule and revisions to forms TR-500-INFO, TR-505, and TR-510 that would 
implement new rule 4.105. 
 
Because the council has required that all changes to written instructions and forms implementing 
rule 4.105 be in effect by September 1, 2015, these amendments and revisions were not 
circulated for public comment. 
 
Permanent authorization for RVP 

The Superior Court of Fresno County has submitted four semiannual reports describing its 
experience under the pilot project. RVP usage has steadily increased since the court initiated the 
pilot project, although these cases still represent a small fraction of the total number of citations 
issued near the remote sites. Technical issues have been infrequent and minor, and they have 
been resolved promptly by onsite court staff. Postappearance surveys reflect the participants’ 
overall high satisfaction with RVP and the quality of the services provided. Based on its positive 
experience under the pilot project, the Superior Court of Fresno County has requested that rule 
4.220 be amended to allow the court to continue offering RVP in eligible cases after January 1, 
2016. 
 
Unless rule 4.220 is amended, the Superior Court of Fresno County and other trial courts would 
no longer be authorized to offer RVP in traffic infraction cases after January 1, 2016. This 
proposal is necessary to allow courts to continue conducting RVP in eligible cases. It would 
make no substantive changes to the rule’s procedural requirements or the scope of RVP 
proceedings. 
 

Eliminate sunset and convert to standing rule of court. This proposal eliminates the sunset 
language in rule 4.220 and converts the rule into a standing rule. Trial courts could offer RVP in 
eligible cases after they have adopted a local rule permitting RVP and have notified the Judicial 
Council. Trial courts would no longer be required to request and receive council authorization 
for pilot projects implementing RVP. 
 
Specifically, subdivision (q), which currently provides the effective dates for the rule, is 
removed, as are other references to effective dates in subdivisions (a)(1) and (c). In addition, 
subdivision (a), which provides the authorization for RVP, is amended by removing subpart (2) 
because this subpart requires that courts request and receive council authorization to conduct 
pilot projects. Other “pilot project” and “trial project” references are also stricken from 
subdivisions (a), (c), (e), (o), and (p). In addition, language is added to subdivision (p) to provide 
that courts must notify the council that they will begin offering RVP under the rule. 
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Retain current reporting requirement. Under subdivision (p), trial courts “must institute 
procedures as required by the Judicial Council for collecting and evaluating information about 
that court’s pilot project and must prepare semiannual reports to the Judicial Council that include 
an assessment of the costs and benefits of the project.” The reporting requirement in subdivision 
(p) is retained. 
 
Under the current guidelines, these reports contain information about the number and types of 
RVP conducted for arraignments, trials, and other proceedings; the locations and facilities used 
to conduct RVP; the type of technology used to conduct RVP; the number of appeals from RVP 
and the outcome of those appeals; and the number of cases where the law enforcement officer 
appeared at court instead of at the remote location with the defendant. The reports also include 
information that would help the council evaluate whether it should modify rule 4.220 or expand 
RVP to other case types. 
 
Retaining this semiannual reporting requirement will enable the council to continue monitoring 
the use of this new technology in the courts. This information and data will provide valuable 
feedback to the council as it considers whether to expand RVP to other case types. 
 
Retain current procedural requirements and scope. This proposal makes no substantive 
changes to the procedural requirements under the rule for implementing RVP at the trial courts; 
nor does it expand RVP to other case types. The Superior Court of Fresno County has expressed 
its satisfaction with the current requirements and has sought no modification to the RVP 
procedure stated in the rule. Its semiannual reports reflect no issues with the implementation of 
this procedure. 
 
Make minor changes to form TR-500-INFO. Form TR-500-INFO provides information and 
instructions to defendants about RVP, including how to request RVP, how to appeal the court’s 
ruling, and which rights the defendant will be waiving by requesting to appear in RVP. This 
proposal makes the language of the form consistent with the amendments to rule 4.220 by 
removing references to a “pilot project.” 

 

Implementation of rule 4.105 

Rule 4.105(b) provides that courts must allow a defendant to appear for arraignment and trial 
without the deposit of bail, unless one of three exceptions applies: (1) courts must require the 
deposit of bail when the defendant elects a statutory procedure1 that requires the deposit of bail; 
(2) courts may require the deposit of bail when the defendant does not sign a written promise to 
appear as required by the court; and (3) courts may require a deposit of bail before trial if the 
court finds, based on the circumstances of a particular case, that the defendant is unlikely to 

                                                 
1 For example, Vehicle Code section 40519(a) authorizes defendants who have received a written notice to appear to 
declare their intention to plead not guilty and deposit bail before the notice-to-appear date for purposes of electing to 
schedule an arraignment and trial on the same date or on separate dates. 
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appear as ordered without a deposit of bail and the court expressly states the reasons for the 
finding. (Cal. Rules of Court, rule 4.105(c).) 
 
In addition, rule 4.105(d) provides that courts must inform defendants of the option to appear in 
court without the deposit of bail in any instructions or other materials that courts provide for the 
public and that relate to bail for traffic infractions, including any written instructions and forms. 
 
Amend rule 4.220 to cross-reference rule 4.105. This proposal contains one proposed 
amendment to rule 4.220 related to implementing rule 4.105. Subdivision (f) of rule 4.220 
governs the deposit of bail for RVP. This proposal replaces the language in subdivision (f) 
describing the applicable procedures for depositing bail with a cross-reference to rule 4.105. 
Adding the cross-reference—in lieu of incorporating language from rule 4.105 directly into 
subdivision (f)—facilitates any future amendments to the procedures for depositing bail. Any 
amendments to rule 4.105 would automatically apply to the deposit of bail in RVP, thereby 
guaranteeing uniform bail procedures irrespective of whether the defendant appears in court or 
by remote video. 
 
Make implementing changes to forms TR-500-INFO, TR-505, and TR-510. This proposal also 
implements rule 4.105 by making changes to forms TR-500-INFO, TR-505, and TR-510. 
Proposed are revisions to all three forms to notify defendants of their rights to appear for 
arraignment without depositing bail and to request that a court trial be scheduled without bail.  
 
In addition, form TR-500-INFO provides information and instructions to defendants about RVP. 
The proposed changes revise form TR-500-INFO to inform defendants that the court may require 
the deposit of bail to schedule a trial and that bail should accompany the request for RVP as 
ordered by the court. 
 
Form TR-505 is required when defendants request to appear by RVP for arraignment and trial on 
the same day. It is used to notify defendants of their rights and for defendants to waive certain 
rights. This proposal revises form TR-505 to require the defendant to waive the “right to appear 
in person in court on separate days for arraignment without deposit of bail and for trial without 
deposit of bail unless ordered by the court.” 
 
This proposal also makes implementing changes to form TR-510, which is required when 
defendants request to appear for arraignment or trial on separate days. It is used to notify 
defendants of their rights and for defendants to waive certain rights. This proposal adds a space 
to form TR-510 where the court, if it decides to require bail for trial, must specify its reasons. 
This revision implements subdivision (c)(3) of rule 4.105, which provides that courts must state 
its reasons for requiring the deposit of bail before trial. 
 
Lastly, this proposal makes minor revisions to forms TR-500-INFO, TR-505, and TR-510 to 
incorporate the comments received by the Superior Court of Fresno County, as described below. 
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Comments, Alternatives Considered, and Policy Implications 

Only part of this rules proposal was circulated for public comment. Because rule 4.105 was 
adopted by the Judicial Council on an urgent basis and requires that implementing changes be in 
effect by September 1, 2015, those implementing changes were not circulated for public 
comment. 
 
Comments 

The circulated rules proposal addressed only changes related to converting rule 4.220 to a 
standing rule of court. Five comments were received in response to the circulated rules proposal. 
Four commentators stated their support of the proposal without amendment. 
 
The Superior Court of Riverside County agreed with the proposal with modification. It stated 
that courts “should have the discretion to implement without needing approval of the Judicial 
Council” because approval “makes implementation more burdensome and time consuming” and 
“eliminates discretion of [the] trial court.” The committee agrees that council approval would be 
burdensome for trial courts. Nevertheless, the committee has not modified this proposal given 
that it already addresses the court’s concerns. The proposed amendments eliminate the 
requirement that courts request and receive council approval before implementing RVP. Instead, 
courts would only have to notify the council. The committees reasoned that providing notice 
would not unduly burden the courts while ensuring that the council remains apprised of any 
courts that decide to offer RVP in traffic infraction cases. 
 
In response to the proposed changes to implement rule 4.105, the Superior Court of Fresno 
County reviewed and recommended additional amendments to rule 4.220 and revisions to forms 
TR-500-INFO, TR-505, and TR-510. These included amending subdivision (e)(2) of rule 4.220 
to replace references to “arraignment on a date that is separate from a trial date” with 
“arraignment only.” The committees decided not to pursue this recommendation because the 
current language in the rule is more consistent with the formatting and language of the Vehicle 
Code and is less susceptible to confusion. 
 
In addition, the Superior Court of Fresno County recommended replacing the phrase “at court” 
with “in court” on form TR-500-INFO and advising defendants of additional possible 
consequences for failing to appear under item 2.e. of forms TR-505 and TR-510. The committees 
agreed with the court’s recommended revisions to the forms, but slightly modified the suggested 
language on forms TR-505 and TR-510 to clarify that if a defendant fails to appear, a court may 
either issue an arrest warrant or impose a civil assessment, but cannot do both. 
 
Alternatives 

Because rule 4.105 requires implementing changes, the Traffic Advisory Committee and Court 
Technology Advisory Committee did not consider alternatives to the proposed amendments and 
form revisions related to rule 4.105. The committees did, however, consider three alternatives 
related to converting rule 4.220 to a standing rule of court.  
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Alternative 1: Eliminate notice and semiannual reporting requirements. The first alternative 
would have amended rule 4.220 by removing not only the sunset language, but also any 
requirement that trial courts provide notice and semiannual reports to the Judicial Council. This 
alternative would have had the benefit of reducing the time that trial courts must spend preparing 
and submitting notices and semiannual reports to the council—and that the council and its staff 
must devote to reviewing them. The advisory committees specifically requested comments 
regarding the costs and benefits of retaining the semiannual reporting requirement, and whether 
subdivision (p) of rule 4.220 should be amended to include a sunset provision, such that courts 
would be required to submit semiannual reports only for a certain period of years. No comments 
were submitted in response to this request. 
 
Implementing the first alternative would have limited the council’s oversight of RVP at the trial 
court level. The council and its staff would have had no effective means of knowing which trial 
courts were conducting RVP or of gathering information and data about the implementation of 
RVP by trial courts, including any issues, concerns, or creative solutions. Such information and 
data presented in the semiannual reports could have proved useful to the advisory committees as 
they reviewed possibilities for expanding RVP at the trial courts. 
 
Alternative 2: Extend pilot project. The second alternative would have amended rule 4.220 by 
extending the effective date for an additional period of years, but not eliminating the sunset 
language, thereby continuing the provisional nature of the rule. This option would have given the 
council an opportunity to carefully review each court’s request for a pilot project. In comparison 
with the above proposal, however, this alternative would have resulted in an additional cost to 
trial courts because they would have needed to prepare and present an application to the Judicial 
Council for council approval before they could have started offering RVP in traffic infraction 
cases. It would also have required that the council and its staff spend time reviewing these 
applications and, if desired, amend the rule to extend or eliminate the effective date at a later 
time. The benefit of this additional oversight would have been minimal in light of the notice and 
semiannual reporting requirements required in this proposal. 
 
Alternative 3: Allow rule to sunset. The last alternative would have sought no amendment to the 
rule and would have allowed it to sunset. Weighing in favor of this approach is the fact that only 
one trial court has requested and implemented an RVP pilot project since rule 4.220 was adopted 
two years ago. So far, no other courts have expressed to the advisory committees or Judicial 
Council staff an interest in establishing a pilot project. Yet, this alternative would have 
effectively ended the Superior Court of Fresno County’s RVP program on January 1, 2016. The 
Superior Court of Fresno County has successfully implemented the pilot project, has reported its 
overall satisfaction with the project, and has expressed an interest in continuing to offer these 
services in outlying areas. Moreover, this alternative would have prevented other courts from 
conducting RVP in traffic cases in the future. As trial courts are forced to close courthouses in 
the face of budget constraints, they may wish to follow the Superior Court of Fresno County’s 
lead and elect to offer RVP in remote locations in an effort to increase public access. 
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Implementation Requirements, Costs, and Operational Impacts 

Implementation of this proposal will allow the Superior Court of Fresno County to continue 
offering RVP, which has preserved access to the public in outlying areas and resulted in 
efficiencies and cost savings for the court. It will require the court to make revised forms 
available to the public, which may incur minor costs. Otherwise, it will have no effect on the 
court because the court is currently preparing and submitting semiannual reports. 
 
For other trial courts that may decide to offer RVP under the rule, the implementation costs will 
decrease slightly. These courts will no longer be required to apply for and receive Judicial 
Council approval before offering RVP in eligible cases under the rule. Instead, they will only 
need to notify the council. Otherwise, implementation and its associated costs will remain the 
same as they are under the current rule. Collaboration between courts, local cities and counties, 
law enforcement, and members of the public will be required. 
 
Planning and allocating resources—including physical locations, technology, and staffing—will 
be necessary. There will also be a need to train public employees to act as deputy clerks, provide 
security for the remote video trials at the local community facilities, and provide information to 
the public. These additional expenses may be offset by savings for the courts in terms of reduced 
maintenance of court facilities, and for the public and law enforcement in terms of reduced travel 
time and expense. Because implementation is voluntary, each court will determine if the benefits 
outweigh the costs in deciding whether to offer RVP. 

Attachments and Links 

1. Cal. Rules of Court, rule 4.220, at pages 9–11 
2. Forms TR-500-INFO, TR-505, and TR-510, at pages 12–14 
3. Comments chart, at page 15 
 



Rule 4.220 of the California Rules of Court is amended, effective September 1, 2015, to 
read: 
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Rule 4.220.  Remote video proceedings in traffic infraction cases 1 
 2 
(a) Authorization for pilot project remote video proceedings 3 
 4 

(1) With the approval of the Judicial Council, a A superior court may establish by 5 
local rule a pilot project through December 31, 2015, to permit arraignments, trials, 6 
and related proceedings concerning the traffic infractions specified in (b) to be 7 
conducted by two-way remote video communication methods under the conditions 8 
stated below. 9 
 10 
(2) To obtain approval of the Judicial Council to conduct a pilot project for 11 

remote video proceedings under this rule, a court must submit an application 12 
to the council that includes details on what procedures and forms the court 13 
intends to institute for processing cases in the pilot project. 14 

 15 
(b) * * * 16 
 17 
(c) Application 18 

 19 
This rule establishes the minimum procedural requirements and options for courts 20 
that conduct a pilot project for remote video proceedings for cases in which a 21 
defendant is charged with an infraction as defined in (b) and the defendant’s 22 
requests to proceed according to this rule is for a trial or related proceeding that is 23 
set for a date after January 31, 2013. 24 

 25 
(d) * * * 26 
 27 
(e) Scope of court pilot project Required procedures and forms and request by 28 

defendant 29 
 30 
A court that conducts remote video proceedings under this rule must comply with 31 
the The following procedures and use the required forms in this section must be 32 
included in the court’s pilot project for remote video proceedings. In addition to 33 
following the standard provisions for processing traffic infraction cases, the 34 
defendant may request to proceed by remote video proceeding as provided below. 35 
 36 
(1)–(2)  * * * 37 

 38 
(3) Trial on a date that is separate from the date of arraignment 39 

 40 
The following procedures apply to a remote video proceeding when the court 41 
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grants a defendant’s request at arraignment to have a trial set for a date that is 1 
separate from the date of the arraignment: 2 

 3 
(A) * * * 4 

 5 
(B) To proceed by remote video trial, the defendant must sign and file a 6 

Notice and Waiver of Rights and Request for Remote Video Proceeding 7 
(form TR-510) with the clerk by the appearance date indicated on the 8 
Notice to Appear or a continuation of that date granted by the court and 9 
must deposit bail with the form as required by the court under section 10 
(f). 11 

 12 
(C) * * * 13 

 14 
(4) Judicial Council forms for remote video proceedings 15 

 16 
The following forms must be made available by the court and used by the 17 
defendant to implement the procedures that are required by a court’s pilot 18 
project under this rule: 19 

 20 
(A)–(C)  * * * 21 

 22 
(f) Deposit of bail 23 
 24 

(1) If a defendant requests to proceed by remote video arraignment and trial as 25 
provided in section (e)(1), the defendant must deposit bail, at the same time 26 
the request is filed, in the amount established in the uniform traffic penalty 27 
schedule under Vehicle Code section 40310. 28 

 29 
(2) If a defendant requests to proceed by remote video proceeding for a trial as 30 

provided in section (e)(3), the judicial officer may require deposit of bail, at 31 
the same time the request for remote video proceeding is filed, in the amount 32 
established in the uniform traffic penalty schedule under Vehicle Code 33 
section 40310. 34 

 35 
Procedures for deposit of bail to process requests for remote video proceedings 36 
must follow rule 4.105. 37 

 38 
(g)–(l)  * * * 39 
 40 
(m) Noncompliance 41 
 42 
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If the defendant fails to comply with this rule (including depositing the bail amount 1 
when required, signing and filing all required forms, and complying with all time 2 
limits and due dates), the court may deny a request for a remote video proceeding 3 
and may proceed as otherwise provided by statute. 4 

 5 
(n) * * * 6 

 7 
(o) Local rules and forms 8 
 9 

A court establishing a remote video trial project proceedings under this rule may 10 
adopt such local rules and additional forms as may be necessary or appropriate to 11 
implement the rule and the court’s local procedures not inconsistent with this rule. 12 

 13 
(p) Notice and collection of information and reports on remote video proceedings 14 

pilot project 15 
 16 

Each court that establishes a pilot project local rule authorizing remote video 17 
proceedings under this rule must notify the Judicial Council, institute procedures as 18 
required by the Judicial council for collecting and evaluating information about that 19 
court’s pilot project program, and must prepare semiannual reports to the Judicial 20 
council that include an assessment of the costs and benefits of the project remote 21 
video proceedings at that court. 22 

 23 
(q) Effective dates 24 
 25 

This rule is adopted effective February 1, 2013, and remains in effect only until 26 
January 1, 2016, and as of that date is repealed, unless a rule adopted before 27 
January 1, 2016, repeals or extends that date. 28 



                                                                                                                       
                                                                                                                         

          TR-500-INFO 
 

INSTRUCTIONS TO DEFENDANT FOR REMOTE VIDEO PROCEEDING 
 

 

A court may by local rule permit remote video arraignments and trials for traffic infraction cases. (Cal. Rules of Court, rule 
4.220.) If the court where your case is filed permits remote video proceedings (RVP), you may be able to appear by video 
as allowed by local rule at a remote location designated by the court without having to appear in person in court. RVP are 
available in cases involving Vehicle Code infractions or local ordinances adopted under the Vehicle Code. The procedure 
does not apply to traffic offenses that involve drugs or alcohol or are filed in Informal Juvenile and Traffic Court. The 
procedure provides a convenient process for resolving cases by consideration of disputed facts and evidence with the use 
of two-way audiovisual communication between the court and a local facility. Defendants who request to appear by RVP 
must waive (give up) certain rights that apply to trial of criminal offenses, including traffic infractions. The instructions 
below explain procedures for requesting RVP for traffic infraction cases: 
 

1. To request arraignment and trial on the same day, you may f i le a Notice and Waiver of Rights and Request for 
Remote Video Arraignment and Trial (form TR-505). To request RVP for arraignment or trial on separate days, you 
may f i le a Notice and Waiver of Rights and Request for Remote Video Proceeding (form TR-510). 

 
2. Return the completed and signed form to the clerk with payment of bail as ordered by the court. A completed form 

TR-505 or TR-510 with a deposit of the required bail payment must be received by the clerk by the appearance 
date on the Notice to Appear citation or continuation date granted by the court. If the form is received after the due 
date or without deposit of bail as required, the court may require a court appearance or bail deposit to schedule a 
trial. Failure to file the form and deposit bail as required by the due date may subject you to other charges, 
penalties, assessments, and actions, including a civil assessment under Penal Code section 1214.1 of up 
to $300 and a hold on your driver’s license.  

 
3. When the clerk receives a timely request for RVP with payment of the bail as ordered by the court, the court will 

rule on the request and provide notice of the court’s decision on eligibility for RVP. If the court denies the request, 
the court may order you to respond within 10 court days of the notice of the order to schedule an arraignment or 
trial or appear in court. If the court approves the request, the court will notify you and the officer of the extended 
date and location to appear. The court may grant a request by the officer who issued the ticket and any other 
witnesses to appear in court to testify and be cross-examined while you appear at the remote location. 

 
4. After a remote video trial is completed, if you are dissatisfied with the court's judgment, you may file an appeal 

under California Rules of Court, rules 8.901–8.902 within 30 days of the judgment. A new trial (“trial de novo”) is not 
allowed. Always include your citation number in any correspondence with the court. 

 
5. IMPORTANT: You have the right to appear in court for an in-person arraignment without deposit of bail 

and trial at the court. If you appear in court for your case, your rights include: 
• The right to be represented by an attorney employed by you; 
• The right to request court orders without cost to subpoena and compel the attendance of witnesses and the 

production of evidence on your behalf;  
• The right to appear in person in court before a judicial officer for an arraignment to be informed of the charges 

against you, to be advised of your rights, and to enter a plea without deposit of bail;  
• The right to request that a court trial be scheduled without bail for a date that is after your arraignment in court; 
• The right to have a speedy trial; 
• The right to be physically present in court at all stages of the proceedings including, but not limited to, presentation 

of testimony and evidence and arguments on questions of law at trial and sentencing; and 
• The right to have the witnesses testify under oath in court and to confront and cross-examine witnesses in court. 
 
By voluntarily requesting to appear for arraignment and/or trial by RVP, you will agree to waive (give up):  
• Your right to appear in person in court before a judicial officer for arraignment and/or trial; 
• Your right to a speedy trial within 45 days; and 
• Your right to be physically present in court for trial and sentencing and all stages of the proceedings, including, 

but not limited to, presentation of testimony and evidence and arguments on questions of law, and confrontation 
and cross-examination in person of the officer who issued the ticket and other witnesses.   
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Judicial Council of California 
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NOTICE AND WAIVER OF RIGHTS AND REQUEST FOR  
 REMOTE VIDEO ARRAIGNMENT AND TRIAL    

Cal. Rules of Court, rule 4.220 
Vehicle Code, §§ 40901, 40519 
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     NAME OF COURT:  

    STREET ADDRESS: 

   MAILING ADDRESS: 

  CITY AND ZIP CODE: 

          BRANCH NAME: 

 

FOR COURT USE ONLY 
 

 
 
 
  PEOPLE OF THE STATE OF CALIFORNIA 

 
          v. 
 
DEFENDANT (Name): 

NOTICE AND WAIVER OF RIGHTS AND REQUEST FOR REMOTE  
VIDEO ARRAIGNMENT AND TRIAL (Veh. Code, §§ 40901 and 40519(a)) 

CITATION NUMBER/CASE NUMBER: 

BAIL AMOUNT:          DUE DATE (For Filing Form): 

 
 
 
  

1.    Notice to Defendant of Rights 
• You have the right to appear in person in court before a judicial officer for arraignment, to be informed of the charges against you, 

to be advised of your rights, and to enter a plea without deposit of bail.  
• You have the right to request at arraignment that a court trial be scheduled for a date after your arraignment. 
• You have the right to a speedy trial within 45 days of submitting your request for a trial. 
• You have the right to be physically present in court for trial and sentencing and all other stages of the proceedings, including, but 

not limited to, presentation of testimony and evidence and arguments on questions of law. 
• You have the right to have witnesses testify under oath in court and to confront and cross-examine them in court.  

 

2.    Waiver of Rights and Request for Remote Video Arraignment and Trial with Deposit of Bail: 
 

a. I, (print name): ______________________________, am the defendant in this traffic infraction case and understand that my rights 
include those listed above and also the right to hire an attorney and subpoena witnesses. I understand that a remote video 
proceeding (RVP) uses two-way electronic audiovisual communication between the court and me at the remote location instead of 
having me physically appear in the courtroom. By requesting RVP, I agree to appear at the designated off-site location and agree 
that the court may order me to appear in my case by RVP for any related proceedings. By requesting that the court allow me to 
proceed without being physically present in the courtroom and to appear for all proceedings by RVP, I voluntarily elect to waive 
(give up) the following rights:                                                                                                                                             INITIALS 
• My right to appear in person in court on separate days for arraignment without deposit of bail and for trial 

without deposit of bail unless ordered by the court; 
• My right to a speedy trial within 45 days; and 

• My right to be physically present in the court for trial and sentencing and all other stages of the proceedings, 
including, but not limited to, presentation of testimony and evidence and arguments on questions of law, and 
confrontation and cross-examination of witnesses in court. 

I have read the Instructions to Defendant for Remote Video Proceeding (form TR-500-INFO) and request to appear by RVP in this 
case. I understand that the court may permit the officer that issued the ticket and any other witnesses to appear in court to testify 
and be cross-examined while I appear at the remote location and may deny my request at any time and order me to be present in 
the courtroom for any proceedings conducted in this case.  

 

b.  I enclose bail of $__________.      

c. I need an interpreter:   Yes   No (language): __________________________ 

d. I have an attorney to represent me:   Yes   No  (name of attorney): _____________________________________ 
 

e. I declare under penalty of perjury under the laws of the State of California that the information I have provided on this form and all 
attachments is true and correct. I promise to appear for all proceedings ordered by the court in this case. I understand that if I do 
not appear as promised, the court may forfeit any bail that I posted; hold the trial in my absence; impose a civil assessment of up 
to $300 under Penal Code 1214.1, or issue a warrant for my arrest; and report the failure to appear to the Department of Motor 
Vehicles for a hold on my license. 

Date:    ►
   

  
                              DEFENDANT’S SIGNATURE 

  
  _________________________________ 
         (Defendant’s Phone Number) 

_____________________________________________________  _______________________ 
               (Defendant’s Street Address/City/State/ZIP)                      (Defendant’s E-mail Address) 

Please return this form to the court clerk in person or mail to: 
[Court location] 

 

          TO BE COMPLETED BY CLERK  
 

Date:       Approved by:   
                                DEPUTY CLERK  

Hearing set for (type of hearing): ______________________ on (date): _______________ at (time): ___________________ 
  
Location:         [off-site location]                           [off-site location]                                                        Page 1 of 1 
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www.courts.ca.gov   
 

 NAME OF COURT: 

 STREET ADDRESS: 

 MAILING ADDRESS: 

 CITY AND ZIP CODE: 

  BRANCH NAME: 

 

FOR COURT USE ONLY 
 

 
 
 
  PEOPLE OF THE STATE OF CALIFORNIA 

 
          v. 

 
DEFENDANT (Name): 

NOTICE AND WAIVER OF RIGHTS AND REQUEST FOR  
REMOTE VIDEO PROCEEDING (Veh. Code, § 40901) 

CITATION NUMBER/CASE NUMBER: 

Is Bail Required By Court?  
 Yes   No 

DUE DATE (For Form): 

 
 
 
  

1. Notice to Defendant of Rights 
• You have the right to appear in person in court before a judicial officer without deposit of bail for an arraignment to be informed of 

the charges against you, be advised of your rights, enter a plea, and request that a trial be scheduled without deposit of bail.  
• You have the right to request with deposit of bail that a trial be scheduled for the same date as your arraignment. 
• You have the right to a speedy trial within 45 days of submitting your request for a trial. 
• You have the right to be physically present in court for trial and sentencing and all other stages of the proceedings including, but 

not limited to, presentation of testimony and evidence and arguments on questions of law. 
• You have the right to have witnesses testify under oath in court and to confront and cross-examine them in court.  

 

2. Waiver of Rights and Request for Remote Video  Arraignment or  Trial Under Rule: _________ 
 

a. I, (print name): ______________________________, am the defendant in this traffic infraction case and understand that my rights 
include those listed above and also the right to hire an attorney and subpoena witnesses. I understand that a remote video 
proceeding (RVP) uses two-way electronic audiovisual communication between the court and me at the remote location instead of 
having me physically appear in the courtroom. By requesting RVP I agree to appear at the designated off-site location and agree 
that the court may order me to appear in my case by RVP for any related proceedings. By requesting that the court allow me to 
proceed without being physically present in court and appear for all proceedings by RVP, I voluntarily elect to waive (give up) the 
following rights for (check one)   arraignment    trial:                                                                                                  INITIALS 
• My right to appear for arraignment in person in court before a judicial officer and have a trial on the same day;  

 

• My trial right to a speedy trial within 45 days; and 
 

• My trial right after arraignment to be physically present in the court for trial and sentencing and all other stages  
of the proceedings, including, but not limited to, presentation of testimony and evidence and arguments on  
questions of law, and confrontation and cross-examination of witnesses in court. 
 

I have read the Instructions to Defendant for Remote Video Proceedings (form TR-500-INFO) and request to appear by RVP in this 
case. I understand that the court may permit the officer who issued the ticket and any other witnesses to appear in court to testify 
and be cross-examined while I appear at the remote location and may deny my request at any time and order me to be present in 
the courtroom for any proceedings conducted in this case.  

 

b. If bail is required for trial:  $______ is enclosed.  Reason for bail: ________________________________________________ 

c. I need an interpreter:  Yes  No (language): _______________ 
d. I have an attorney to represent me:   Yes   No  (name of attorney): _____________________________________ 

 
e. I declare under penalty of perjury under the laws of the State of California that the information I have provided on this form and all 

attachments is true and correct. I promise to appear for all proceedings ordered by the court in this case. I understand that if I do 
not appear as promised the court may forfeit any bail that I posted; hold the trial in my absence; impose a civil assessment of up to 
$300 under Penal Code 1214.1 or issue a warrant for my arrest; and report the failure to appear to the Department of Motor 
Vehicles for a hold on my license. 

Date:     ►
   

 
 
 

                             DEFENDANT’S SIGNATURE  

  
   _________________________________ 
         (Defendant’s Phone Number) 

_____________________________________________________  _______________________ 
               (Defendant’s Street Address/City/State/ZIP)                       (Defendant’s E-mail Address) 

Please return this form to the court clerk in person or mail to: 
 [Court location] 

 

          TO BE COMPLETED BY CLERK  
 Date:       Approved by:   

                                    DEPUTY CLERK  
Hearing set for (type of hearing): ______________________ on (date): _______________ at (time):  ___________________ 
                                                                             
Location:         [off-site location]                           [off-site location]                                                                    Page 1 of 1 



SPR15-31 
Trial Courts: Permanent Authorization for Remote Video Proceedings in Traffic Infraction Cases (amend rule 4.220; 
revise form TR-500-INFO) 
All comments are verbatim unless indicated by an asterisk (*). 
 

 Positions:  A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated. 

 Commentator Position Comment Committee Response 
1.  Law Offices of Azar Elihu 

Azar Elihu, Attorney 
Los Angeles 
 

A No narrative comments submitted.  

2.  Orange County Bar Association 
By Ashleigh Aitken, President 
Newport Beach 
 

A No narrative comments submitted.  

3.  Superior Court of Los Angeles 
Los Angeles 
 

A No narrative comments submitted.  

4.  Superior Court of Riverside County 
By Marita Ford 
Riverside 
 

AM Court’s should have the discretion to implement 
without needing approval of the Judicial 
Council; makes implementation more 
burdensome and time consuming; eliminates 
discretion of trial court. 
 

CTAC and TAC agree. In fact, this rules proposal 
would eliminate this requirement. Superior courts 
would not need Judicial Council approval before 
implementing RVP in traffic infraction cases. 
Instead, courts would only have to notify the 
council, which would be less burdensome and 
time consuming for the courts. 
 

5.  Superior Court of San Diego County 
By Michael M. Roddy, Executive 
Officer 
San Diego 
 

A No narrative comments submitted.  

 



 

 

 Item number: 03 
 

RUPRO ACTION REQUEST FORM 
 

 

RUPRO action requested:  Recommend JC approval (has circulated for comment) 
 
RUPRO Meeting: July 30, 2015 

 
Title of proposal (include amend/revise/adopt/approve + form/rule numbers): 
Judicial Administration: Implementation of the Technology Planning Task Force’s Court Technology Governance and 
Strategic Plan (amend rules 10.16 and 10.53) (Action Required - Recommend JC approval) 

 
Committee or other entity submitting the proposal: 
Judicial Council Technology Committee 

 
Staff contact (name, phone and e-mail): Patrick O'Donnell, 415-864-7665, patrick.o'donnell@jud.ca.gov;  
Tara Lundstrom, 415-865-7650, tara.lundstrom@jud.ca.gov;  

 
Identify project(s) on the committee’s annual agenda that is the basis for this item:  
Approved by RUPRO: Approved by JCTC 7/21/2015 
Project description from annual agenda: Because JCTC is an internal committee, it does not prepare an annual 
agenda. This rules proposal would implement the Court Technology Governance and Strategic Plan, recommended 
by the Technology Planning Task Force and adopted by the Judicial Council.  

 
 

If requesting July 1 or out of cycle, explain: 
This rules proposal is intended to implement amendments to rules 10.16 and 10.53, effective September 1, 2015. 
Because the Judicial Council already approved the Court Technology Governance and Strategic Plan, the proposed 
amendments should go into effect as soon as possible. Doing so will assist JCTC and CTAC in their transition to a new 
governance model this year.  
 
This rules proposal is being presented out-of-cycle; it required additional time for evaluation by the internal committee, 
with input from its advisory committee, due to the nature of the governance issues involved.  

 
Additional Information: (To facilitate RUPRO's review of your proposal, please include any relevant information not 
contained in the attached summary.) 
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R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L  
For business meeting on: August 21, 2015 

   
Title 

Judicial Administration: Implementation of 
Court Technology Governance and Strategic 
Plan 
 
Rules, Forms, Standards, or Statutes Affected 

Amend Cal. Rules of Court, rules 10.16 and 
10.53 
 
Recommended by 

Judicial Council Technology Committee 
Hon. James E. Herman, Chair 
Hon. David De Alba, Vice-chair 

 Agenda Item Type 

Action Required 
 
Effective Date 

September 1, 2015 
 
Date of Report 

July 22, 2015 
 
Contact 

Jessica Craven, 818-558-3103 
 jessica.craven@jud.ca.gov 

 

Executive Summary 
The Judicial Council Technology Committee (JCTC) recommends amending California Rules of 
Court, rules 10.16 and 10.53, the rules governing JCTC and the Court Technology Advisory 
Committee (CTAC), respectively. The amended rule would implement the Court Technology 
Governance and Strategic Plan, recommended by the Technology Planning Task Force and 
adopted by the Judicial Council in 2014, by revising the roles and responsibilities of JCTC and 
CTAC. It would also change CTAC’s name to the Information Technology Advisory Committee 
to reflect its broader role and responsibilities as a sponsor of branchwide technology initiatives. 

Recommendation  
JCTC recommends that the Judicial Council amend, effective September 1, 2015, California 
Rules of Court, rules 10.16 and 10.53. 
 
The amended rules are attached at pages 9–14. 
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Previous Council Action  
On March 27, 2012, the Judicial Council voted to end the deployment of the California Court 
Case Management System (CCMS) as a statewide court technology solution. Among other 
directives, the council instructed the CCMS Internal Committee to work in partnership with the 
trial courts to establish a judicial branch court technology governance structure that would best 
serve the implementation of technology solutions. The council later changed the name of the 
CCMS Internal Committee to JCTC and updated the committee’s purpose and charge to reflect 
its directives. 
 
In February 2013, Chief Justice Tani G. Cantil-Sakauye authorized the creation of the 
Technology Planning Task Force, a task force on judicial branch technology governance and 
strategy that would report to JCTC. The Chief Justice charged the task force with defining 
judicial branch technology governance, developing a strategic plan for technology, and 
developing recommendations for funding judicial branch technology. Relevant to this rules 
proposal, the Chief Justice specifically directed the task force to develop—in partnership with 
the trial courts—a comprehensive branchwide plan for technology governance that would 
delineate the parameters of state versus local decisionmaking for technology initiatives. The 
directive also included developing (1) a strategic technology plan that would provide direction 
and vision for technology within the branch, and (2) a tactical technology plan that would define 
the steps needed to achieve the goals in the strategic plan. The task force was composed of 
judicial officers, court executive officers, court information technology officers, and other 
stakeholders representing the trial and appellate courts, the State Bar, and the public. 
 
Over the next year and a half, the Technology Planning Task Force developed the Court 
Technology Governance and Strategic Plan. The plan includes a “Technology Governance and 
Funding Model,” a “Strategic Plan for Technology,” and a “Tactical Plan for Technology.” The 
Judicial Council first voted to approve the plan’s concept during its January 2014 meeting based 
on the information provided in the Executive Summary. The council then adopted the plan, 
effective September 1, 2014, and later approved an updated plan that included changes related to 
language access on October 27, 2014. 

Rationale for Recommendation  
The “Technology Governance and Funding Model” envisioned changing some, but not all, of the 
governance roles and responsibilities for JCTC and CTAC. To implement these changes, JCTC 
recommends amending California Rules of Court, rules 10.16 and 10.53, the rules governing 
JCTC and CTAC, respectively. 
 
Rule 10.16: Judicial Council Technology Committee 
In the “Technology Governance and Funding Model,” JCTC continues its oversight, policy, and 
coordination roles for branchwide technology strategy and branch-level projects on behalf of the 
Judicial Council. The task force recommended making several changes to JCTC’s roles and 
responsibilities. 
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Technology policies for the branch. Subdivision (a) of rule 10.16 addresses JCTC’s roles and 
responsibilities in overseeing the council’s information technology policies. The rule amendment 
would amend subdivision (a) by adding language to provide that JCTC’s technology policy 
recommendations should focus on long-term strategic leadership and should align with judicial 
branch goals. 
 
Strategic and tactical technology plans. The Technology Planning Task Force recommended 
that the Judicial Council adopt strategic and tactical technology plans to guide branch technology 
decisions. The task force envisioned the strategic technology plan as a cascading plan based on 
the overall Judicial Council strategic plan for the branch. The branch’s strategic plan and goals 
would drive a four-year technology strategic plan that, in turn, would drive a detailed two-year 
tactical plan consisting of individual projects. 
 
This rules proposal would add new subdivision (d) to rule 10.16 to describe the strategic and 
tactical technology plans and to specify the roles and responsibilities of the internal and advisory 
committees in the development and oversight of the plans.1 New subparagraph (d)(1) provides 
that the strategic technology plan describes the technology goals for the branch. It also allocates 
responsibility to JCTC, with input from advisory committees and individual courts, for 
developing and recommending the strategic technology plan. 
 
A new subparagraph (d)(2) would also be added to rule 10.16 to address the tactical technology 
plan. This new subpart provides that the tactical technology plan outlines the technology 
initiatives and projects that provide a road map for achieving the goals in the strategic 
technology plan. Whereas JCTC would provide oversight and prioritization of the tactical 
technology plan, the advisory committees would develop and recommend the plan, with input 
from the courts. Subdivision (b) of rule 10.53 would similarly be amended to recognize the 
advisory committee’s responsibility for developing and recommending the tactical technology 
plan, with input from the individual appellate and trial courts. 
 
Funding and relationships with other committees and advisory bodies. The Technology 
Planning Task Force found that the organizational flow of funding to courts and projects was 
inconsistent at times because it was not based on a branchwide model. The plan recommended 
clarifying the relationship of JCTC with other committees and advisory bodies. 
 
This rules proposal would add new subdivision (g) to rule 10.16 regarding the funding of 
branchwide technology initiatives and projects. This new subdivision provides that JCTC 
reviews, prioritizes, and recommends requests for the funding of branchwide technology 

                                                 
1 Subdivision (d) of rule 10.16 would be relettered to subdivision (e). This subdivision on technology needs, 
standards, and systems includes a provision that JCTC is responsible for establishing a strategic information 
technology plan for the judicial branch and the courts. Because this proposal would add a separate provision in new 
subdivision (d) specifically addressing the strategic and tactical technology plans, this reference to a strategic plan 
would be deleted as duplicative. 
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initiatives and projects with input from advisory committees. It also specifies relevant factors 
that the committee may consider in performing this function. These factors include overall return 
on investment, business risk, and alignment with the technology goals approved by the council in 
the strategic technology plan. In response to comments received from the Trial Court Budget 
Advisory Committee (TCBAC) and the Trial Court Presiding Judges Advisory Committee’s 
(TCPJAC) and Court Executives Advisory Committee’s (CEAC) Joint Rules and Joint 
Technology Subcommittees, this rules amendment would also list “the availability of sufficient 
funding from an identifiable funding source” as a relevant factor for the committee to consider.  
 
New subdivision (h) would also be added to clarify JCTC’s relationship with other committees 
and advisory bodies. This subdivision provides that other committees and advisory bodies should 
collaborate or consult with JCTC before making decisions or recommendations on technology 
policies, standards, and projects. It also provides that other committees and advisory bodies 
should collaborate or consult with JCTC before recommending funding priorities or making 
recommendations to approve funding requests for branchwide technology initiatives and 
projects. Requiring collaboration and consultation with JCTC would reduce the risk of making 
divergent or inconsistent decisions and recommendations on technology policies, standards, 
projects, and funding, while still respecting the authority and purview of each committee and 
advisory body. 
 
Oversight and executive sponsorship of branchwide technology initiatives. Lastly, the rules 
proposal amends rule 10.16 by relettering subdivisions (e) through (i) and providing that JCTC 
oversees the branchwide technology initiatives sponsored by the advisory committees and task 
forces over which it has been assigned oversight by the Chief Justice. New subdivision (f) would 
also be added to rule 10.16 authorizing JCTC, where appropriate, to act as executive sponsor of 
branchwide technology initiatives under the workstream model. 
 
Rule 10.53: Information Technology Advisory Committee 
The Technology Planning Task Force recommended restructuring CTAC to focus on promoting, 
coordinating, and providing executive sponsorship for the application of technology to the work 
of the courts. It also recommended changing the committee name to the Information Technology 
Advisory Committee. 
 
Renaming of the advisory committee. This rules proposal would rename CTAC as the 
Information Technology Advisory Committee (ITAC). This change from CTAC to ITAC is 
intended to highlight the advisory committee’s new charge and function and to clarify that its 
role is focused on information technology for the entire branch. Whereas the current name 
appears to limit the advisory committee’s functions solely to the work of the courts, the proposed 
name would reflect the advisory committee’s role in undertaking projects and initiatives that also 
support the needs of the broader justice community. The emphasis on information technology 
signals that the advisory committee’s responsibilities do not include facility or other technologies 
that are the purview of other advisory committees. 
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Sponsorship of branchwide technology initiatives. The Technology Planning Task Force 
recommended modifying the advisory committee’s structure and charge to include the 
sponsorship of technology initiatives. While recognizing the advisory committee’s success in 
developing and recommending rules of court and statutes to enable technology adoption, the task 
force found that the advisory committee’s role and activities around developing specific 
technology solutions have been less defined. To improve IT project oversight, the task force 
recommended modifying the advisory committee’s approach to carrying out technology 
initiatives. 
 
This rules proposal would amend subdivision (a) of rule 10.53 to include a new area of focus for 
the advisory committee: promoting, coordinating, and acting as executive sponsor for projects 
and initiatives that apply technology to the work of the courts. It would also add overseeing 
branchwide technology initiatives to the advisory committee’s duties by amending subdivision 
(b). 
 
In addition, new subdivision (c) would be added to rule 10.53 to address in greater detail the 
advisory committee’s sponsorship of branchwide technology initiatives. As stated in new 
subparagraph (c)(1), the advisory committee would be responsible for overseeing all branchwide 
technology initiatives approved in its annual agenda, either by sponsoring a technology 
workstream or through its subcommittees. Subparagraph (c)(1) also defines the workstream and 
subcommittee models. Under the workstream model, committee members would sponsor 
discrete technology initiatives executed by ad hoc teams of technology experts and experienced 
project and program managers from throughout the branch. Under the subcommittee model, 
committee members would serve on subcommittees that carry out technology projects and 
develop and recommend policies and rules. 
 
New subparagraph (c)(2) states that each technology workstream has a specific charge and 
duration that align with the object and scope of the technology initiative assigned to the 
workstream. It provides that the individual tasks necessary to complete the initiative may be 
carried out by dividing the workstream into separate tracks and clarifies that workstreams are not 
advisory bodies for purposes of rule 10.75, the rule governing open meetings of the Judicial 
Council. 
 
The appointment of executive sponsors and their responsibilities would be stated in new 
subparagraph (c)(3). The advisory committee’s chair may appoint up to two members to act as 
executive sponsors of each technology initiative monitored through the workstream model. In 
their roles as executive sponsors, the members would assume overall executive responsibility for 
project deliverables, would periodically provide high-level project status updates to the 
committee and council, and would be responsible for facilitating work plans for the initiative. 
 
The responsibilities, appointment, and composition of the workstream teams are defined in new 
subparagraph (c)(4). The workstream team would serve as staff on the initiative and would be 
responsible for structuring, tracking, and managing the progress of the individual tasks and 
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milestones necessary to complete the initiative. Members of the workstream team would be 
recommended by the executive sponsor and appointed by the chair of the advisory committee. 
Technology experts and experienced project and program managers from throughout the branch 
would compose the workstream team. 
 
Other advisory committee roles and responsibilities. In addition to its new role as executive 
sponsor of technology initiatives, the advisory committee would have several new duties. As 
described above, subdivision (b) of rule 10.53 would be amended to add the advisory 
committee’s duty to develop and recommend the branch’s tactical technology plan. Subdivision 
(b) would also be amended to add the duty of developing and recommending an annual agenda 
identifying the individual technology initiatives scheduled for the next year, as well as the duty 
of providing input to JCTC on the technology and business requirements of court technology 
initiatives and projects in funding requests. 
 
Advisory committee membership. The Technology Planning Task Force did not contemplate a 
change in the advisory committee’s current membership positions. The current membership 
positions include at least one appellate justice, one trial court judicial officer, one trial court 
judicial administrator, one appellate court judicial administrator, one member of the Senate, one 
member of the Assembly, one representative of the executive branch, and one lawyer. 
 
At the same time, the task force recommended increasing the advisory committee’s technology 
subject-matter expertise and strengthening its executive-level sponsorship capabilities by 
appointing members who have acted in leadership roles and who have technology project or 
program management backgrounds. Based on this suggestion, and in light of the advisory 
committee’s new structure and focus, JCTC recommends adding a new position for a trial court 
information technology officer and revising the member selection criteria. 
 
This rules proposal reletters the subdivision on membership from (c) to (d) and adds new 
subparagraph (d)(5), specifying that at least one of the members must be a trial court information 
technology officer. In addition, this rules proposal reletters the subdivision on member selection 
from (d) to (e) and adds language stating that a candidate’s technology expertise and experience, 
and ability to act as lead executive sponsor for technology initiatives, should be considered in 
appointing all members to the advisory committee, other than the legislative, executive, and 
lawyer members. 

Comments, Alternatives Considered, and Policy Implications  
This rules proposal was circulated for public comment for eight weeks on a special cycle ending 
on July 6, 2015. Three comments were received in response to the Invitation to Comment. 
 
Comments 
The Superior Court of Sacramento County notes that this rules proposal would require 
participating courts to incur costs for staff and travel, while also recognizing that the 
participation of superior court employees in workstream teams is voluntary. Along with other 
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courts, the Superior Court of Sacramento County is already participating in workstreams, but it 
sees that “[t]he larger challenge will be securing participation from smaller courts that may not 
have the staff or funding available to participate.” JCTC appreciates the court’s comments and 
agrees that it may be more difficult to engage smaller courts due to insufficient resources. 
 
Two specific changes to the rules proposal are recommended by TCBAC and by TCPJAC’s and 
CEAC’s Joint Rules and Joint Technology Subcommittees. First, they recommend modifying the 
proposed new subdivision (g) of rule 10.16, to specify “the availability of sufficient funding from 
an identifiable funding source” among the factors that JCTC should consider in reviewing, 
prioritizing, and recommending requests for the funding of branchwide technology initiatives 
and projects. This recommendation has been incorporated into this rules proposal. 
 
Second, the advisory committee and subcommittees recommend revising proposed new 
subdivision (h) of rule 10.16. This new subdivision, which would address collaboration and 
consultation with JCTC, provides as follows: 
 

Other committees and advisory bodies should collaborate or consult with the 
committee (1) before making decisions or recommendations on technology 
policies, standards, and projects, and (2) before recommending funding priorities 
or making recommendations to approve funding requests for branchwide 
technology initiatives and project.  

 
The advisory committee and subcommittees recommend adding the following language:  
 

Before presentation to the committee, other committees and advisory bodies 
should also consult with the Trial Court Budget Advisory Committee regarding 
the availability of sufficient funding from the Trial Court Trust Fund and State 
Trial Court Improvement and Modernization Fund for any proposed initiative or 
project which would rely on funding from those sources.  

 
JCTC declines to pursue this recommendation because it is outside the scope of rule 10.16 and 
this rules proposal, as circulated. The advisory committee and subcommittees may want to 
recommend a proposal to amend rule 10.64, concerning TCBAC, to incorporate this suggestion. 
 
Alternatives  
Last year, the Judicial Council approved the Court Technology Governance and Strategic Plan. 
Because this proposal would implement the Judicial Council’s directives, JCTC did not 
contemplate any alternatives to this proposal to amend rules 10.16 and 10.53. 

Implementation Requirements, Costs, and Operational Impacts  
Since the Judicial Council approved the Court Technology Governance and Strategic Plan last 
year, JCTC and its advisory committee have begun implementing its recommendations. 
Workstreams have already been formed for several technology initiatives—including data 
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exchanges, e-filing, next-generation hosting, and information security—and are in various stages 
of deployment. To reduce costs, workstreams have employed cost-saving measures and 
leveraged existing resources.2 
 
By adopting the Court Technology Governance and Strategic Plan, the Judicial Council 
approved and authorized using the workstream model to sponsor technology initiatives. The 
workstream model may result in some additional costs to the courts because workstream teams 
are intended to be staffed by technology experts and experienced project managers from 
throughout the branch. Individual court executive officers would be responsible for ensuring that 
their courts have sufficient resources before authorizing their technology experts and program 
managers to work on branchwide technology projects and initiatives. 
 
Changing the name of CTAC to the Information Technology Advisory Committee would result 
in minimal costs for the branch. 

Attachments and Links 
1. Cal. Rules of Court, rules 10.16 and 10.53, at pages 9–14 
2. Chart of comments, at pages 15–20 
3. Report to the Judicial Council, Judicial Branch Administration: Update to Court Technology 

Governance and Strategic Plan (Oct. 27, 2014), http://www.courts.ca.gov/documents/jc-
20141028-item4.pdf 
 

                                                 
2 Funding sources for individual technology initiatives must be identified to cover any costs required to carry out the 
initiative. The Court Technology Governance and Strategic Plan identifies existing funding sources and suggests 
possible funding options. 

http://www.courts.ca.gov/documents/jc-20141028-item4.pdf
http://www.courts.ca.gov/documents/jc-20141028-item4.pdf


Rules 10.16 and 10.53 of the California Rules of Court are amended, effective September 
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Rule 10.16.  Technology Committee 1 
 2 
(a) Technology policies 3 
 4 

The Technology Committee oversees the council’s policies concerning information 5 
technology. The committee assists the council by providing technology 6 
recommendations focusing on the establishment of policies that emphasize long-7 
term strategic leadership and that align with judicial branch goals. The committee is 8 
responsible for determining that council policies are complied with on specific 9 
projects approved and funded by the council and that those projects proceed on 10 
schedule and within scope and budget. 11 

 12 
(b) Coordination 13 
 14 

The committee coordinates the activities of the Administrative Director of the 15 
Courts, council internal committees and advisory committees, the courts, justice 16 
partners, and stakeholders on matters relating to court information technology. The 17 
committee also, in collaboration or consultation with the Policy Coordination and 18 
Liaison Committee, coordinates with other branches of government on information 19 
technology issues. 20 

 21 
(c) Reports 22 
 23 

The committee seeks reports and recommendations from the Administrative 24 
Director, the courts, and stakeholders on information technology issues. It ensures 25 
that information technology reports to the council are clear, are comprehensive, and 26 
provide relevant options so that the council can make effective final information 27 
technology policy decisions. 28 

 29 
(d) Strategic and tactical technology plans 30 
 31 

(1) Strategic technology plan 32 
 33 
 The strategic technology plan describes the technology goals for the branch. 34 

With input from advisory committees and individual courts, the committee is 35 
responsible for developing and recommending a strategic technology plan for 36 
the branch and the courts. 37 
 38 

(2) Tactical technology plan 39 
 40 

 The tactical technology plan outlines the technology initiatives and projects 41 
that provide a road map for achieving the goals in the strategic technology 42 
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plan. The committee provides oversight approval and prioritization of the 1 
tactical technology plan, which is developed and recommended by advisory 2 
committees with input from the courts. 3 

 4 
(d) (e) Technology needs, standards, and systems 5 
 6 

The committee will, in partnership with the courts, develop timelines and 7 
recommendations to the council for: 8 

 9 
(1) Establishing an approach and vision for implementing information 10 

technology that serves the courts, litigants, attorneys, justice partners, and the 11 
public, while considering available resources and information technology 12 
needs; 13 

 14 
(2) Improving judicial branch information technology governance to best serve 15 

the implementation of technological solutions; 16 
 17 

(3) Establishing a strategic information technology plan for the judicial branch 18 
and the courts; 19 

 20 
(4) (3) Developing Reviewing and recommending information technology 21 

standards; and 22 
 23 
(5) (4) Developing standardized requests for proposals, identifying appropriate 24 

vendors, and Encouraging the courts to leverage their collective economic 25 
purchasing power in acquiring technological systems. 26 

 27 
(f) Sponsorship of branchwide technology initiatives 28 
 29 

The committee may act as executive sponsor of branchwide technology initiatives 30 
under the workstream model in rule 10.53(c). 31 

 32 
(g) Funding of branchwide technology initiatives and projects 33 
 34 

The committee reviews, prioritizes, and recommends requests for the funding of 35 
branchwide technology initiatives and projects with input from advisory 36 
committees. Factors to be considered by the committee include overall return on 37 
investment, business risk, alignment with the technology goals approved by the 38 
council in the strategic technology plan, and the availability of sufficient funding 39 
from an identifiable funding source. 40 

 41 
(h) Collaboration and consultation with the committee 42 

 43 
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Other committees and advisory bodies should collaborate or consult with the 1 
committee (1) before making decisions or recommendations on technology 2 
policies, standards, and projects, and (2) before recommending funding priorities or 3 
making recommendations to approve funding requests for branchwide technology 4 
initiatives and projects. 5 

 6 
(e) (i) Oversight of advisory committees and task forces 7 
 8 

For those advisory committees and task forces over which it has been assigned 9 
oversight by the Chief Justice, the Technology Committee ensures that the 10 
activities of each are consistent with the council’s goals and policies. To achieve 11 
these outcomes, the committee: 12 

 13 
(1) Communicates the council’s annual charge to each; and 14 

 15 
(2) Reviews an annual agenda for each to determine whether the annual agenda 16 

is consistent with its charge and with the priorities established by the 17 
council.; and 18 

 19 
(3) Oversees the branchwide technology initiatives sponsored by each. 20 

 21 
Rule 10.53.  Court Information Technology Advisory Committee 22 
 23 
(a) Areas of focus 24 
 25 

The committee makes recommendations to the council for improving the 26 
administration of justice through the use of technology and for fostering 27 
cooperative endeavors to resolve common technological issues with other 28 
stakeholders in the justice system. The committee promotes, coordinates, and acts 29 
as executive sponsor for projects and initiatives that apply technology to the work 30 
of the courts. 31 

 32 
(b) Additional duties 33 
 34 

In addition to the duties described in rule 10.34, the committee must: 35 
 36 

(1) Oversee branchwide technology initiatives funded in whole or in part by the 37 
state; 38 

 39 
(1) (2) Recommend rules, standards, and legislation to ensure compatibility in 40 

information and communication technologies in the judicial branch; 41 
 42 
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(2) (3) Review and comment on requests for the funding of judicial branch 1 
technology projects to ensure compatibility with goals established by the 2 
council and standards promulgated by the committee; Provide input to the 3 
Judicial Council Technology Committee on the technology and business 4 
requirements of court technology projects and initiatives in funding requests; 5 

 6 
(3) (4) Review and recommend legislation, rules, or policies to balance the interests 7 

of privacy, access, and security in relation to court technology; 8 
 9 

(4) (5) Make proposals for technology education and training in the judicial branch; 10 
 11 

(5) (6) Assist courts in acquiring and developing useful technologies; and 12 
 13 

(7) Establish mechanisms to collect, preserve, and share best practices across the 14 
state; 15 

 16 
(6) (8) Maintain a long-range plan. Develop and recommend a tactical technology 17 

plan, described in rule 10.16, with input from the individual appellate and 18 
trial courts; and 19 

 20 
(9) Develop and recommend the committee’s annual agenda, identifying 21 

individual technology initiatives scheduled for the next year. 22 
 23 
(c) Sponsorship of branchwide technology initiatives 24 
 25 

(1) Oversight of branchwide technology initiatives 26 
 27 

 The committee is responsible for overseeing branchwide technology 28 
initiatives that are approved as part of the committee’s annual agenda. The 29 
committee may oversee these initiatives through a workstream model, a 30 
subcommittee model, or a hybrid of the two. Under the workstream model, 31 
committee members sponsor discrete technology initiatives executed by ad 32 
hoc teams of technology experts and experienced project and program 33 
managers from throughout the branch. Under the subcommittee model, 34 
committee members serve on subcommittees that carry out technology 35 
projects and develop and recommend policies and rules. 36 

 37 
(2) Technology workstreams 38 

 39 
 Each technology workstream has a specific charge and duration that align 40 

with the objective and scope of the technology initiative assigned to the 41 
workstream. The individual tasks necessary to complete the initiative may be 42 



 

13 
 

carried out by dividing the workstream into separate tracks. Technology 1 
workstreams are not advisory bodies for purposes of rule 10.75. 2 

 3 
 (3) Executive sponsorship of technology workstreams 4 
 5 

 The committee chair designates a member or two members of the committee 6 
to act as executive sponsors of each technology initiative monitored through 7 
the workstream model. The executive sponsor assumes overall executive 8 
responsibility for project deliverables and periodically provides high-level 9 
project status updates to the advisory committee and council. The executive 10 
sponsor is responsible for facilitating work plans for the initiative. 11 

 12 
 (4) Responsibilities and composition of technology workstream teams 13 
 14 

 A workstream team serves as staff on the initiative and is responsible for 15 
structuring, tracking, and managing the progress of individual tasks and 16 
milestones necessary to complete the initiative. The executive sponsor 17 
recommends, and the chair appoints, a workstream team of technology 18 
experts and experienced project and program managers from throughout the 19 
branch. 20 

 21 
(c) (d) Membership 22 
 23 

The committee must include at least one member from each of the following 24 
categories: 25 

 26 
(1) Appellate justice; 27 

 28 
(2) Trial court judicial officer; 29 

 30 
(3) Trial court judicial administrator; 31 

 32 
(4) Appellate court judicial administrator; 33 

 34 
(5) Trial court information technology officer; 35 

 36 
(5) (6) Member of the Senate; 37 

 38 
(6) (7) Member of the Assembly; 39 

 40 
(7) (8) Representative of the executive branch; and 41 

 42 
(8) (9) Lawyer. 43 
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(d) (e) Member selection 1 
 2 

The two legislative members are appointed by the respective houses. The executive 3 
member is appointed by the Governor. The lawyer member is appointed by the 4 
State Bar. In making all other appointments to the committee, factors to be 5 
considered include a candidate’s technology expertise and experience, as well as an 6 
ability to act as lead executive sponsor for technology initiatives. 7 

 8 
(e) (f)  Chair 9 
 10 

The Chief Justice appoints a judicial officer or justice member to serve as chair. 11 
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1.  Superior Court of Sacramento County 

By Elaine Flores 
 

AM 1. Would the proposal result in any 
additional costs or cost savings? If so please 
quantify. 
a. Yes: Courts that participate in 
workstreams will incur costs for staff and travel. 
Quantifying those costs is not possible as the 
number of workstreams active at any given time 
may be different. 
2. What would the implementation 
requirements be for courts? 
a. The proposal does not appear to place 
any new requirements on the courts to support. 
Participation in the workstreams is voluntary. 
3. How likely is it that courts could make 
their technology experts and program managers 
available to participate in workstreams? 
a. Courts are already making resources 
available to participate in the various 
workstreams. The larger challenge will be 
securing participation from small courts that 
may not have the staff or funding available to 
participate. This court is already participating in 
the Data Exchange Workstream and has 
volunteered to participate in the EFiling 
Workstream. 

 

The court’s comments are noted. 

2.  Trial Court Budget Advisory 
Committee 
by Hon. Laurie M. Earl, Chair 
 
 
 

AM On behalf of the Trial Court Budget 
Advisory Committee (TCBAC) I submit 
these comments regarding the proposal to 
amend California Rule of Court (CRC) 10.16 
and 10.53. 

 
We support the Judicial Council 

 
 
 
 
 
 
The advisory committee’s support is noted. 
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Technology Committee's efforts to establish 
oversight and coordination for branchwide 
technology strategy and branch-level 
projects.  We agree that in order to align with 
judicial branch technology goals, the 
approval of technology projects should come 
through a single committee, the JCTC. 

 
 

In terms of funding of branchwide 
technology initiatives and projects, we 
believe one factor that the JCTC should 
consider before recommending approval of a 
proposed initiative or project is the 
availability of sufficient funds from an 
identifiable funding source. Due to the fiscal 
instability of the State Trial Court Trust Fund 
(TCTF) and Improvement and Modernization 
Fund (IMF) and the potential that funding of 
branchwide technology initiatives and 
projects would in part rely on these funds, 
we believe it would be important that your 
committee consider available funding as part 
of your analysis.  Thus we propose the 
following language be included in CRC 
10.16(g): 

 
10.16 
(g) Funding  of branchwide  technology 
initiatives and projects  

 

 
 
 
 
 
 
 
 
 
JCTC agrees and recommends amending rule 
10.16(g) as follows: 
 

(g) Funding  of branchwide  technology 
initiatives and projects  

 
The committee reviews, prioritizes, and 
recommends requests for the funding of 
branchwide technology initiatives and 
projects with input from advisory 
committees. Factors to be considered by 
the committee include overall return on 
investment, business risk, alignment with 
the technology goals approved by the 
council in the strategic technology plan, 
and the availability of sufficient funding 
from an identifiable funding source. 
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 Commentator Position Comment Committee Response 
The committee reviews, prioritizes, and 
recommends requests for the funding of 
branchwide technology initiatives and 
projects with input from advisory 
committees. Factors to be considered by 
the committee include overall return on 
investment, business risk, and alignment 
with the technology goals approved by 
the council in the strategic technology 
plan. The committee shall also consider 
the availability of sufficient funding from 
an identifiable funding source. 
 
Additionally, at the April, 2015 Judicial 

Council meeting the Council adopted the 
TCBAC's policy recommendation  that any 
new proposal that would rely on TCTF or 
IMF funding, or add new costs to an existing 
TCTF or IMF program, be reviewed by 
TCBAC prior to presentation to the Council.  
In light of this existing policy, we propose 
the following language be included in CRC I 
0.16(h): 

 
 

10.16 
(h) Collaboration and consultation 
with the committee 

 
 

Other committees and advisory bodies 
should collaborate or consult with the 
committee (1) before making decisions 

 
 
 
 
 
 
 
 
 
 
 
 
 

JCTC declines to pursue this recommendation 
as it is outside the scope of rule 10.16 and this 
rules proposal, as circulated. TCBAC may want 
to consider a proposal to amend rule 10.64 to 
incorporate this recommendation. 
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or recommendations on technology  
policies, standards, and projects and (2) 
before recommending funding priorities 
or making recommendations  to approve 
funding requests for branchwide 
technology initiatives and projects.  
Before presentation to the committee, 
other committees and advisory bodies 
should also consult with the Trial Court 
Budget Advisory Committee regarding 
the availability of sufficient funding 
from the Trial Court Trust Fund or State 
Trial Court Improvement &  
Modernization Fund for any proposed 
initiative or project which would rely on 
funding from those sources. 

 
3.  Trial Court Presiding Judges Advisory 

Committee (TCPJAC) and Court 
Executives Advisory Committee 
(CEAC) Joint Rules Subcommittee and  
TCPJAC/CEAC Joint Technology 
Subcommittee Comment 

A The subcommittees agree that the proposal 
should be implemented because it clarifies roles 
and responsibilities of the Judicial Council’s 
technology committees. 
 
Suggested modifications 
The TCPJAC/CEAC Joint Rules Subcommittee 
recommends the following modifications to 
Rule 10.16 (see highlighted text): 
 
(g) Funding of branchwide technology 
initiatives and projects 
  
The committee reviews, prioritizes, and 
recommends requests for the funding of 

The subcommittees’ support is noted. 
 
 
 
 
Please see the responses above. 
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branchwide technology initiatives and projects 
with input from advisory committees. Factors to 
be considered by the committee include overall 
return on investment, business risk, and 
alignment with the technology goals approved 
by the council in the strategic technology plan. 
The committee shall also consider the 
availability of sufficient funding from an 
identifiable funding source. 
  
(h) Collaboration and consultation with the 
committee 
  
Other committees and advisory bodies should 
collaborate or consult with the committee (1) 
before making decisions or recommendations on 
technology policies, standards, and projects and 
(2) before recommending funding priorities or 
making recommendations to approve funding 
requests for branchwide technology initiatives 
and projects. Before presentation to the 
committee, other committees and advisory 
bodies should also consult with the Trial Court 
Budget Advisory Committee regarding the 
availability of sufficient funding from the Trial 
Court Trust Fund and State Trial Court 
Improvement and Modernization Fund for any 
proposed initiative or project which would rely 
on funding from those sources. 
 
The following are responses to the proposal’s 
Request for Specific Comments: 
 
Does the proposal appropriately address the 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The subcommittees’ comments are noted. 
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stated purpose?   Yes 
 
Would the proposal result in any additional 
costs or cost savings? If so please quantify.   
None that could easily be identified.  This 
proposal, however, could possibly assist 
with bringing alignment and focus to 
courts for technology across the state. 
 

How likely is it that courts could make 
their technology experts and program 
managers available to participate in 
workstreams?   In general, courts with 
technology experts would likely be available 
to participate in workstreams given the 
availability of their resources and if meetings 
provide for remote participation via WebEx, 
conference calls, etc.   

 



 

 

 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

February 3, 2015 
EMail 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair),  Hon. David De 
Alba, Mr. Richard D. Feldstein, Mr. James P. Fox,  Hon. David E. Gunn, Hon. 
David Rosenberg, Hon. Martin J. Tangeman, and Hon. Joan P. Weber. 

Advisory Body 
Members Absent: 

Hon. Brian J. Back and Ms. Debra Elaine Pole. 

Others Present:  Ms. Camilla Kieliger, Ms. Susan McMullan, Mr. Patrick O’Donnell, and Ms. Anne 
Ronan 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Fee Waivers: Change in Federal Poverty Guidelines, Revisions to Application Form, and Specific 
Fees Included in Waivers (amend rules 3.52, 3.55, and 8.818; revise FW-001, FW-001-INFO, FW-002, 
FW-003, FW-005, FW-008, FW-012, APP-001, and APP-015/FW-015-INFO) 

Action:  The Rules and Projects Committee recommended approval of the proposal on 
the Judicial Council’s February 19, 2015, consent agenda, to be effective March 
1, 2015 (for FW-001 only) and July 1, 2015. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 

 

www.courts.ca.gov/rupromeetings.htm 
rupromeetings@jud.ca.gov 

  

http://www.courts.ca.gov/rupromeetings.htm
mailto:rupromeetings@jud.ca.gov


 

 

 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

February 25, 2015 
EMail 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair),  Hon. David De 
Alba, Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David Rosenberg, Hon. 
Martin J. Tangeman, and Hon. Joan P. Weber. 

Advisory Body 
Members Absent: 

Hon. Brian J. Back, Hon. David E. Gunn, and Ms. Debra Elaine Pole. 

Others Present:  Ms. Camilla Kieliger, Ms. Susan McMullan, and Mr. Patrick O’Donnell. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Request to Waive Court Fees: Technical amendment (revise FW-001) 

Action:  The Rules and Projects Committee recommended approval of the technical 
change. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 

 

www.courts.ca.gov/rupromeetings.htm 
rupromeetings@jud.ca.gov 

  

http://www.courts.ca.gov/rupromeetings.htm
mailto:rupromeetings@jud.ca.gov


 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

March 20, 2015 
12:10 p.m. 

Teleconference 

Advisory Body 
Members Present: 

Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, Mr. Richard D. Feldstein, 
Mr. James P. Fox, Hon. David E. Gunn, and Hon. Martin J. Tangeman. 

Advisory Body 
Members Absent: 

Hon. Harry E. Hull (chair), Hon. David De Alba, Ms. Debra Elaine Pole, Hon. 
David Rosenberg, and Hon. Joan P. Weber. 

Others Present:  Ms. Heather Anderson, Ms. Audrey Fancy, Mr. Mark Jacobson, Ms. Camilla 
Kieliger, Ms. Susan McMullan, Mr. Douglas C. Miller, Mr. Patrick O’Donnell, Ms. 
Claudia Ortega, Ms. Anne Ronan, Ms. Katherine Sher, Ms. Adrienne Toomey, 
and Ms. Carrie Zoller 

O P E N  M E E T I N G   

Call to Order and Roll Call  
The chair called the meeting to order at 12:19 p.m., and took roll call. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  
Item 1 
Probate/Guardianship – Fee Waivers (adopt Cal. Rules of Court, rule 7.5; amend rules 3.50–3.53 and 
8.26; adopt forms FW-001-GC, FW-002-GC, FW-003-GC, FW-005-GC, FW-006-GC, FW-007-GC, FW-
008-GC, FW-010-GC, FW-011-GC, FW-012-GC, and APP-016-GC/FW-016-GC; revise forms FW-001-
INFO and APP-015/FW-015-INFO) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 2 
Civil Forms: Notice of Application for Recognition and Entry of Tribal Court Money Judgment 
(adopt form EJ-115) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 3 
Civil Forms: Confidential Information Form (adopt form MC-125)  

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

www.courts.ca.gov/rupromeetings.htm 
rupromeetings@jud.ca.gov 

  

http://www.courts.ca.gov/rupromeetings.htm
mailto:rupromeetings@jud.ca.gov
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Item 4 
Judicial Administration: Changes to Delegations in Rules of Court (amend rules 10.70, 10.101, and 
10. 804) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda with the following changes: 
Page 7, line 13: Finance division 

Item 5 
Judicial Branch Education: Court Executive Officers Education (amend rule 10.473) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 6 
Trial Courts: Reporting of Reciprocal Assignment Orders (amend rule 10.630) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 7 
Temporary Judges: Reporting on Use of Attorneys as Court-Appointed Temporary Judges (amend 
rules 2.810 and 10.742) 

Action: The Rules and Projects Committee deferred a decision on this item until further study can be 
undertaken regarding the use and availability of relevant data. 

Item 8 
Subordinate Judicial Officers: Complaints and Notice Requirements (amend rule 10.703) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 9 

Military Service: Notification of Military Status (amend MIL-100) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 10 
Domestic Violence and Family Law: Technical Changes to Forms (revise forms DV-600, FL-800, FL-
810, and FL-830) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 

Item 11 

Withdrawn from the agenda 

Item 12 
Forms: Miscellaneous Technical Amendments (revise forms CR-110/JV-790, CR-111/JV-791, CR-
132, DE-305, FL-530, FL-615, FL-625, FL-630, FL-632, FL-665, FL-676, FL-676-INFO, FL-687, FL-692, 
and GC-350) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s April 17, 
2015, consent agenda. 
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Item 13 
Minutes (December 10, 2014, January 26, 2015, February 6, 2015, and February 13, 2015) 

Action: The Rules and Projects Committee approved the minutes. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned at 1:12 p.m. 

Approved by the advisory body on enter date. 



 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

April 15, 2015 
11:00 a.m. 

Judicial Council Conference Center 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Hon. David De Alba, Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David E. 
Gunn, Ms. Debra Elaine Pole, Hon. David Rosenberg, Hon. Martin J. Tangeman, 
and Hon. Joan P. Weber. 

Others Present:  Ms. Heather Anderson, Ms. Kerry Doyle, Ms. Audrey Fancy, Mr. Bruce Greenlee, 
Ms. Eve Hershcopf, Ms. Tracy Kenny, Ms. Camilla Kieliger, Ms. Tara Lundstrom, 
Ms. Susan McMullan, Mr. Douglas C. Miller, Mr. Patrick O’Donnell, Ms. Claudia 
Ortega, Ms. Anne Ronan, Ms. Gabrielle Selden, Mr. Corby Sturges, Hon. John 
Sugiyama, Mr. Courtney Tucker, Ms. Julia Weber, and Ms. Kyanna Williams. 

O P E N  M E E T I N G   

Call to Order and Roll Call  
The chair called the meeting to order at 11:00 a.m., and took roll call. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  ( I T E M S  X – X )  
Item 1 
Criminal Procedure: Petition and Order for Dismissal (revise forms CR-180 and CR-181) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 2 
Criminal Procedure: Petition and Order for Dismissal (Military Personnel) (approve forms CR-183 
and CR-184) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 37 
Criminal Procedure: Update Judicial Council Misdemeanor Domestic Violence Plea Form Citations 
(revise form CR-102)  

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s June 26, 
2015, consent agenda, for an effective date of July 1, 2015. 

Item 3 
Probate Conservatorship: Judicial Council forms to implement the California Conservatorship 
Jurisdiction Act (revise form GC-310; adopt forms GC-360, GC-361, and GC-362) 
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Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 4 
Special Immigrant Juvenile Predicate Findings (adopt rule 7.1020; adopt forms FL-317, FL-357/GC-
224/JV-357, GC-220, and JV-317; revoke forms GC-224 and JV-224)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 5 
Family and Juvenile Law: Juvenile Court Final Custody Orders (amend rules 5.475, 5.620, 5.700, 
5.790; approve form JV-206; revise forms JV-200 and JV-205)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 6 
Family Law: New Form and Revisions to Forms for Stepparent and Additional-Parent Adoptions 
(approve form ADOPT-205; revise forms ADOPT-050, ADOPT-200, ADOPT-210, and ADOPT-215) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 7 
Juvenile Law: Sealing of Records (adopt rule 5.840; amend rule 5.830; adopt forms JV-595, JV-595-
INFO, and JV-596; revise forms JV-590 and JV-600) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 8 
Juvenile Law: Extended Foster Care (amend rules 5.555, 5.707, 5.812, and 5.906; revise forms JV-
367, JV-464-INFO, JV-466, JV-470, and JV-472) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 9 
Juvenile Delinquency: Documenting Wobbler Determination (revise form JV-665) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 10 

Juvenile Law: Proceedings Before a Referee (amend rule 5.538) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 11 
Juvenile Law: Detention (amend rules 5.502, 5.760, and 5.790; revise forms JV-642 and JV-667) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 12 
Juvenile Law: Substance Abuse Treatment Facilities and Placement (amend rules 5.674, 5.676, 
5.678, and 5.708) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 13 
Juvenile Law: Sibling Visitation (amend rules 5.570, 5.708, and 5.810; revise forms JV-183, JV-185, 
and JV-403) 
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Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 14 
Family and Juvenile Law: Transfers of Indian Child Welfare Act (ICWA) proceedings to Tribal 
Court (amend rules 5.483, 5.590, and 8.406; adopt rule 8.418; amend forms ICWA-060 and JV-800) 

Action: The Rules and Projects Committee approved the proposal for circulation with the following 
revisions: 
Add to the Invitation to Comment the question of whether the requirement for a 12 day delay 
between the making of the order to transfer and the dismissal and order transferring physical 
custody contemplated by proposed rule 5.483(3) can be accomplished by a rule of court or if 
legislation would be required. 

Item 15 
Domestic Violence—Request to Modify or Terminate Domestic Violence Restraining Orders; 
Family Law—Changes to Request for Order Rules and Forms (amend rules 5.12, 5.62, 5.63, 5.92, 
5.94, 5.151; adopt forms DV-400, DV-400-INFO, FL-303, and FL-320-INFO; revise forms DV-130, DV-
200, DV-250, FL-300, FL-300-INFO, FL-305, FL-306, FL-311, FL-312, FL-320, FL-336, FL-337, FL-341, 
FL-341(B), FL-341(C), FL-341(D), andFL-341(E)) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 16 
Domestic Violence Law—Get Ready for the Restraining Order Court Hearing (revise DV-520-INFO) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 17 
Appellate Procedure: Record on Appeal–Civil Cases (revise forms APP-003, APP-010, APP-103, and 
form APP-110) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 18 
Electronic Service: Authorization of Electronic Service on Trial and Appellate Courts (amend rules 
2.251 and 8.71) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 19 
Appellate Procedure: Access to Electronic Appellate Court Records (adopt rules 8.80 – 8.85)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 20 
Appellate Procedure: Prehearing Conferences (amend rule 8.248)  
Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 21 
Appellate Procedure: Contents of Normal Record in Felony Appeals (amend rules 8.320 and 8.324)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 22 
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Appellate: Appendixes (amend rule 8.124) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 23 
Appellate Procedure: Costs on Appeal (amend rule 8.278, and revise form MC-013) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 24 
Small Claims Writs: New Procedures to Implement Code of Civil Procedure section 116.798 
(amend rule 8.930; adopt rules 8.970-8.977; revise forms APP-150 INFO and APP-151 and adopt forms 
SC-300 and 300 INFO) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 25 
Civil Practice and Procedure: Evidentiary Objections in Summary Judgment Proceedings (amend 
rules 3.1350 and 3.1354) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 26 
Civil Cases: Continued Suspension of Case Management Rule (amend rule 3.720)  
Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 27 
Civil Forms: Proof of Service (revise POS-040)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 36 
Telephone Appearances: Notice for Ex Parte Appearances and Notice Form (amend rule 3.670; 
revise form CIV-020)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 28 
Civil Forms: Gun Restraining Orders (amend rule 3.1152, and adopt forms EPO-002, GV-100, GV-
100-INFO, GV-109, GV-110, GV-120, GV-120-INFO, GV-130, GV-200, GV-200 INFO, GV-250, GV-600, 
GV-610, GV-620, GV-630, GV-700, GV-710, GV-720, GV-730, GV-800, and GV-800-INFO) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 29 
California Civil Jury Instructions (minor, non-substantive revisions) 

Action: The Rules and Projects Committee approved the revisions. 

Item 30 
California Civil Jury Instructions (minor, non-substantive revisions) 

Action: The Rules and Projects Committee recommended approval on the Judicial Council’s June 26, 
2015, consent agenda. 

Item 31 
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Temporary Judges: Reporting on Use of Attorneys as Court-Appointed Temporary Judges (amend 
rules 2.810 and 10.742) 

Information only; no action required 

Item 32 
Trial Court Management: Public Access to Administrative Decisions of Trial Courts (amend rule 
10.620) 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 33 
Trial Courts: Permanent Authorization for Remote Video Proceedings in Traffic Infraction Cases 
(amend rule 4.220; revise form TR-500-INFO)  

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 34 
Rules Modernization Project: Modernize the Rules of Court to Facilitate E-Business, E-Filing, and 
E-Service 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 35 
Judicial Branch Administration: Changes to Replace the Names “Administrative Office of the 
Courts” and “AOC” 

Action: The Rules and Projects Committee approved the proposal for circulation. 

Item 38 
Judicial Administration: Rule for Advisory Committee on Financial Accountability and Efficiency 
for the Judicial Branch (amend rule 10.63) 

Action: The Rules and Projects Committee approved the proposal for circulation with the following 
revisions: 
(b)(1): “any proposed budget change concepts proposals” 
The Invitation to Comment should clarify that the proposal is not meant to narrow, but to expand 
role of the advisory committee in the review process 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned at 1:15 p.m. 

Approved by the advisory body on enter date. 



 

 

 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

April 22, 2015 
EMail 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Hon. David De Alba, Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David E. 
Gunn, Ms. Debra Elaine Pole, Hon. David Rosenberg, Hon. Martin J. Tangeman, 
and Hon. Joan P. Weber. 

Others Present:  Mr. Bruce Greenlee, Ms. Camilla Kieliger, Ms. Susan McMullan, and Mr. Patrick 
O’Donnell. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Civil Jury Instructions (CACI): revise No. 3020, Excessive Use of Force—Unreasonable Arrest or 
Other Seizure—Essential Factual Elements 
Action:  The Rules and Projects Committee recommended approval of the technical 

change. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 
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R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

May 8, 2015 
Teleconference 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Hon. David De Alba, Mr. Richard D. Feldstein, Hon. David Rosenberg, and 
Hon. Martin J. Tangeman. 

Advisory Body 
Members Absent: 

Mr. James P. Fox, Hon. David E. Gunn, Ms. Debra Elaine Pole, and Hon. Joan P. 
Weber. 

Others Present:  Ms. Jessica Craven, Ms. Tara Lundstrom, Ms. Susan McMullan, and Mr. Patrick 
O’Donnell. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Judicial Administration: Implementation of the Technology Planning Task Force’s Court 
Technology Governance and Strategic Plan (Action Required – Approval for circulation for comment) 
Action:  The Rules and Projects Committee approved the proposal for circulation for 

comment with the following change: 
  Add to the request for specific comments the question “How likely is it that 

courts could make their technology experts and program managers available to 
participate in workstreams?” 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 
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R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

May 11, 2015 
EMail 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Hon. David De Alba, Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David E. 
Gunn, Ms. Debra Elaine Pole, Hon. David Rosenberg, Hon. Martin J. Tangeman, 
and Hon. Joan P. Weber. 

Others Present:  Ms. Camilla Kieliger, Ms. Susan McMullan, Mr. Patrick O’Donnell, and Ms. Anne 
Ronan. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Judicial Administration: Rule for Advisory Committee on Financial Accountability and Efficiency 
for the Judicial Branch (amend rule 10.63) 

Action:  The Rules and Projects Committee approved the proposal for circulation for 
comment. 

Item 2 

Small Claims: Technical Revisions to Forms to Conform to Statutory Change (revise forms SC-100 
and SC-100 INFO) 

Action:  The Rules and Projects Committee recommended approval of this technical 
change on the Judicial Council’s June 26, 2015, consent agenda, with an 
effective date of July 1, 2015. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 
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R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

M I N U T E S  O F  C L O S E D  M E E T I N G  

May 21, 2015 
8:30 a.m. 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Hon. David De Alba, Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David 
Rosenberg, and Hon. Joan P. Weber. 

Advisory Body 
Members Absent: 

Hon. David E. Gunn, Ms. Debra Elaine Pole, and Hon. Martin J. Tangeman. 

Others Present:  Hon. Mark S. Borrell, Mr. Arturo Castro, Ms. Shelley Curran, Mr. Martin Hoshino, 
Ms. Susan McMullan, Mr. Patrick O’Donnell, Ms. Jody Patel, and Mr. Courtney 
Tucker. 

C L O S E D  S E S S I O N  

Call to Order and Roll Call  
The chair called the meeting to order at 8:30 a.m., and took roll call. 

Item 1 
Cal. Rules of Court, rule 10.75(d)(2) 
Discussion of matters involving potential litigation  

Action: The Rules and Projects Committee directed Justice Hull, the Criminal Law Advisory Committee, 
and the Traffic Committee to draft a rule to implement Chief Justice Cantil’s charge to facilitate 
access to justice for court users challenging traffic fines. The committee also approved a timeline 
for developing the rule, and directed Justice Hull and the two drafting committees to obtain input 
from the Trial Court Presiding Judges Advisory Committee and the Court Executives Advisory 
Committee. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned at 9:05 a.m. 
 
 
Approved by the advisory body on enter date. 
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R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

E X E C U T I V E  A N D  P L A N N I N G  C O M M I T T E E  

M I N U T E S  O F  O P E N  M E E T I N G  

June 1, 2015 
Teleconference 

RUPRO Members 
Present: 

Hon. Harry E. Hull (chair), Hon. Brian L. McCabe (vice-chair), Hon. Brian J. Back, 
Mr. Richard D. Feldstein, Mr. James P. Fox, Hon. David E. Gunn, Ms. Debra 
Elaine Pole, Hon. David Rosenberg, Hon. Martin J. Tangeman, and Hon. Joan P. 
Weber. 

RUPRO Members 
Absent: 

Hon. David De Alba. 

E&P Members 
Present: 

Hon. Douglas P. Miller (chair), Hon. Marla O. Anderson, Hon. Judith Ashmann-
Gerst, Hon. James R. Brandlin, Hon. Morris D. Jacobson, Ms. Donna D. Melby, 
Hon. Marsha Slough, Hon. Dean T. Stout, Ms. Mary Beth Todd, and Hon. Charles 
D. Wachob. 

E&P Members 
Absent: 

Hon. David M. Rubin (vice-chair). 

Others Present:  Mr. Cliff Alumno, Hon. Mark Borrell, Ms. Deborah Brown, Ms. Nancy Carlisle, 
Mr. Arturo Castro, Ms. Roma Cheadle, Ms. Shelley Curran, Ms. Audrey Fancy, 
Mr. Bob Fleshman, Ms. Cristina Foti, Mr. Martin Hoshino, Ms. Camilla Kieliger, 
Mr. Patrick O’Donnell, Ms. Claudia Ortega, Ms. Jody Patel, Mr. Curt Soderlund, 
Mr. Zlatko Theodorovic, Mr. Courtney Tucker, and Ms. Julia Weber. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Traffic Procedures: Appearance without Deposit of Bail in Infraction Cases (adopt rule 4.105) 
(Action Required – Recommend for Judicial Council action) 
RUPRO Action: The Rules and Projects Committee approved the proposal as drafted with the 

following amendments: 
  Rule 4.105(d): Change the implementation date from August 15 to September 

15; and 
  For clarification, add to the Advisory Comment: 

Subdivision (a). The rule is intended to apply only to a traffic infraction 
violation of the Vehicle Code for which the defendant has received a written 
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notice to appear and has appeared by the appearance date or an approved 
extension of that date. 
Subdivision (c)(2). As used in this subdivision, the phrase “written promise to 
appear as required by the court” refers to a signed promise, made by a defendant 
who has appeared in court, to return to court on a future date and time as 
ordered by the court. 

  The Rules and Projects Committee recommended approval on the Judicial 
Council’s June 8, 2015, discussion agenda to be effective immediately. 

E&P Action: The Executive and Planning Committee approved the proposal for the Judicial 
Council June 8, 2015, discussion agenda. 

Item 2 

Addition of Joint Subcommittees to Annual Agendas: Child Support Commissioner and Family 
Law Facilitator Program Allocation Methodology Joint Subcommittee and the Juvenile 
Dependency: Court-Appointed-Counsel Funding Allocation Methodology Joint Subcommittee 
(Action Required) 

Action:  The Executive and Planning Committee approved the addition of two 
subcommittees and the necessary update to the 2015 Family and Juvenile Law 
Advisory Committee Annual Agenda and the 2015 Trial Court Budget Advisory 
Committee Annual Agenda. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the Rules and Projects Committee on enter date. 

Approved by the Executive and Planning Committee on enter date. 
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M I N U T E S  O F  O P E N  M E E T I N G  

June 15, 2015 
EMail 

 

Advisory Body 
Members Present: 

Hon. Harry E. Hull (chair), Hon. David De Alba, Hon. Brian J. Back, Mr. James P. 
Fox, Hon. David E. Gunn, Hon. David Rosenberg, and Hon. Martin J. Tangeman. 

Advisory Body 
Members Absent:  

Hon. Brian L. McCabe (vice-chair), Mr. Richard D. Feldstein, Ms. Debra Elaine 
Pole, and Hon. Joan P. Weber. 

Others Present:  Ms. Camilla Kieliger, Ms. Susan McMullan, Mr. Patrick O’Donnell, and Ms. Anne 
Ronan. 

D I S C U S S I O N  A N D  A C T I O N  I T E M S  

Item 1 

Criminal Law Advisory Committee 2015 Annual Agenda: Consider adding two projects: 

1. Consider recommendations, consistent with rule 4.105, to provide for appearances at arraignment and 
trial without the deposit of bail in non-traffic infraction cases; and 

2. Consider rule, form, or other recommendations necessary to promote access to justice in all infraction 
cases, including recommendations related to post-conviction proceedings or after the defendant has 
previously failed to appear or pay. 

Action:  The Rules and Projects Committee approved the additions to the Criminal Law 
Advisory Committee 2015 Annual agenda. 

Item 2 

Traffic Advisory Committee 2015 Annual Agenda: Consider adding two projects: 

1. Expeditiously review all Judicial Council traffic forms and to recommend any revisions that are needed 
to make the forms consistent with rule 4.105; and 

2. Consider rule, form, or any other recommendations necessary to promote access to justice in all 
infraction cases, including recommendations related to post-conviction proceedings or after the defendant 
has previously failed to appear or pay. 
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Action:  The Rules and Projects Committee approved the additions to the Traffic 
Advisory Committee 2015 Annual agenda. 

A D J O U R N M E N T  

There being no further business, the meeting was adjourned. 

Approved by the advisory body on enter date. 
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	Act Forbidden by Law
	Neglect of Duty Imposed by Law
	Multiple Victims to One Drunk Driving Accident
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