
 
 
 

R U L E S  A N D  P R O J E C T S  C O M M I T T E E  

O P E N  M E E T I N G  A G E N D A  

Open to the Public (Cal. Rules of Court, rule 10.75(c)(1)) 
THIS MEETING IS BEING RECORDED 

Date: August 3, 2016 
Time:  12:10 AM 
Location: Teleconference 
Public Call-In Number 1-877-820-7831/Access Code: 4653278 (listen only) 

Meeting materials will be posted on the advisory body web page on the California Courts website at least 
three business days before the meeting. 

Agenda items are numbered for identification purposes only and will not necessarily be considered in the 
indicated order. 

I .  O P E N  M E E T I N G  ( C A L .  R U L E S  O F  C O U R T ,  R U L E  1 0 . 7 5 ( C ) ( 1 ) )  

Call to Order and Roll Call 
 

I I .  D I S C U S S I O N  A N D  P O S S I B L E  A C T I O N  I T E M S   

Item 01   

Criminal Jury Instructions: Proposed Revisions (Action required – recommend for Judicial 
Council action) 

Presenter: Robin Seeley 

Item 02 

Civil and Small Claims Advisory Committee Annual Agenda: Approve additions of projects to 
annual agenda and technical revisions to forms (Action required–recommend to adopt) 

Presenter: Bruce Greenlee 

Item 03 

Judicial Branch Education: Minimum Requirements for Judicial Council Staff (amend rule 
10.491) (Action required – recommend for Judicial Council action) 

Presenter: Diane Cowdrey 

www.courts.ca.gov/rupromeetings.htm 
rupromeetings@jud.ca.gov 
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Item 04 

Language Access:  Development of Statewide Language Access Model Complaint Form and 
Process (information) 

Item 05 

Traffic and Criminal Procedure: Infraction Procedures Regarding Bail, Fines, and 
Assessments, Mandatory Courtesy Notices, and Ability to Pay Determinations (amend rule 
4.105 and adopt rules 4.106, 4.107, and 4.335; and repeal Judicial Administration Standard 4.41) 
(Action required – approve for circulation for comment) 

Presenter: Jamie Schechter and Tara Lundstrom 

Item 06 

Traffic: Installment Payment of Bail Forfeiture and Traffic Violator School Fees (revise forms 
TR-300 and TR-310) (Action required – approve for circulation for comment) 

Presenter: Jamie Schechter and Tara Lundstrom 

Item 07 

Traffic: Online Installment Payment of Bail Forfeiture and Traffic Violator School Fees (adopt 
rule 4.108 and approve forms TR-300 and TR-310) (Action required – approve for circulation for 
comment) 

Presenter: Jamie Schechter and Tara Lundstrom 

 

I I I .  A D J O U R N M E N T  

Adjourn 



Item number: 

RUPRO ACTION REQUEST FORM 

RUPRO action requested: Submit to JC (without circulating for comment) 

RUPRO Meeting: August 3, 2016

Title of proposal (include amend/revise/adopt/approve + form/rule numbers): 
Jury Instructions: Revisions to Criminal Jury Instructions 

Committee or other entity submitting the proposal: 
Judicial Council Advisory Committee on Criminal Jury Instructions 

Staff contact (name, phone and e-mail):  
Robin Seeley,415-865-7710, robinjseeley@gmail.com 

Identify project(s) on the committee’s annual agenda that is the basis for this item: 
Approved by RUPRO:    
Project description from annual agenda:    

If requesting July 1 or out of cycle, explain: 
N/A 

Additional Information: (To facilitate RUPRO's review of your proposal, please include any relevant information not 
contained in the attached summary.) 
No opposition expected to these appropriate and necessary revisions. 
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R E P O R T  T O  T H E  J U D I C I A L  C O U N C I L  
For business meeting on August 25–26, 2016 

   
Title 

Jury Instructions: Revisions to Criminal Jury 
Instructions 
 
Rules, Forms, Standards, or Statutes Affected 

Judicial Council of California Criminal Jury 
Instructions 
 
Recommended by 

Advisory Committee on Criminal Jury 
Instructions 

Hon. Sandy R. Kriegler, Chair 

 Agenda Item Type 

Action Required 
 
Effective Date 

August 26, 2016 
 
Date of Report 

July 14, 2016 
 
Contact 

Robin Seeley, 415-865-7710 
    robin.seeley@jud.ca.gov 

 

Executive Summary 
The Advisory Committee on Criminal Jury Instructions recommends approval of the proposed 
revisions to the Judicial Council of California Criminal Jury Instructions (CALCRIM). These 
changes will keep CALCRIM current with statutory and case authority. 

Recommendation 
The Advisory Committee on Criminal Jury Instructions recommends that the Judicial Council, 
effective August 26, 2016, approve for publication under rule 2.1050 of the California Rules of 
Court the criminal jury instructions prepared by the committee. Once approved, the revised 
instructions will be published in the next official edition of the Judicial Council of California 
Criminal Jury Instructions. 
 
A table of contents and the proposed revisions to the criminal jury instructions are attached at 
pages 14–179. 
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Previous Council Action 
At its meeting on July 16, 2003, the Judicial Council adopted what is now rule 10.59 of the 
California Rules of Court, which established the advisory committee and its charge.1 In August 
2005, the council voted to approve the CALCRIM instructions under what is now rule 2.1050 of 
the California Rules of Court. Since that time, the committee has complied with both rules by 
regularly proposing to the council additions and changes to CALCRIM. 
 
The council approved the last CALCRIM release at its August 2015 meeting. 

Rationale for Recommendation 
The committee recommends proposed revisions to the following instructions: CALCRIM Nos. 
121, 370, 375, 416, 703, 731, 732, 946, 1022, 1037, 1045, 1111, 1121, 1122, 1125, 1126, 1193, 
1502, 1515, 1800, 1802, 2000, 2360–2363, 2630, 2651–2653, 2655–2656, 2670, 2720–2723, 
2735, 2901, 2980, 3220, 3223. 
 
The committee revised the instructions based on comments or suggestions from justices, judges, 
and attorneys; proposals by staff and committee members; and recent developments in the law. 
Below is a summary of some of the proposed changes. 
 
Additional admonitions about giving CALCRIM No. 370 on motive 
In People v. Valenti (2016) 243 Cal.App.4th 1140, 1165, the conviction of a serial child molester 
was reversed in part because the court gave an unmodified version of CALCRIM No. 370, which 
tells the jury that the prosecutor need not prove the defendant’s motive to commit the charged 
crimes. Not only is this instruction optional, but the bench notes already contain the following 
admonition: 
 

Do not give this instruction if motive is an element of the crime charged. (See, e.g., 
CALCRIM No. 1122, Annoying or Molesting a Child.) (Emphasis original.) 
 

The charged crime in Valenti was a violation of Penal Code section 647.6. Because one of the 
elements of that crime is the defendant’s motive, the court erred. Although the bench notes of 
CALCRIM No. 1122, which instructs on violations of section 647.6, warn not to give 
CALCRIM No. 370, the committee decided to move that admonition up closer to the beginning 
of the bench notes and add the cite to Valenti. It did likewise for CALCRIM No. 1121. It also 
added similar admonitions and the cite to the bench notes of CALCRIM Nos. 1125 and 1126, 
which present similar concerns. The committee also added the Valenti cite to the existing 
admonition in CALCRIM No. 370. 
 

                                                 
1 Rule 10.59(a) states: “The committee regularly reviews case law and statutes affecting jury instructions and makes 
recommendations to the Judicial Council for updating, amending, and adding topics to the council’s criminal jury 
instructions.” 



3 

 
CALCRIM Nos. 703, 731, 732: People v. Odom 
People v. Odom (2016) 244 Cal.App.4th 237, 256–257, held that CALCRIM No. 703 on the 
intent requirement for accomplices under Penal Code section 190.2(d) should not be given when 
intent to kill is a requirement, because that instruction tells jurors that proof of either intent to kill 
or reckless indifference to human life would be sufficient if the defendant was a major 
participant in the crime. The court then noted that there was no need to give CALCRIM No. 703 
at all in that case, because CALCRIM No. 731, which was correctly given, already addressed the 
requirements of the special circumstance of violations of Penal Code section 190.2, intent-to-kill 
kidnapping. The same holds true for CALCRIM No. 732 concerning arson with intent to kill. 
 
To ensure that courts do not give CALCRIM No. 703 together with CALCRIM No. 731 or 732, 
the committee added special warnings to the bench notes of all three of those instructions. 
 
CALCRIM series on interfering with executive officers, Nos. 2651–2653, 2655, 2656, 2670 
The state Legislature revised Penal Code sections 69 and 148 effective January 1, 20162 to 
include the following language: 
 

The fact that a person takes a photograph or makes an audio or video recording of 
an executive officer [a public officer or peace officer], while the officer is in a 
public place or the person taking the photograph or making the recording is in a 
place he or she has the right to be, does not constitute, in and of itself, a violation 
of subdivision (a). 

 
The committee adapted this language and added it to the referenced instructions. 
 
Lesser included offenses 
The committee supplemented the bench notes of two instructions with new lesser included 
offenses. It added the cite to People v. Ortega (2015) 240 Cal.App.4th 956, 967–970, to 
CALCRIM No. 1045, Sexual Penetration by Force, Fear, or Threats, along with an explanation 
that sexual battery could be a lesser included offense of this crime under the expanded 
accusatory pleading test. In response to a suggestion by Judge Evan P. Kirvin of the Superior 
Court of San Diego County, the committee explained in the bench notes of CALCRIM No. 1111, 
Lewd or Lascivious Act: By Force or Fear, that violations of Penal Code section 288(a) would 
be lessor included offenses of violations of Penal Code section 288(b)(1). The committee agreed 
with Judge Kirvin that all of the elements of the lesser crime were included within the elements 
of the greater crime. 
  

                                                 
2 Stats.2015, c. 177 (S.B.411) 
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Comments, Alternatives Considered, and Policy Implications 
 
Comments 
The proposed additions and revisions to CALCRIM circulated for comment from May 16 through 
June 30, 2016. The committee received five sets of comments. The first three—from the Orange 
County Bar Association, the Superior Court of Los Angeles County, and Judge Richard James 
Henderson of the Superior Court of Mendocino County—agreed with all of the proposed 
changes. The fourth came from Ronald L. Brown, Los Angeles County Public Defender, 
together with Janice Fukai, Alternate Public Defender, Los Angeles County (the Los Angeles 
County Public Defenders). That comment proposed augmenting the definition of “inhabited 
structure or property” in CALCRIM No. 1502, Arson: Inhabited Structure or Property to clarify 
that the inhabited items do not include the land on which they are located.  The committee agreed 
with that suggestion.   
 
As the comment chart explains in more detail, the committee declined to follow some of the Los 
Angeles County Public Defenders’ other suggestions, including their proposed retention of a 
defense derived from Penal Code section 451(d).  That defense does not apply to a section 
451(b) arson and to avoid unnecessary risk of error, should not be included in CALCRIM No. 
1502.  
 
The final set of comments was from Judge Gary S. Paer of the Superior Court of Orange County, 
all relating to CALCRIM Nos. 2360–2363, who proposed adding the term “for sale” to all 
occurrences of the term “transport” instead of just to the definition of “transporting,” as the 
committee had originally proposed.  The committee agreed to follow this suggestion. 

 
Alternatives 
The committee considered many alternatives in the course of developing the recommended 
changes. The committee did not consider the alternative of taking no action. Rule 2.1050 of the 
California Rules of Court requires the committee to regularly update, amend, and add topics to 
CALCRIM and to submit its recommendations to the council for approval. The proposed revised 
instructions are necessary to ensure that the instructions remain clear, accurate, and complete. 

Implementation Requirements, Costs, and Operational Impacts 
No implementation costs are associated with this proposal. To the contrary, under the publication 
agreement, the official publisher, LexisNexis, will print a new edition and pay royalties to the 
Judicial Council. The council’s contract with West Publishing provides additional royalty 
revenue. 
 
The official publisher will also make the revised content available free of charge to all judicial 
officers in both print and HotDocs document assembly software. With respect to commercial 
publishers, the council will register the copyright of this work and continue to license its 
publication of the instructions under provisions that govern accuracy, completeness, attribution, 
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copyright, fees and royalties, and other publication matters. To continue to make the instructions 
freely available for use and reproduction by parties, attorneys, and the public, the council 
provides a broad public license for their noncommercial use and reproduction. 

Attachments 
1. Comment chart, at pages 5–13 
2. Full text of revised CALCRIM instructions, including table of contents, at pages 14–179 
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Instruction Commentator Comment Response 
All Instructions 
Included in 
Invitation to 
Comment 

Todd G. Friedland, 
President, Orange 
County Bar 
Association, on behalf 
of that association 
 

 

Agree with all proposed changes. No response required. 

All Instructions 
Included in 
Invitation to 
Comment 

Los Angeles Superior 
Court 

Agree with all proposed changes. No response required. 

All Instructions 
Included in 
Invitation to 
Comment 

Hon. Richard J. 
Henderson, Mendocino 
County 

Agree with all proposed changes.  No response required. 

CALCRIM No. 
1502 

Ronald L. Brown, Los 
Angeles County Public 
Defender 
Janice Fukai, Alternate 
Public Defender, Los 
Angeles County 

We write to express our concern regarding the proposed 
revisions to CalCrim 1502 (Arson of an Inhabited Structure).  
As discussed below, because the proposed revisions omit 
elements of the offense and/or misstate the law, it is our strong 
belief that these revisions should not be adopted as currently 
written. 
 CalCrim 1502 is the jury instruction for Penal Code 
section 451(b).  Section 451(b) reads: 

A person is guilty of arson when he or she willfully 
and maliciously sets fire to or burns or causes to be burned or 
who aids, counsels, or procures the burning of any structure, 
forest land, or property. 
… 
(b) Arson that causes an inhabited structure or inhabited 
property to burn is a felony punishable by imprisonment in the 
state prison for three, five, or eight years. 
 The full text of CalCrim 1502, with proposed 
revisions in red, reads as follows: 

1502 Arson: Inhabited Structure or Property (Pen. Code, § 

• See specific responses below.   
• The committee disagrees that the 

proposed revisions would “omit 
elements of the offense.”   

• As noted below, the committee agrees 
to update the definition of “inhabited 
property.” 
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Instruction Commentator Comment Response 
451(b)) 

The defendant is charged [in Count ] with arson that burned an 
inhabited structure or inhabited property [in violation of Penal 
Code section 451(b)]. 
 
To prove that the defendant is guilty of this crime, the People 
must prove that: 
 
1. The defendant set fire to or burned [or (counseled[,]/ [or] 
helped[,]/ [or] caused) the burning of] (a structure/forest 
land/property); 
 
2. (He/She) acted willfully and maliciously; 
 
AND 
 
3. The fire burned an inhabited structure or inhabited property. 
 
To set fire to or burn means to damage or destroy with fire 
either all or part of something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it 
willingly or on purpose. 
 
Someone acts maliciously when he or she intentionally does a 
wrongful act or when he or she acts with the unlawful intent to 
defraud, annoy, or injure someone else. 
 
A structure is any (building/bridge/tunnel/power 
plant/commercial or public tent.) 
 
A structure or property is inhabited if someone lives there and 
either is present or has left but intends to return. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES451&originatingDoc=Id5ff418e7e3a11dba183e1cd9c0e7bc3&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES451&originatingDoc=Id5ff418e7e3a11dba183e1cd9c0e7bc3&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Instruction Commentator Comment Response 
[Forest land means brush-covered land, cut-over land, forest, 
grasslands, or woods.] 
 
[Property means personal property or land other than forest 
land.] 
 
[A person does not commit arson if the only thing burned is 
his or her own personal property, unless he or she acts with 
the intent to defraud, or the fire also injures someone else or 
someone else's structure, forest land, or property.] 
 

As can be seen from the above, the proposed revisions 
fall into two categories.  First, the revisions expand the jury 
instruction’s definition of the “type” of property that is subject 
to subdivision (b) of the arson statute from the simple term 
“inhabited structures” to “inhabited structures or inhabited 
property.”  Second, the revision seeks to remove the language 
clarifying that burning one’s own property does not constitute 
arson. 

Modification to Include “Inhabited Property” 
 

There is a basis for adding “inhabited property” to 
CalCrim 1502 because section 451 does indeed refer to 
“inhabited property” in subdivision (b).  The problem is that 
the proposed revisions and the current instruction do not 
clearly or correctly define the term “inhabited property.”  The 
failure to define the term “inhabited property” is significant, 
since the lay definition of “property” does not reflect the legal 
definition.1   

By way of example, under the proposed revisions, 
jurors could conceivably convict a defendant of arson of 
inhabited property where a defendant burns a hay field on a 

 
 
 
 
 
 

 
 
 
 
 

 
 
 
 
 
 
 

The committee agrees with the suggestion to 
update the definition of “inhabited property” 
consistent with the language of Penal Code 
section 450(d). 
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Instruction Commentator Comment Response 
farm (a hayfield is not “forest land” and is therefore property 
under the current (inaccurate) definition, and is arguably part 
of an “inhabited property” because the owner lives on the 
property of which the hayfield is part).   

Such a result is simply incorrect.  Statute and case law 
make clear that the “property” referred to by section 451(b) is 
inhabited non-land real property (such as mobile homes, cars, 
etc.).  (See e.g.  Pen. Code § 450(c); People v. Goolsby (2015) 
62 Cal.4th 360, 364.)  Similarly, Section 450, subdivision (d), 
defines “inhabited property,” and the definition specifically 
excludes “land,” whether “forest land” or not.  (Pen. Code § 
450(d) ["Inhabited" means currently being used for dwelling 
purposes whether occupied or not. "Inhabited structure" and 
"inhabited property" do not include the real property on which 
an inhabited structure or an inhabited property is located.”] 

   Consequently, because the proposed revisions (and 
the original instruction) misstate the law, it is suggested that 
the instruction instead be modified as suggested in section 
three below (proposed modifications in red): 

 
Modification to Remove Language Clarifying that Burning  

One’s Own Property Is Not Arson 
 
 The second substantial revision currently proposed by 
the Judicial Council is to delete the language from CalCrim 
1502 clarifying that burning one’s own property does not 
qualify as arson of an inhabited structure or property under the 
statute. 
 The language of the current version of CalCrim 1502 
states that burning one’s own property is not arson (absent 
specified circumstances).  This instruction is taken directly 
from the statute.  Section 451 reads, in part, “For purposes of 
this paragraph, arson of property does not include one burning 
or causing to be burned his or her own personal property 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This suggestion refers to language in the 
“current” version of CALCRIM No. 1502.  To 
clarify, the referenced language is in brackets 
and thus optional.  It has never been part of the 
basic instructional language.   
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Instruction Commentator Comment Response 
unless there is an intent to defraud or unless there is injury to 
another person or another person’s structure, forest land, or 
property.”)  (Pen. Code § 451(d).)   

In 2015, the California Supreme Court recognized that 
this was a correct statement of the law as to section 451, 
subdivision (b).  (People v. Goolsby, supra, 62 Cal.4th 360.)  
Importantly, the requirement that the prosecution prove that 
the property in question is not solely the defendant’s property 
was recognized by case law prior to the Legislature’s 
reenactment of section 451 in 1994.  (See e.g. People v. 
George (1941) 42 Cal.App.2d 568.)  It is a well-established 
principle of statutory construction that where the Legislature 
reenacts a statute without significant modification after it has 
been judicially constructed, the Legislature is presumed to 
approve of the prior judicial construction.  (See e.g. Marina 
Point, Ltd v. Wolfson (1982) 30 Cal.3d 721.)   

Consequently where, as here, the current jury 
instruction correctly quotes the statute, has long been 
recognized by the courts as accurate, and has been tacitly 
approved by the Legislature, it is ill-advised to remove such 
language from the jury instruction.  Therefore, we suggest that 
the proposed CalCrim 1502 be modified as indicated below 
(modifications in red). 
 

 
L.A.Public Defender’s Proposed Modifications to CalCrim 

1502 
 

 1502 Arson: Inhabited Structure or Inhabited Real 
Property (Pen. Code, § 451(b)) 

The defendant is charged [in Count ] with arson that burned an 
inhabited structure (or inhabited property) [in violation of 
Penal Code section 451(b)]. 
 

The committee disagrees with the suggestion 
to retain the bracketed paragraph beginning 
with “A person does not commit arson if . . .” 
because CALCRIM No. 1502 applies to arson 
charged pursuant to Penal Code section 451(b), 
not section 451(d), which is the source of that 
language.  The case cited in favor of retaining 
this language, People v. Goolsby (2015) 62 
Cal.4th 360, limits its holding to a very narrow 
issue and does not support the commentator’s 
suggestion.  Moreover, Goolsby expressly 
notes in dicta that “One can violate subdivision 
(b), but not subdivision (d), of section 451 by 
burning one’s own property or structure.”  Id. 
at 625.  Yet the commentator states that 
Goolsby recognized that the defense set forth 
in subdivision (d) applies to subdivision (b).  
That is simply not true.  The only reason the 
two subdivisions were even at issue in Goolsby 
was that the trial court had incorrectly 
instructed on subdivision (d) as a lesser 
included offense of subdivision (b).  The sole, 
narrow issue before the Supreme Court on 
appeal was whether Penal Code section 654 
barred retrial of what was in fact a lesser 
related offense. 
 
 
The committee disagrees with the suggestion 
to further modify the title of the instruction by 
adding the term “Real” to “Property” in the 
title, as it appears in the commentator’s draft. 
 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES451&originatingDoc=Id5ff418e7e3a11dba183e1cd9c0e7bc3&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Instruction Commentator Comment Response 
To prove that the defendant is guilty of this crime, the People 
must prove that: 
 
1. The defendant set fire to or burned [or (counseled[,]/ [or] 
helped[,]/ [or] caused) the burning of] (a structure/forest 
land/property); 
 
2. (He/She) acted willfully and maliciously; 
AND 
 
3. The fire burned an inhabited structure (or inhabited 
property). 
 
To set fire to or burn means to damage or destroy with fire 
either all or part of something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it 
willingly or on purpose. 
 
Someone acts maliciously when he or she intentionally does a 
wrongful act or when he or she acts with the unlawful intent to 
defraud, annoy, or injure someone else. 
A structure is any (building/bridge/tunnel/power 
plant/commercial or public tent.) 
A structure (or property) is inhabited if someone lives there 
and either is present or has left but intends to return.  
Inhabited property does not include the land on which an 
inhabited structure or inhabited property is located. 
[Forest land means brush-covered land, cut-over land, forest, 
grasslands, or woods.] 
 
[Property means personal property or land other than forest 
land.] 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The committee agrees with the suggestion to 
clarify the definition of inhabited structure or 
property, agrees with deleting the definition of 
forest land, but disagrees with deleting the 
entire definition of property because that term 
is referenced in the instruction and the 
definition is appropriate as now modified. It is 
in brackets, which indicate to the user that the 
language is optional and may not apply in 
every case.  



CALCRIM 2016, Summer Invitation to Comment 
 Revised CALCRIM Instructions 
The longer comments have been lightly edited. 
 

11 
 

Instruction Commentator Comment Response 
A person does not commit arson if the only thing burned is his 
or her own personal property, unless he or she acts with the 
intent to defraud, or the fire also injures someone else or 
someone’s else’s structure, forest land, or property. 
 

Conclusion 

For the reasons stated above, the current version of 
(and proposed revisions to) CalCrim 1502 omits necessary 
definitions and misstates elements of the offense.  For these 
reasons, we respectfully urge that the instruction be modified 
to reflect the suggested revisions listed above. 

1 The current version of CalCrim 1502 incorrectly claims that 
property within the meaning of section 451, subdivision (b), is “personal 
property or land other than forest land.”  It is true that section 450, 
subdivision (c), defines “property” in this manner.  However, the statute 
goes on to explain that “inhabited property” excludes the land on which the 
property stands, regardless of whether that land is “forest land.”  (Pen. Code 
§ 451(d)[sic].) 
 

See discussion above about why the committee 
does not agree to retain this language, which 
was originally optional and in brackets. 
 
 
 
 
 
 
 
 
 
The suggestion in this footnote may contain a 
typographical error.  It cites Penal Code 
section 451, subsection (d), but appears to refer 
to section 450(b).  As noted above, the 
committee agrees to revise the definition of 
“inhabited structure or property.” 

CALCRIM No. 
2360 

Hon. Gary Paer, 
Orange County 

I recommend adding the words “for sale” after the word 
“transporting” in the first paragraph of the instruction and 
after the word transported in prong #1: 
             

The defendant is charged [in Count ___] with [unlawfully] 
(giving away/transporting for sale) 28.5 grams or less of 
marijuana, a controlled substance [in violation of Health and 
Safety Code section 11360(b)]. 
 

1. The defendant [unlawfully] (gave away/transported 
for sale) a controlled substance; 

 
I recommend deleting the first sentence under RELATED 
ISSUES for the Transportation section.  It is contrary to the 
law in this area. Delete “Transportation does not require intent 

The committee agrees with this comment and 
has made the suggested revisions. 
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Instruction Commentator Comment Response 
to sell or distribute.”  The rest of that paragraph is OK. 
 
 

CALCRIM No. 
2361 

Hon. Gary Paer, 
Orange County 

I recommend adding the words “for sale” after the word 
transporting in the first paragraph of the instruction and 
after the word “transported” in prong #1. 
 
The defendant is charged [in Count _______] with 
[unlawfully] (giving away/transporting for sale) more 
than 28.5 grams of marijuana, a controlled substance [in 
violation of Health and Safety Code section 11360(a)].  

 
1. The defendant [unlawfully] (gave 

away/transported for sale) a controlled substance; 
 

The committee agrees with this comment and 
has made the suggested revisions. 

CALCRIM No. 
2362 

Hon. Gary Paer, 
Orange County 

I recommend adding the words “for sale” after the words 
transport in the first paragraph of the instruction and after 
the words transport in prong #1 and #2: 
             
The defendant is charged [in Count ___] with 
[unlawfully] (offering to give away/offering to transport 
for sale/attempting to transport for sale) 28.5 grams or 
less of marijuana, a controlled substance [in violation of 
Health and Safety Code section 11360(b)]. 

 
1. The defendant [unlawfully] (offered to give 
away/offered to transport for sale/attempted to transport 
for sale) marijuana, a controlled substance, in an amount 
weighing 28.5 grams or less; 
                        AND 
2. When the defendant made the (offer/attempt), (he/she) 

The committee agrees with this comment and 
has made the suggested revisions. 



CALCRIM 2016, Summer Invitation to Comment 
 Revised CALCRIM Instructions 
The longer comments have been lightly edited. 
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Instruction Commentator Comment Response 
intended to (give away/transport for sale) the controlled 
substance. 
 
 

CALCRIM No. 
2363 

Hon. Gary Paer, 
Orange County 

I recommend adding the words “for sale” after the words 
transport in the first paragraph of the instruction and after 
the words transport in prong #1 and #2. 
 
The defendant is charged [in Count ___] with 
[unlawfully] (offering to give away/offering to transport 
for sale/attempting to transport for sale) more than 28.5 
grams of marijuana, a controlled substance [in violation 
of Health and Safety Code section 11360(a)]. 
                                     
1. The defendant [unlawfully] (offered to give 
away/offered to transport for sale/attempted to transport 
for sale) marijuana, a controlled substance, in an amount 
weighing more than 28.5 grams; 
                        AND 
2. When the defendant made the (offer/attempt), (he/she) 
intended to (give away/transport for sale) the controlled 
substance. 
 

The committee agrees with this comment and 
has made the suggested revisions. 

 



Invitation to Comment, May-June 
2016 

CALCRIM Proposed Revisions 
 
 

Instruction 
Number Instruction Title 

121 Duty to Abide by Translation Provided in Court 

370, 1121, 
1122, 1125, 

1126 

 
Motive, Crimes Against Children Series 

375 Circumstantial Evidence:  Burden of Proof 

416 Evidence of Uncharged Conspiracy 

703, 731, 
732 

Special Circumstances Series 

946 Battery Against Custodial Officer 

1022, 1037, 
2720-2723, 

2735 

 
Instructions Defining Incarceration in “State Prison” 

1045 Sexual Penetration by Force, Fear, or Threats 

1111 Lewd or Lascivious Act:  By Force or Fear 

1193 Testimony of Child Sexual Abuse Accommodation Syndrome 

1502 Arson: Inhabited Structure 

1515 Arson 

2000, 3220 Insurance Fraud:  Fraudulent Claims, Amount of Loss 

2360-2363 Crimes Referencing Transporting Marijuana per Health and Safety Code section 
11360 
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Instruction 
Number Instruction Title 

2630 Evidence Tampering by Peace Officer or Other Person 

2651-2656, 
2670 

Interfering With Executive Officers Series 

2652 Resisting an Executive Officer in Performance of Duty 

2901, 1800, 
1802 

Vandalism and related Theft Instructions concerning aggregation of damages or 
harm 
 

2980 Contributing to Delinquency of Minor 

3223 Reckless Driving With Specified Injury 

 

15



Copyright Judicial Council of California 

Pretrial Instructions 
 

121. Duty to Abide by Translation Provided in Court  
__________________________________________________________________ 

<Alternative A—foreign language testimony> 
Some testimony may be given in __________ <insert name or description of 
language other than English>. An interpreter will provide a translation for you 
at the time that the testimony is given. You must rely on the translation 
provided by the interpreter, even if you understand the language spoken by 
the witness. Do not retranslate any testimony for other jurors. If you believe 
the court interpreter translated testimony incorrectly, let me know 
immediately by writing a note and giving it to the (clerk/bailiff). 
 
<Alternative B—foreign language recording> 
You (may/are about to) hear a recording [that is partially] in a foreign 
language.  You will receive a transcript with an English language translation 
of that recording.   
 
You must rely on the transcript, even if you understand the language in the 
recording.  Do not share your own translation withretranslate the recording 
for other jurors. If you believe the transcript is incorrect, let me know 
immediately by writing a note and giving it to the (clerk/bailiff). 
Please write a note to the clerk or bailiff if you believe the translation is 
wrong. [If the recording is partially in English, the English parts of the 
recording are the evidence.] 
_________________________________________________________________ 
New January 2006; Revised February 2014 
 

BENCH NOTES 
 
Instructional Duty 
The committee recommends giving Alternative A of this instruction whenever 
testimony will be received with the assistance of an interpreter, though no case has 
held that the court has a sua sponte duty to give the instruction. The instruction 
may be given at the beginning of the case, when the person requiring translation 
testifies, or both, at the court’s discretion. If the jury may hear a recording that is 
at least partially in a foreign language, the court may give Alternative B with the 
appropriate bracketed language, as needed. 

 
If the court chooses, the instruction may also be modified and given again at the 
end of the case, with all other instructions. It is misconduct for a juror to 
retranslate for other jurors testimony that has been translated by the court-
appointed interpreter. (People v. Cabrera (1991) 230 Cal.App.3d 300, 303 [281 
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Cal.Rptr. 238].) “If [the juror] believed the court interpreter was translating 
incorrectly, the proper action would have been to call the matter to the trial court’s 
attention, not take it upon herself to provide her fellow jurors with the ‘correct’ 
translation.” (Id. at p. 304.) 
 

AUTHORITY 
 
• Juror May Not RetranslatePeople v. Cabrera (1991) 230 Cal.App.3d 300, 

303–304 [281 Cal.Rptr. 238]. 
 
 
Secondary Sources 
 
5 3 Witkin, California Evidence (4th ed. 20005th ed. 2012) Presentation, § 4355 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.05[4][a][i] (Matthew Bender). 
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Evidence 
 

370. Motive 
__________________________________________________________________ 

The People are not required to prove that the defendant had a motive to 
commit (any of the crimes/the crime) charged. In reaching your verdict you 
may, however, consider whether the defendant had a motive. 
 
Having a motive may be a factor tending to show that the defendant is guilty. 
Not having a motive may be a factor tending to show the defendant is not 
guilty.
__________________________________________________________________ 
New January 2006 
 

BENCH NOTES 
 

Instructional Duty 
The court does not have a sua sponte duty to instruct on motive. (People v. Romo 
(1975) 14 Cal.3d 189, 196 [121 Cal.Rptr. 111, 534 P.2d 1015] [not error to refuse 
instruction on motive].) 
 
Do not give this instruction if motive is an element of the crime charged. (See, 
e.g., CALCRIM No. 1122, Annoying or Molesting a Child.)  (People v. Valenti 
(2016) 243 Cal.App.4th 1140, 1165 [197 Cal.Rptr.3d 317]. )  
 

AUTHORITY 
 
• Instructional RequirementsPeople v. Romo (1975) 14 Cal.3d 189, 195–196 

[121 Cal.Rptr. 111, 534 P.2d 1015]; People v. Young (1970) 9 Cal.App.3d 106, 
110 [87 Cal.Rptr. 767]. 

• Jury May Consider MotivePeople v. Brown (1900) 130 Cal. 591, 594 [62 P. 
1072]; People v. Gonzales (1948) 87 Cal.App.2d 867, 877–878 [198 P.2d 81].  

• Proof of Presence or Absence of Motive Not Required People v. Daly 
(1992) 8 Cal.App.4th 47, 59 [10 Cal.Rptr.2d 21]; People v. Scheer (1998) 68 
Cal.App.4th 1009, 1017–1018 [80 Cal.Rptr.2d 676]. 

• This Instruction UpheldPeople v. Ibarra (2007) 156 Cal.App.4th 1174, 
1192–1193 [67 Cal.Rptr.3d 871]. 

 
 
 
Secondary Sources 
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1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Elements, § 4.  
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Defenses, § 249.  
 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence, § 119. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.03[2][c] (Matthew Bender). 
 
 

RELATED ISSUES 
 

Entrapment Defense 
The court should not instruct on motive if the defendant admits his guilt for the 
substantive crime and presents an entrapment defense, because in that instance his 
or her commission of the crime would not be an issue and motive would be 
irrelevant. (See People v. Martinez (1984) 157 Cal.App.3d 660, 669 [203 Cal.Rptr. 
833]; People v. Lee (1990) 219 Cal.App.3d 829, 841 [268 Cal.Rptr. 595].)   
 
No Conflict With Other Instructions 
Motive, intent, and malice are separate and distinct mental states. Giving a motive 
instruction does not conflict with intent and malice instructions. (People v. 
Hillhouse (2002) 27 Cal.4th 469, 503–504 [117 Cal.Rptr.2d 45, 40 P.3d 754] 
[motive describes the reason a person chooses to commit a crime]; People v. 
Snead (1993) 20 Cal.App.4th 1088, 1098 [24 Cal.Rptr.2d 922].)  Similarly, a 
motive instruction that focuses on guilt does not conflict with a special 
circumstance instruction, which the jury is directed to find true or not true. (People 
v. Heishman (1988) 45 Cal.3d 147, 178 [246 Cal.Rptr. 673, 753 P.2d 629] 
[defendant argued motive to prevent victim from testifying was at core of special 
circumstance].) A torture murder instruction that requires an intent to cause cruel 
pain or suffering for the purpose of revenge, extortion, or any sadistic purpose also 
does not conflict with the motive instruction. The torture murder instruction does 
not elevate motive to the status of an element of the crime. It simply makes 
explicit the treatment of motive as an element of proof in torture murder cases. 
(People v. Lynn (1984) 159 Cal.App.3d 715, 727–728 [206 Cal.Rptr. 181].) 
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Sex Offenses 
 

1121. Annoying or Molesting a Child in a Dwelling (Pen. Code, § 
647.6(a)–(c)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with annoying or molesting a child in 
an inhabited dwelling [in violation of Penal Code section 647.6(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant entered an inhabited (dwelling house/part of a 
building/trailer coach) without consent; 

 
2. After entering the (house/building/trailer coach), the defendant 

engaged in conduct directed at a child; 
 

3. A normal person, without hesitation, would have been disturbed, 
irritated, offended, or injured by the defendant’s conduct; 

 
4. The defendant’s conduct was motivated by an unnatural or 

abnormal sexual interest in the child; 
 

AND 
 

5. The child was under the age of 18 years at the time of the conduct. 
 

[It is not necessary that the child actually be irritated or disturbed.] [It is 
[also] not necessary that the child actually be touched.] 
 
[It is not a defense that the child may have consented to the act.]
 
[A (house/part of a building/trailer coach) is inhabited if someone uses it as a 
dwelling, whether or not someone is inside at the time of the alleged conduct.] 
 
[A (house/part of a building/trailer coach) is inhabited if someone used it as a 
dwelling and left only because a natural or other disaster caused him or her 
to leave.] 
 
[A (house/part of a building/trailer coach) is not inhabited if the former 
residents have moved out and do not intend to return, even if some personal 
property remains inside.]  
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[A house includes any (structure/garage/office/__________ <insert other 
description>) that is attached to the house and functionally connected with it.] 
 
[A trailer coach is a vehicle without its own mode of power, designed to be 
pulled by a motor vehicle. It is made for human habitation or human 
occupancy and for carrying property.]  
 
[A trailer coach is [also] a park trailer that is intended for human habitation 
for recreational or seasonal use only and 
 

(1)  has a floor area of no more than 400 square feet; 
 
(2)  is not more than 14 feet wide; 
 
(3)  is built on a single chassis; 

 
AND 

 
(4) may be transported on public highways only with a permit.] 

 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
<Defense: Good Faith Belief Over 18> 
[The defendant is not guilty of this crime if (he/she) reasonably and actually 
believed that the child was at least 18 years of age. The People have the 
burden of proving beyond a reasonable doubt that the defendant did not 
reasonably and actually believe the child was at least 18 years of age. If the 
People have not met this burden, you must find the defendant not guilty of 
this crime.] 
__________________________________________________________________ 
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the defendant is charged in a single count with multiple alleged acts, the court 
has a sua sponte duty to instruct on unanimity. (People v. Jones (1990) 51 Cal.3d 
294, 321−322 [270 Cal.Rptr. 611, 792 P.2d 643]; People v. Epps (1981) 122 
Cal.App.3d 691, 703–704 [176 Cal.Rptr. 332].) However, child annoyance or 
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molestation may be committed by a single act or a repetitive course of conduct. 
There is no sua sponte duty to give a unanimity instruction when a defendant’s 
conduct clearly constituted a single course of conduct. (People v. Moore (1986) 
185 Cal.App.3d 1005, 1014–1016 [230 Cal.Rptr. 237].) The court must determine 
if a unanimity instruction is required and whether it is appropriate to give the 
standard unanimity instruction, CALCRIM No. 3500, Unanimity, or the modified 
unanimity instruction, CALCRIM No. 3501, Unanimity: When Generic Testimony 
of Offense Presented. Review the discussion in the bench notes to these two 
instructions and People v. Jones, supra, 51 Cal.3d at pp. 321–322. 
 
Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Valenti (2016) 243 Cal.App.4th 1140, 1165 
[197 Cal.Rptr.3d 317]; People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–1127 
[38 Cal.Rptr.2d 335].) 
 
If the defendant is charged with a prior conviction for a violation of Penal Code 
section 647.6 or any other specified sexual offense (see Pen. Code, § 647.6(c)), 
give CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or CALCRIM 
No. 3101, Prior Conviction: Bifurcated Trial, unless the defendant has stipulated 
to the truth of the prior conviction. (People v. Merkley (1996) 51 Cal.App.4th 472, 
476 [58 Cal.Rptr.2d 21]; see People v. Bouzas (1991) 53 Cal.3d 467, 477–480 
[279 Cal.Rptr. 847, 807 P.2d 1076].)  
 
Give the bracketed sentence that begins, “It is not a defense that,” on request if 
there is evidence that the minor consented to the act. (See People v. Kemp (1934) 
139 Cal.App. 48, 51 [34 P.2d 502].) 
 
If appropriate, give any of the bracketed definitions of “inhabited,” “house” or 
“trailer coach” on request.  
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
If the defendant was charged with simple annoying or molesting a child without 
any allegations about entering an inhabited house, building, or trailer coach, do not 
give this instruction. Give CALCRIM No. 1122, Annoying or Molesting a Child. 
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Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–
1127 [38 Cal.Rptr.2d 335].) 
 
Defenses—Instructional Duty 
If there is sufficient evidence that the defendant reasonably believed that the child 
was over 18 years of age, the court has a sua sponte duty to instruct on the 
defense. (See People v. Atchison (1978) 22 Cal.3d 181, 183 [148 Cal.Rptr. 881, 
583 P.2d 735]; People v. Paz (2000) 80 Cal.App.4th 293, 300 [95 Cal.Rptr.2d 
166].) 
 

AUTHORITY 
 
• ElementsPen. Code, § 647.6(a)–(c). 

• Inhabitation DefinedSee Pen. Code, § 459 [in context of burglary]. 

• Trailer Coach DefinedVeh. Code, § 635; Health & Saf. Code, § 18009.3. 

• Acts Motivated by Unnatural or Abnormal Sexual InterestPeople v. Maurer 
(1995) 32 Cal.App.4th 1121, 1126–1127 [38 Cal.Rptr.2d 335]; In re Gladys R. 
(1970) 1 Cal.3d 855, 867 [83 Cal.Rptr. 671, 464 P.2d 127]. 

• Annoy and Molest Defined; Objective StandardPeople v. Lopez (1998) 19 
Cal.4th 282, 289–290 [79 Cal.Rptr.2d 195]; People v. Kongs (1994) 30 
Cal.App.4th 1741, 1749–1750 [37 Cal.Rptr.2d 327]; People v. Pallares (1952) 
112 Cal.App.2d Supp. 895, 901–902 [246 P.2d 173]. 

• Lewd Act Not RequiredPeople v. Thompson (1988) 206 Cal.App.3d 459, 
465–466 [253 Cal.Rptr. 564]. 

• Minor’s Consent Not a DefenseSee People v. Cardenas (1994) 21 
Cal.App.4th 927, 937, fn. 7 [26 Cal.Rptr.2d 567] [dicta, in context of lewd act]. 

• Minor Need Not Actually Be AnnoyedPeople v. Lopez (1998) 19 Cal.4th 
282, 290 [79 Cal.Rptr.2d 195, 965 P.2d 713]. 

• Actual Touching Not RequiredPeople v. Memro (1995) 11 Cal.4th 786, 871 
[47 Cal.Rptr.2d 219, 905 P.2d 1305]; People v. Lopez (1998) 19 Cal.4th 282, 
289 [79 Cal.Rptr.2d 195]. 

• House Not Inhabited If Former Residents Not ReturningPeople v. Cardona 
(1983) 142 Cal.App.3d 481, 483 [191 Cal.Rptr. 109]. 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against Public 
Peace and Welfare, §§ 59, 60. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, §§  142.21[4], 142.23[2] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

COMMENTARY 
 
See the Commentary section of the Bench Notes for CALCRIM No. 1122, 
Annoying or Molesting a Child. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Annoying or Molesting of MinorPen. Code, §§ 664, 647.6(b). 
 
Annoying or molesting a child without entering an inhabited dwelling is a 
misdemeanor and lesser included offense. (Pen. Code, § 647.6(a).)   
 
Neither simple assault (People v. Greene (1973) 34 Cal.App.3d 622, 654–655 
[110 Cal.Rptr. 160]) or contributing to the delinquency of a minor (People v. 
Romero (1975) 48 Cal.App.3d 752, 757 [121 Cal.Rptr. 800] [construing former 
versions of Pen. Code, §§ 272 and 647.6]) is a necessarily included lesser offense 
of annoying or molesting a child. 
 

RELATED ISSUES 
 
After Entering 
The statute does not require that the defendant engage in the molesting conduct 
while still in the home. (People v. Mendoza (2004) 118 Cal.App.4th 571, 575–576 
[13 Cal.Rptr.3d 195].) It is sufficient if the defendant engaged in the conduct after 
entering the home and there is a “nexus between the residential entry and the 
molesting conduct.” (Id. at p. 576.)  
 
See the Related Issues section of the Bench Notes for CALCRIM No. 1122, 
Annoying or Molesting a Child. 
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Sex Offenses 
 

1122. Annoying or Molesting a Child (Pen. Code, § 647.6(a)–(c)) 
__________________________________________________________________ 

The defendant is charged [in Count __] with annoying or molesting a child [in 
violation of Penal Code section 647.6]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant engaged in conduct directed at a child; 
 
2. A normal person, without hesitation, would have been disturbed, 

irritated, offended, or injured by the defendant’s conduct; 
 

3. The defendant’s conduct was motivated by an unnatural or 
abnormal sexual interest in the child; 

 
AND 

 
4. The child was under the age of 18 years at the time of the conduct. 
 

[It is not necessary that the child actually be irritated or disturbed.] [It is 
[also] not necessary that the child actually be touched.] 
 
[It is not a defense that the child may have consented to the act.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
<Defense: Good Faith Belief Over 18> 
[The defendant is not guilty of this crime if (he/she) actually and reasonably 
believed that the child was at least 18 years of age. The People have the 
burden of proving beyond a reasonable doubt that the defendant did not 
actually and reasonably believe the child was at least 18 years of age. If the 
People have not met this burden, you must find the defendant not guilty of 
this crime.]
__________________________________________________________________
New January 2006 
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BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Valenti (2016) 243 Cal.App.4th 1140, 1165 
[197 Cal.Rptr.3d 317]; People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–1127 
[38 Cal.Rptr.2d 335].) 
 
If the defendant is charged in a single count with multiple alleged acts, the court 
has a sua sponte duty to instruct on unanimity. (People v. Jones (1990) 51 Cal.3d 
294, 321−322 [270 Cal.Rptr. 611, 792 P.2d 643]; People v. Epps (1981) 122 
Cal.App.3d 691, 703–704 [176 Cal.Rptr. 332].) However, child annoyance or 
molestation may be committed by either a single act or a repetitive course of 
conduct. There is no sua sponte duty to give a unanimity instruction when a 
defendant’s conduct clearly constituted a single course of conduct. (People v. 
Moore (1986) 185 Cal.App.3d 1005, 1014–1016 [230 Cal.Rptr. 237].) The court 
must determine if a unanimity instruction is required and whether it is appropriate 
to give the standard unanimity instruction, CALCRIM No. 3500, Unanimity, or 
the modified unanimity instruction, CALCRIM No. 3501, Unanimity: When 
Generic Testimony of Offense Presented. Review the discussion in the bench notes 
to these two instructions and People v. Jones, supra, 51 Cal.3d at pp. 321–322. 
 
If the defendant is charged with a prior conviction for a violation of Penal Code 
section 647.6 or any other specified sexual offense (see Pen. Code, § 647.6(c)), 
give CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or CALCRIM 
No. 3101, Prior Conviction: Bifurcated Trial, unless the defendant has stipulated 
to the truth of the prior conviction. (People v. Merkley (1996) 51 Cal.App.4th 472, 
476 [58 Cal.Rptr.2d 21]; see People v. Bouzas (1991) 53 Cal.3d 467, 477–480 
[279 Cal.Rptr. 847, 807 P.2d 1076].)  
 
Give the bracketed paragraph that begins with “It is not a defense that the child,” 
on request, if there is evidence that the minor consented to the act. (See People v. 
Kemp (1934) 139 Cal.App. 48, 51 [34 P.2d 502].) 
 
Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
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If the defendant was charged with annoying or molesting a child after entering an 
inhabited house, building, or trailer coach, do not give this instruction. Give 
CALCRIM No. 1121, Annoying or Molesting a Child in a Dwelling. 
 
Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–
1127 [38 Cal.Rptr.2d 335].) 
 
Defenses—Instructional Duty 
If there is sufficient evidence that the defendant reasonably believed that the child 
was over 18 years of age, the court has a sua sponte duty to instruct on the 
defense. (See People v. Atchison (1978) 22 Cal.3d 181, 183 [148 Cal.Rptr. 881, 
583 P.2d 735]; People v. Paz (2000) 80 Cal.App.4th 293, 300 [95 Cal.Rptr.2d 
166].) 
 

AUTHORITY 
 
• ElementsPen. Code, § 647.6(a)–(c). 

• Acts Motivated by Unnatural or Abnormal Sexual InterestPeople v. Maurer 
(1995) 32 Cal.App.4th 1121, 1126–1127 [38 Cal.Rptr.2d 335]; In re Gladys R. 
(1970) 1 Cal.3d 855, 867 [83 Cal.Rptr. 671, 464 P.2d 127]. 

• Annoy and Molest Defined; Objective StandardPeople v. Lopez (1998) 19 
Cal.4th 282, 289–290 [79 Cal.Rptr.2d 195, 965 P.2d 713]; People v. Kongs 
(1994) 30 Cal.App.4th 1741, 1749–1750 [37 Cal.Rptr.2d 327]; People v. 
Pallares (1952) 112 Cal.App.2d Supp. 895, 901–902 [246 P.2d 173]. 

• Lewd Act Not RequiredPeople v. Thompson (1988) 206 Cal.App.3d 459, 
465–466 [253 Cal.Rptr. 564]. 

• Minor’s Consent Not a DefenseSee People v. Cardenas (1994) 21 
Cal.App.4th 927, 937, fn. 7 [26 Cal.Rptr.2d 567] [dicta, in context of lewd act]. 

• Minor Need Not Actually Be AnnoyedPeople v. Lopez (1998) 19 Cal.4th 
282, 290 [79 Cal.Rptr.2d 195, 965 P.2d 713]. 

• Actual Touching Not RequiredPeople v. Memro (1995) 11 Cal.4th 786, 871 
[47 Cal.Rptr.2d 219, 905 P.2d 1305]; People v. Lopez (1998) 19 Cal.4th 282, 
289 [79 Cal.Rptr.2d 195, 965 P.2d 713]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against Public 
Peace and Welfare, §§ 59, 60.  
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, §§  142.21[4], 142.23[2] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

COMMENTARY 
 
“Annoy” and “molest” are synonymous and generally refer to conduct designed to 
disturb, irritate, offend, injure, or at least tend to injure, another person. (People v. 
Lopez (1998) 19 Cal.4th 282, 289 [79 Cal.Rptr.2d 195, 965 P.2d 713]; People v. 
Carskaddon (1957) 49 Cal.2d 423, 426 [318 P.2d 4].) “Annoy means to disturb or 
irritate, especially by continued or repeated acts . . . .  [¶] ‘[M]olest’ [means] . . . 
‘to interfere with or meddle with unwarrantably so as to injure or disturb.’ ” 
(People v. Pallares (1952) 112 Cal.App.2d Supp. 895, 901 [246 P.2d 173].) A 
photographer can “annoy” a minor by taking the minor’s photograph in a public 
place in an offensive and irritating manner. (See Ecker v. Raging Waters Group, 
Inc. (2001) 87 Cal.App.4th 1320, 1325 [105 Cal.Rptr.2d 320].) A lewd act is not 
required. (People v. Thompson (1988) 206 Cal.App.3d 459, 465–466 [253 
Cal.Rptr. 564].) 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Annoying or Molesting of MinorPen. Code, §§ 664, 647.6(a). 
 
Annoying or Molesting a minor is a misdemeanor unless the defendant is charged 
with one of the specified prior convictions. (Pen. Code, § 647.6(a).) If the 
defendant is charged with a felony based on a qualifying prior conviction, the 
misdemeanor is a lesser included offense. 
 
Neither simple assault (People v. Greene (1973) 34 Cal.App.3d 622, 654–655 
[110 Cal.Rptr. 160]) or contributing to the delinquency of a minor (People v. 
Romero (1975) 48 Cal.App.3d 752, 757 [121 Cal.Rptr. 800] [construing former 
versions of Pen. Code, §§ 272 and 647.6]) is a necessarily included lesser offense 
of annoying or molesting a child. 
 

RELATED ISSUES 
 
Minor Perpetrator 
A minor under age 14 may be convicted for violating Penal Code section 647.6 on 
clear proof of the minor’s knowledge of wrongfulness. (See Pen. Code, § 26; In re 
Gladys R. (1970) 1 Cal.3d 855, 862, 869 [83 Cal.Rptr. 671, 464 P.2d 127] [12-
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year-old may be declared ward of court for annoying or molesting another 
minor].) 
 

29



 

Copyright Judicial Council of California 

Sex Offenses 
 

1125. Arranging Meeting With Minor for Lewd Purpose (Pen. Code, § 
288.4(a)(1)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with arranging a meeting with a minor for a 
lewd purpose [while having a prior conviction] [in violation of Penal Code section 
288.4(a)(1)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant arranged a meeting with (a minor / [or] a person 
(he/she) believed to be a minor); 

 
2. When the defendant did so, (he/she) was motivated by an 

unnatural or abnormal sexual interest in children; 
 
[AND] 
 
3. At that meeting, the defendant intended to (expose (his/her) 

genitals or pubic or rectal area/ [or] have the minor expose 
(his/her) genitals or pubic or rectal area/ [or] engage in lewd or 
lascivious behavior). 

 
 

A minor is a person under the age of 18.  
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
[Lewd and lascivious behavior includes any touching of a person with the 
intent to sexually arouse the perpetrator or the other person.  Lewd or 
lascivious behavior includes touching any part of the person's body, either on 
the bare skin or through the clothes the person is wearing. [A lewd or 
lascivious act includes causing someone to touch his or her own body or 
someone else's body at the instigation of the perpetrator who has the required 
intent.]] 
 
_________________________________________________________________ 
New August 2009; Revised April 2010, February 2013  
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BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
The court has a sua sponte duty to instruct on the good faith belief that the victim 
was not a minor as a defense for certain sex crimes with minors, including 
statutory rape, when that defense is supported by evidence.  Until courts of review 
clarify whether this defense is available in prosecutions for violations of Pen. 
Code, § 288.4(a)(1), the court will have to exercise its own discretion.  Suitable 
language for such an instruction is found in CALCRIM No. 1070, Unlawful 
Sexual Intercourse:  Defendant 21 or Older. 
 
Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Valenti (2016) 243 Cal.App.4th 1140, 1165 
[197 Cal.Rptr. 317]; People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–1127 
[38 Cal.Rptr.2d 335].) 
 
Whether the defendant suffered a prior conviction for an offense listed in 
subsection (c) of section 290 is not an element of the offense and is subject to a 
severed jury trial.  (Pen. Code, § 288.4(a)(2).)  See CALCRIM No. 3100,  Prior 
Conviction:  Nonbifurcated Trial, or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial. 
 
 

AUTHORITY 
 
• Elements and Enumerated OffensesPen. Code, § 288.4. 

• Lewd DefinedSee In re Smith (1972) 7 Cal.3d 362, 365 [102 Cal.Rptr. 335, 
497 P.2d 807] [in context of indecent exposure]; see Pryor v. Municipal Court 
(1979) 25 Cal.3d 238, 256-257, fn. 13 [158 Cal.Rptr. 330, 599 P.2d 636].  

• Calculating Age Fam. Code, § 6500; In re Harris (1993) 5 Cal.4th 813, 849-
850 [21 Cal.Rptr.2d 373, 855 P.2d 391]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2008 supp.) Sex Offenses 
and Crimes Against Decency, § 54A. 
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.21 (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
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Sex Offenses 
 

1126. Going to Meeting With Minor for Lewd Purpose (Pen. Code, § 
288.4(b)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with going to a meeting with a minor for a 
lewd purpose [in violation of Penal Code section 288.4(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant arranged a meeting with (a minor/ [or] a person 
(he/she) believed to be a minor); 

 
2. When the defendant did so, (he/she) was motivated by an unnatural 

or abnormal sexual interest in children; 
 
 
3. At that meeting, the defendant intended to (expose (his/her) genitals 

or pubic or rectal area/ [or] have the minor expose (his/her) genitals 
or pubic or rectal area/ [or] engage in lewd or lascivious behavior); 

 
AND 
 
4. The defendant went to the arranged meeting place at or about the 

arranged time. 
 
<Give the bracketed language at the beginning of the following sentence  if 
instructing on other offenses mentioning children for which the definition given 
here does not apply.> 
[For the purposes of this instruction,] (A/a) child or minor is a person under 
the age of 18.  
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
[Lewd and lascivious behavior includes any touching of a person with the 
intent to sexually arouse the perpetrator or the other person.  Lewd or 
lascivious behavior includes touching any part of the person's body, either on 
the bare skin or through the clothes the person is wearing. [A lewd or 
lascivious act includes causing someone to touch his or her own body or 
someone else's body at the instigation of the perpetrator who has the required 
intent.]] 

33



 

Copyright 2001 Judicial Council of California 
2 

 

 
_________________________________________________________________ 
New August 2009; Revised April 2010, February 2013 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
Do not give CALCRIM No. 370, Motive, with this instruction because motive is 
an element of the crime. (People v. Valenti (2016) 243 Cal.App.4th 1140, 1165 
[197 Cal.Rptr. 317]; People v. Maurer (1995) 32 Cal.App.4th 1121, 1126–1127 
[38 Cal.Rptr.2d 335].) 
 
It is unclear how violations of Pen. Code, § 288.4(b), which involve actually going 
to an arranged meeting, correlate to violations of Pen. Code, § 288.4(a) (cf. 
CALCRIM No. 1125, Arranging Meeting With Minor for Lewd Purpose).  
Violations of section 288.4(a) may be lesser included offenses of violations of 
section 288.4(b).  In the alternative, a violation of section 288.4(b) could be 
characterized as sentence enhancement of a violation of section 288.4(a).  This 
matter must be left to the trial court’s discretion until courts of review provide 
guidance. 
 
The court has a sua sponte duty to instruct on the good faith belief that the victim 
was not a minor as a defense for certain sex crimes with minors, including 
statutory rape, when that defense is supported by evidence.  Until courts of review 
clarify whether this defense is available in prosecutions for violations of Pen. 
Code, § 288.4(b), the court will have to exercise its own discretion.  Suitable 
language for such an instruction is found in CALCRIM No. 1070, Unlawful 
Sexual Intercourse:  Defendant 21 or Older. 
 

AUTHORITY 
 
• Elements and Enumerated OffensesPen. Code, § 288.4. 

• Lewd DefinedSee In re Smith (1972) 7 Cal.3d 362, 365 [102 Cal.Rptr. 335, 
497 P.2d 807] [in context of indecent exposure]; see Pryor v. Municipal Court 
(1979) 25 Cal.3d 238, 256-257, fn. 13 [158 Cal.Rptr. 330, 599 P.2d 636].  

• Calculating Age Fam. Code, § 6500; In re Harris (1993) 5 Cal.4th 813, 849-
850 [21 Cal.Rptr.2d 373, 855 P.2d 391]. 
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• Meaning of Child and MinorPeople v. Yuksel (2012) 207 Cal.App.4th 850, 
854855 [143 Cal.Rptr.3d 823]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2008 supp.) Sex Offenses 
and Crimes Against Decency, § 54A. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.21 (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure §§ 12:16, 12:17 
(The Rutter Group).  
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Evidence 
 

375. Evidence of Uncharged Offense to Prove Identity, Intent, 
Common Plan, etc. 

__________________________________________________________________ 

<Introductory Sentence Alternative A—evidence of other offense admitted> 
[The People presented evidence that the defendant committed 
((another/other) offense[s]/the offense[s] of __________ <insert description of 
alleged offense[s]>) that (was/were) not charged in this case.]  
 
<Introductory Sentence Alternative B—evidence of other act admitted> 
[The People presented evidence (of other behavior by the defendant that was 
not charged in this case/that the defendant __________ <insert description of 
alleged conduct admitted under Evid. Code, § 1101(b)>).] 
 
You may consider this evidence only if the People have proved by a 
preponderance of the evidence that the defendant in fact committed the 
(uncharged offense[s]/act[s]). Proof by a preponderance of the evidence is a 
different burden of proof than proof beyond a reasonable doubt. A fact is 
proved by a preponderance of the evidence if you conclude that it is more 
likely than not that the fact is true. 
 
If the People have not met this burden, you must disregard this evidence 
entirely. 
 
If you decide that the defendant committed the (uncharged offense[s]/act[s]), 
you may, but are not required to, consider that evidence for the limited 
purpose of deciding whether:  
 
<Select specific grounds of relevance and delete all other options.> 
 

<A. Identity> 
[The defendant was the person who committed the offense[s] alleged in this 
case](./; or) 
 
<B. Intent>  
[The defendant acted with the intent to __________ <insert specific intent 
required to prove the offense[s] alleged> in this case](./; or) 
 
<C. Motive> 
[The defendant had a motive to commit the offense[s] alleged in this case](./; 
or) 
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<D. Knowledge> 
[The defendant knew __________ <insert knowledge required to prove the 
offense[s] alleged> when (he/she) allegedly acted in this case](./; or) 
 
<E. Accident> 
[The defendant’s alleged actions were not the result of mistake or 
accident](./; or) 
 
<F. Common Plan> 
[The defendant had a plan [or scheme] to commit the offense[s] alleged in 
this case](./; or) 
 
<G. Consent> 
[The defendant reasonably and in good faith believed that __________ 
<insert name or description of complaining witness> consented](./; or) 
 
<H. Other Purpose> 
[The defendant __________ <insert description of other permissible purpose; 
see Evid. Code, § 1101(b)>.] 

 
[In evaluating this evidence, consider the similarity or lack of similarity 
between the uncharged (offense[s]/ [and] act[s]) and the charged offense[s].] 
 
Do not consider this evidence for any other purpose [except for the limited 
purpose of __________ <insert other permitted purpose, e.g., determining the 
defendant’s credibility>]. 
 
[Do not conclude from this evidence that the defendant has a bad character 
or is disposed to commit crime.] 
 
If you conclude that the defendant committed the (uncharged offense[s]/ 
act[s]), that conclusion is only one factor to consider along with all the other 
evidence. It is not sufficient by itself to prove that the defendant is guilty of 
__________ <insert  charge[s]> [or that the ___________<insert 
allegation[s]> has been proved]. The People must still prove (the/each) 
(charge/ [and] allegation) beyond a reasonable doubt. 
__________________________________________________________________ 
New January 2006; Revised April 2008, February 2016 [insert date of council 
approval] 
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BENCH NOTES 
 
Instructional Duty 
The court must give this instruction on request when evidence of other offenses 
has been introduced. (Evid. Code, § 1101(b); People v. Carpenter (1997) 15 
Cal.4th 312, 382 [63 Cal.Rptr.2d 1, 935 P.2d 708]; People v. Collie (1981) 30 
Cal.3d 43, 63–64 [177 Cal.Rptr. 458, 634 P.2d 534].) The court is only required to 
give this instruction sua sponte in the “occasional extraordinary case in which 
unprotested evidence of past offenses is a dominant part of the evidence against 
the accused, and is both highly prejudicial and minimally relevant to any 
legitimate purpose.” (People v. Collie, supra, 30 Cal.3d at pp. 63–64.)  
 
Do not give this instruction in the penalty phase of a capital case. (See CALCRIM 
No. 764, Death Penalty: Evidence of Other Violent Crimes.) 
 
If evidence of uncharged conduct is admitted only under Evidence Code section 
1108 or 1109, do not give this instruction. (See CALCRIM No. 1191, Evidence of 
Uncharged Sex Offense; CALCRIM No. 852, Evidence of Uncharged Domestic 
Violence; and CALCRIM No. 853, Evidence of Uncharged Abuse of Elder or 
Dependent Person.) 
 
If the court admits evidence of uncharged conduct amounting to a criminal 
offense, give introductory sentence alternative A and select the words “uncharged 
offense[s]” where indicated. If the court admits evidence under Evidence Code 
section 1101(b) that does not constitute a criminal offense, give introductory 
sentence alternative B and select the word “act[s]” where indicated. (People v. 
Enos (1973) 34 Cal.App.3d 25, 42 [109 Cal.Rptr. 876] [evidence tending to show 
defendant was “casing” a home admitted to prove intent where burglary of another 
home charged and defendant asserted he was in the second home by accident].) 
The court is not required to identify the specific acts to which this instruction 
applies. (People v. Nicolas (2004) 34 Cal.4th 614, 668 [21 Cal.Rptr.3d 612, 101 
P.3d 509].) 
 
If the court has admitted evidence that the defendant was convicted of a felony or 
committed a misdemeanor for the purpose of impeachment in addition to evidence 
admitted under Evidence Code section 1101(b), then the court must specify for the 
jury what evidence it may consider under section 1101(b). (People v. Rollo (1977) 
20 Cal.3d 109, 123, fn. 6 [141 Cal.Rptr. 177, 569 P.2d 771], superseded in part on 
other grounds as recognized in People v. Olmedo (1985) 167 Cal.App.3d 1085, 
1096 [213 Cal.Rptr. 742].) In alternative A, insert a description of the uncharged 
offense allegedly shown by the 1101(b) evidence. If the court has not admitted any 
felony convictions or misdemeanor conduct for impeachment, then the court may 
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give the alternative “another offense” or “other offenses” without specifying the 
uncharged offenses. 
 
The court must instruct the jury on what issue the evidence has been admitted to 
prove and delete reference to all other potential theories of relevance. (People v. 
Swearington (1977) 71 Cal.App.3d 935, 949 [140 Cal.Rptr. 5]; People v. Simon 
(1986) 184 Cal.App.3d 125, 131 [228 Cal.Rptr. 855].) Select the appropriate 
grounds from options A through H and delete all grounds that do not apply. 
 
When giving option F, the court may give the bracketed “or scheme” at its 
discretion, if relevant. 
 
The court may give the bracketed sentence that begins with “In evaluating this 
evidence” at its discretion when instructing on evidence of uncharged offenses that 
has been admitted based on similarity to the current offense. (See People v. Ewoldt 
(1994) 7 Cal.4th 380, 402–404 [27 Cal.Rptr.2d 646, 867 P.2d 757]; People v. 
Balcom (1994) 7 Cal.4th 414, 424 [27 Cal.Rptr.2d 666, 867 P.2d 777].) For 
example, when the evidence of similar offenses is admitted to prove common plan, 
intent, or identity, this bracketed sentence would be appropriate. 
 
Give the bracketed sentence beginning with “Do not conclude from this evidence 
that” on request if the evidence is admitted only under Evidence Code section 
1101(b). Do not give this sentence if the court is also instructing under Evidence 
Code section 1108 or 1109.  
 
The paragraph that begins with “If you conclude that the defendant committed” 
has been included to prevent jury confusion regarding the standard of proof. (See 
People v. Reliford (2003) 29 Cal.4th 1007, 1012–1013 [130 Cal.Rptr.2d 254, 62 
P.3d 601] [instruction on section 1108 evidence sufficient where it advised jury 
that prior offense alone not sufficient to convict; prosecution still required to prove 
all elements beyond a reasonable doubt].) 
 

AUTHORITY 
 
• Evidence Admissible for Limited PurposesEvid. Code, § 1101(b); People v. 

Ewoldt (1994) 7 Cal.4th 380, 393–394 [27 Cal.Rptr.2d 646, 867 P.2d 757]; 
People v. Balcom (1994) 7 Cal.4th 414, 422 [27 Cal.Rptr.2d 666, 867 P.2d 
777]. 

• Degree of Similarity RequiredPeople v. Ewoldt (1994) 7 Cal.4th 380, 402–
404 [27 Cal.Rptr.2d 646, 867 P.2d 757]; People v. Balcom (1994) 7 Cal.4th 
414, 424 [27 Cal.Rptr.2d 666, 867 P.2d 777]. 
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• Analysis Under Evidence Code Section 352 RequiredPeople v. Ewoldt 
(1994) 7 Cal.4th 380, 404 [27 Cal.Rptr.2d 646, 867 P.2d 757]; People v. 
Balcom (1994) 7 Cal.4th 414, 426–427 [27 Cal.Rptr.2d 666, 867 P.2d 777]. 

• Instructional RequirementsPeople v. Collie (1981) 30 Cal.3d 43, 63–64 [177 
Cal.Rptr. 458, 634 P.2d 534]; People v. Morrisson (1979) 92 Cal.App.3d 787, 
790 [155 Cal.Rptr. 152]. 

• Other Crimes Proved by Preponderance of EvidencePeople v. Carpenter 
(1997) 15 Cal.4th 312, 382 [63 Cal.Rptr.2d 1, 935 P.2d 708]. 

• Potential Conflict With Circumstantial Evidence InstructionPeople v. James 
(2000) 81 Cal.App.4th 1343, 1358–1359 [96 Cal.Rptr.2d 823].Two Burdens of 
Proof Pose No Problem For Properly Instructed JuryPeople v. Virgil (2011) 
51 Cal.4th 1210, 1258-1259 [126 Cal.Rptr.3d 465, 253 P.3d 553]. 

 
 
Secondary Sources 
 
1 Witkin, California Evidence (4th ed. 2000) Circumstantial Evidence, §§ 74–95. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 83, 
Evidence, § 83.12[1][c] (Matthew Bender). 
 
 

RELATED ISSUES 
 

 
 
Circumstantial Evidence—Burden of Proof 
The California Supreme Court has upheld CALJIC Nos. 2.50, 2.50.1, and 2.50.2 
on the burden of proof for uncharged crimes and CALJIC No. 2.01 on sufficiency 
of circumstantial evidence. (People v. Virgil (2011) 51 Cal.4th 1210, 1258-1259 
[126 Cal.Rptr.3d 465, 253 P.3d 553].)  Virgil explained it was not error to permit 
consideration of evidence by two different evidentiary standards:  “If the jury finds 
the facts sufficiently proven [by a preponderance of the evidence] for 
consideration, it must still decide whether the facts are sufficient, taken with all 
the other evidence, to prove the defendant’s guilt beyond a reasonable doubt.”  Id. 
at 1259-1260.  Jury instructions on the People’s burden of proof and 
circumstantial evidence eliminate any danger that the jury might use the 
preponderance of evidence standard to decide elemental facts or issues because 
together those instructions make clear that ultimate facts must be proved beyond a 
reasonable doubt.  Ibid.  
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Evidence of other offenses is circumstantial evidence that the defendant 
committed the offense charged. (See People v. James (2000) 81 Cal.App.4th 1343, 
1358, fn. 9 [96 Cal.Rptr.2d 823].) Courts have recognized a potential conflict 
between the preponderance standard required to prove uncharged offenses and the 
reasonable doubt standard required to prove each underlying fact when the case is 
based primarily on circumstantial evidence. (See People v. Medina (1995) 11 
Cal.4th 694, 763–764 [47 Cal.Rptr.2d 165, 906 P.2d 2]; People v. James, supra, 
81 Cal.App.4th at p. 1358, fn. 9.) The court must give the general circumstantial 
evidence instruction (CALCRIM No. 223, Direct and Circumstantial Evidence: 
Defined) “only when the prosecution relies on circumstantial evidence to prove the 
defendant’s guilt from a pattern of incriminating circumstances, not when 
circumstantial evidence serves solely to corroborate direct evidence.” (People v. 
James, supra, 81 Cal.App.4th at p. 1359.) Thus, if evidence of other offenses is 
offered to corroborate direct evidence that the defendant committed the crime, no 
conflict exists. However, when the prosecution’s case rests substantially or 
entirely on circumstantial evidence, there will be a conflict between this 
instruction and CALCRIM No. 223. (People v. James, supra, 81 Cal.App.4th at p. 
1358, fn. 9; People v. Younger (2000) 84 Cal.App.4th 1360, 1382 [101 
Cal.Rptr.2d 624]; People v. Jeffries (2000) 83 Cal.App.4th 15, 23–24, fn. 7 [98 
Cal.Rptr.2d 903].) No case has determined how this conflict should be resolved. If 
this issue arises in a particular case, the court should consider the authorities cited 
and determine whether it is necessary to modify this instruction. (People v. 
Younger, supra, 84 Cal.App.4th at p. 1382; People v. Jeffries, supra, 83 
Cal.App.4th at p. 24, fn. 7.) 
 
Issue in Dispute 
The “defendant’s plea of not guilty does put the elements of the crime in issue for 
the purpose of deciding the admissibility of evidence of uncharged misconduct, 
unless the defendant has taken some action to narrow the prosecution’s burden of 
proof.” (People v. Ewoldt (1994) 7 Cal.4th 380, 400, fn. 4  [27 Cal.Rptr.2d 646, 
867 P.2d 757]; People v. Rowland (1992) 4 Cal.4th 238, 260 [14 Cal.Rptr.2d 377, 
841 P.2d 897].) The defense may seek to “narrow the prosecution’s burden of 
proof” by stipulating to an issue. (People v. Bruce (1989) 208 Cal.App.3d 1099, 
1103–1106 [256 Cal.Rptr. 647].) “[T]he prosecution in a criminal case cannot be 
compelled to accept a stipulation if the effect would be to deprive the state’s case 
of its persuasiveness and forcefulness.” (People v. Scheid (1997) 16 Cal.4th 1, 16–
17 [65 Cal.Rptr.2d 348, 939 P.2d 748].) However, an offer to stipulate may make 
the evidence less probative and more cumulative, weighing in favor of exclusion 
under Evidence Code section 352. (People v. Thornton (2000) 85 Cal.App.4th 44, 
49 [101 Cal.Rptr.2d 825] [observing that offer “not to argue” the issue is 
insufficient].) The court must also consider whether there could be a “reasonable 
dispute” about the issue. (See People v. Balcom (1994) 7 Cal.4th 414, 422–423 
[27 Cal.Rptr.2d 666, 867 P.2d 777] [evidence of other offense not admissible to 
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show intent to rape because if jury believed witness’s account, intent could not 
reasonably be disputed]; People v. Bruce, supra, 208 Cal.App.3d at pp. 1103–
1106 [same].) 
 
Subsequent Offenses Admissible 
Evidence of a subsequent as well as a prior offense is admissible. (People v. 
Balcom (1994) 7 Cal.4th 414, 422–423, 425 [27 Cal.Rptr.2d 666, 867 P.2d 777].) 
 
Offenses Not Connected to Defendant 
Evidence of other offenses committed in the same manner as the alleged offense is 
not admissible unless there is sufficient evidence that the defendant committed the 
uncharged offenses. (People v. Martinez (1992) 10 Cal.App.4th 1001, 1006–1007 
[12 Cal.Rptr.2d 838] [evidence of how auto-theft rings operate inadmissible]; 
People v. Hernandez (1997) 55 Cal.App.4th 225, 242 [63 Cal.Rptr.2d 769] 
[evidence from police database of similar sexual offenses committed by unknown 
assailant inadmissible].) 
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Aiding and Abetting, Inchoate, and Accessorial Crimes 
 

416. Evidence of Uncharged Conspiracy 
  

The People have presented evidence of a conspiracy. A member of a 
conspiracy is criminally responsible for the acts or statements of any other 
member of the conspiracy done to help accomplish the goal of the conspiracy. 
 
To prove that (the/a) defendant was a member of a conspiracy in this case, 
the People must prove that: 
 

1. The defendant intended to agree and did agree with [one or more 
of] (the other defendant[s]/ [or] __________ <insert name[s] or 
description[s] of coparticipant[s]>) to commit __________ <insert 
alleged crime[s]>; 

 
2. At the time of the agreement, the defendant and [one or more of] 

the other alleged member[s] of the conspiracy intended that one or 
more of them would commit __________ <insert alleged crime[s]>; 

 
3. (The/One of the) defendant[s][,] [or __________ <insert name[s] or 

description[s] of coparticipant[s]>][,] [or (both/all) of them] 
committed [at least one of] the following overt act[s] to accomplish 
__________ <insert alleged crime[s]>: __________<insert the alleged 
overt acts>; 

 
AND 
 
4. [At least one of these/This] overt act[s] was committed in California. 

 
To decide whether (the/a) defendant or another member of the conspiracy 
committed (this/these) overt act[s], consider all of the evidence presented 
about the act[s]. 
 
To decide whether (the/a) defendant and [one or more of] the other alleged 
member[s] of the conspiracy intended to commit __________<insert alleged 
crime[s]>, please refer to the separate instructions that I (will give/have 
given) you on (that/those) crime[s]. 
 
The People must prove that the members of the alleged conspiracy had an 
agreement and intent to commit ___________ <insert alleged crime[s]>. The 
People do not have to prove that any of the members of the alleged conspiracy 
actually met or came to a detailed or formal agreement to commit (that/one 
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or more of those) crime[s]. An agreement may be inferred from conduct if 
you conclude that members of the alleged conspiracy acted with a common 
purpose to commit the crime. 
 
An overt act is an act by one or more of the members of the conspiracy that is 
done to help accomplish the agreed upon crime. The overt act must happen 
after the defendant has agreed to commit the crime. The overt act must be 
more than the act of agreeing or planning to commit the crime, but it does not 
have to be a criminal act itself. 
 
[You must all agree that at least one overt act was committed in California by 
at least one alleged member of the conspiracy, but you do not have to all 
agree on which specific overt act or acts were committed or who committed 
the overt act or acts.] 
 
[You must decide as to each defendant whether he or she was a member of 
the alleged conspiracy.] 
 
[The People contend that the defendant[s] conspired to commit one of the 
following crimes: __________ <insert alleged crime[s]>. You may not find 
(the/a) defendant guilty under a conspiracy theory unless all of you agree that 
the People have proved that the defendant conspired to commit at least one of 
these crimes, and you all agree which crime (he/she) conspired to commit.] 
[You must also all agree on the degree of the crime.] 
 
[A member of a conspiracy does not have to personally know the identity or 
roles of all the other members.] 
 
[Someone who merely accompanies or associates with members of a 
conspiracy but who does not intend to commit the crime is not a member of 
the conspiracy.] 
 
[Evidence that a person did an act or made a statement that helped 
accomplish the goal of the conspiracy is not enough, by itself, to prove that 
the person was a member of the conspiracy.] 
 
New January 2006; Revised August 2006 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction when the prosecution has 
not charged the crime of conspiracy but has introduced evidence of a conspiracy to 
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prove liability for other offenses or to introduce hearsay statements of 
coconspirators. (See, e.g., People v. Pike (1962) 58 Cal.2d 70, 88 [22 Cal.Rptr. 
664, 372 P.2d 656]; People v. Ditson (1962) 57 Cal.2d 415, 447 [20 Cal.Rptr. 165, 
369 P.2d 714].) 
 
The court has a sua sponte duty to instruct on the elements of the offense alleged 
to be the target of the conspiracy. (People v. Cortez (1998) 18 Cal.4th 1223, 1238–
1239 [77 Cal.Rptr.2d 733, 960 P.2d 537]; People v. Fenenbock (1996) 46 
Cal.App.4th 1688, 1706 [54 Cal.Rptr.2d 608].) Give all appropriate instructions 
defining the elements of the offense or offenses alleged as targets of the 
conspiracy. 
 
The court has a sua sponte duty to give a unanimity instruction if “the evidence 
suggested two discrete crimes, i.e., two discrete conspiracies . . . .” (People v. 
Russo (2001) 25 Cal.4th 1124, 1135 [108 Cal.Rptr.2d 436, 25 P.3d 641]; see also 
People v. Diedrich (1982) 31 Cal.3d 263, 285–286 [182 Cal.Rptr. 354, 643 P.2d 
971].) See the Bench Notes to CALCRIM No. 415, Conspiracy, on when the court 
is required to give a unanimity instruction. 
 
In elements 1 and 3, insert the names or descriptions of alleged coconspirators if 
they are not defendants in the trial. (See People v. Liu (1996) 46 Cal.App.4th 
1119, 1131 [54 Cal.Rptr.2d 578].) See also the Commentary section to CALCRIM 
No. 415, Conspiracy. 
 
Give the bracketed sentence that begins with “You must make a separate 
decision,” if the prosecution alleges that more than one defendant was a member 
of the conspiracy. (See People v. Fulton (1984) 155 Cal.App.3d 91, 101 [201 
Cal.Rptr. 879]; People v. Crain (1951) 102 Cal.App.2d 566, 581–582 [228 P.2d 
307].) 
 
Give the bracketed sentence that begins with “A member of a conspiracy does not 
have to personally know,” on request if there is evidence that the defendant did not 
personally know all the alleged coconspirators. (See People v. Van Eyk (1961) 56 
Cal.2d 471, 479 [15 Cal.Rptr. 150, 364 P.2d 326].) 
 
Give the two final bracketed sentences on request. (See People v. Toledo-Corro 
(1959) 174 Cal.App.2d 812, 820 [345 P.2d 529].) 
 
Defenses—Instructional Duty 
If there is sufficient evidence that the defendant withdrew from the alleged 
conspiracy, the court has a sua sponte duty to give CALCRIM No. 420, 
Withdrawal from Conspiracy. 
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Related Instructions 
CALCRIM No. 417, Liability for Coconspirators’ Acts. 
CALCRIM No. 418, Coconspirator’s Statements. 
CALCRIM No. 419, Acts Committed or Statements Made Before Joining 
Conspiracy. 
 

AUTHORITY 
 
• Overt Act DefinedPen. Code, § 184; People v. Saugstad (1962) 203 

Cal.App.2d 536, 549–550 [21 Cal.Rptr. 740]; People v. Zamora (1976) 18 
Cal.3d 538, 549, fn. 8 [134 Cal.Rptr. 784, 557 P.2d 75]; see People v. Brown 
(1991) 226 Cal.App.3d 1361, 1368 [277 Cal.Rptr. 309]; People v. Tatman 
(1993) 20 Cal.App.4th 1, 10–11 [24 Cal.Rptr.2d 480]. 

• Association Alone Not a ConspiracyPeople v. Drolet (1973) 30 Cal.App.3d 
207, 218 [105 Cal.Rptr. 824]; People v. Toledo-Corro (1959) 174 Cal.App.2d 
812, 820 [345 P.2d 529]. 

• Elements of Underlying OffensePeople v. Fenenbock (1996) 46 Cal.App.4th 
1688, 1706 [54 Cal.Rptr.2d 608]; People v. Cortez (1998) 18 Cal.4th 1223, 
1238–1239 [77 Cal.Rptr.2d 733, 960 P.2d 537]. 

• Two Specific IntentsPeople v. Miller (1996) 46 Cal.App.4th 412, 423–426 
[53 Cal.Rptr.2d 773], disapproved on other grounds in People v. Cortez (1998) 
18 Cal.4th 1223, 1240 [77 Cal.Rptr.2d 733, 960 P.2d 537]. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Elements, §§ 68–97. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.03[2][d] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 141, 
Conspiracy, Solicitation, and Attempt, §§  141.01, 141.02 (Matthew Bender). 
 

 
RELATED ISSUES 

 
See the Related Issues section to CALCRIM No. 415, Conspiracy. 
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Homicide 
 

703. Special Circumstances: Intent Requirement for Accomplice 
After June 5, 1990—Felony Murder (Pen. Code, § 190.2(d)) 

__________________________________________________________________ 

If you decide that (the/a) defendant is guilty of first degree murder but was 
not the actual killer, then, when you consider the special circumstance[s] of 
__________ <insert felony murder special circumstance[s]>, you must also 
decide whether the defendant acted either with intent to kill or with reckless 
indifference to human life. 
 
In order to prove (this/these) special circumstance[s] for a defendant who is 
not the actual killer but who is guilty of first degree murder as (an aider and 
abettor/ [or] a member of a conspiracy), the People must prove either that the 
defendant intended to kill, or the People must prove all of the following: 
 

1. The defendant’s participation in the crime began before or during 
the killing; 

 
 
2. The defendant was a major participant in the crime; 
 
AND 
 
3.  When the defendant participated in the crime, (he/she) acted with 
reckless indifference to human life. 

 
 
[A person acts with reckless indifference to human life when he or she 
knowingly engages in criminal activity that he or she knows involves a grave 
risk of death.] 
 
[The People do not have to prove that the actual killer acted with intent to kill 
or with reckless indifference to human life in order for the special 
circumstance[s] of __________ <insert felony-murder special circumstance[s]> 
to be true.] 
 
[If you decide that the defendant is guilty of first degree murder, but you 
cannot agree whether the defendant was the actual killer, then, in order to 
find (this/these) special circumstance[s] true, you must find either that the 
defendant acted with intent to kill or you must find that the defendant acted 
with reckless indifference to human life and was a major participant in the 



Copyright Judicial Council of California 

crime.]  [When you decide whether the defendant was a major participant, 
consider all the evidence.  Among the factors you may consider are: 

1.  What role did the defendant play in planning the criminal enterprise 
that led to the death[s]? 

2. What role did the defendant play in supplying or using lethal weapons? 
3. What awareness did the defendant have of particular dangers posed by 

the nature of the crime, any weapons used, or past experience or 
conduct of the other participant[s]? 

4. Was the defendant present at the scene of the killing, in a position to 
facilitate or prevent the actual murder? 

5. Did the defendant’s own actions or inactions play a particular role in 
the death? 

6. What did the defendant do after lethal force was used? 
       [7._____________________________<insert any other relevant factors.>] 

No one of these factors is necessary, nor is any one of them necessarily 
enough, to determine whether the defendant was a major participant.]   
 
If the defendant was not the actual killer, then the People have the burden of 
proving beyond a reasonable doubt that (he/she) acted with either the intent 
to kill or with reckless indifference to human life and was a major participant 
in the crime for the special circumstance[s] of __________ <insert felony 
murder special circumstance[s]> to be true. If the People have not met this 
burden, you must find (this/these) special circumstance[s] (has/have) not been 
proved true [for that defendant]. 
__________________________________________________________________
New January 2006; Revised April 2008, February 2016[insert date of council 
approval] 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct the jury on the mental state required 
for accomplice liability when a special circumstance is charged and there is 
sufficient evidence to support the finding that the defendant was not the actual 
killer. (See People v. Jones (2003) 30 Cal.4th 1084, 1117 [135 Cal.Rptr.2d 370, 70 
P.3d 359].) If there is sufficient evidence to show that the defendant may have 
been an accomplice and not the actual killer, the court has a sua sponte duty to 
give the accomplice intent instruction, regardless of the prosecution’s theory of the 
case. (Ibid.) 
 
Do not give this instruction when giving CALCRIM No. 731, Special 
Circumstances:  Murder in Commission of Felony—Kidnapping With Intent to Kill 
After March 8, 2000 or CALCRIM No. 732, Special Circumstances:  Murder in 
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Commission of Felony—Arson With Intent to Kill.  (People v. Odom (2016) 244 
Cal.App.4th 237, 256-257 [197 Cal.Rptr.3d 774].)   
 
When multiple special circumstances are charged, one or more of which require 
intent to kill, the court may need to modify this instruction. 
 
Proposition 115 modified the intent requirement of the special circumstance law, 
codifying the decisions of People v. Anderson (1987) 43 Cal.3d 1104, 1147 [240 
Cal.Rptr. 585, 742 P.2d 1306], and Tison v. Arizona (1987) 481 U.S. 137, 157–
158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. The current law provides that the actual 
killer does not have to act with intent to kill unless the special circumstance 
specifically requires intent. (Pen. Code, § 190.2(b).) If the felony-murder special 
circumstance is charged, then the People must prove that a defendant who was not 
the actual killer was a major participant and acted with intent to kill or with 
reckless indifference to human life. (Pen. Code, § 190.2(d); People v. Banks 
(2015) 61 Cal.4th 788, 807-809 [189 Cal.Rptr.3d 208, 351 P.3d 330]; People v. 
Estrada (1995) 11 Cal.4th 568, 571 [46 Cal.Rptr.2d 586, 904 P.2d 1197].)  
 
Use this instruction for any case in which the jury could conclude that the 
defendant was an accomplice to a killing that occurred after June 5, 1990, when 
the felony-murder special circumstance is charged. 
 
Give the bracketed paragraph stating that the People do not have to prove intent to 
kill or reckless indifference on the part of the actual killer if there is a codefendant 
alleged to be the actual killer or if the jury could convict the defendant as either 
the actual killer or an accomplice. 
 
If the jury could convict the defendant either as a principal or as an accomplice, 
the jury must find intent to kill or reckless indifference if they cannot agree that 
the defendant was the actual killer. (People v. Jones (2003) 30 Cal.4th 1084, 1117 
[135 Cal.Rptr.2d 370, 70 P.3d 359].) In such cases, the court should give both the 
bracketed paragraph stating that the People do not have to prove intent to kill or 
reckless indifference on the part of the actual killer, and the bracketed paragraph 
that begins with “[I]f you decide that the defendant is guilty of first degree murder, 
but you cannot agree whether the defendant was the actual killer . . .  .”  
 
The court does not have a sua sponte duty to define “reckless indifference to 
human life.” (People v. Estrada (1995) 11 Cal.4th 568, 578 [46 Cal.Rptr.2d 586, 
904 P.2d 1197].) However, this “holding should not be understood to discourage 
trial courts from amplifying the statutory language for the jury.” (Id. at p. 579.) 
The court may give the bracketed definition of reckless indifference if requested.   
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In People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 Cal.Rptr.3d 208, 351 P.3d 
330], the court identified certain factors to guide the jury about whether the 
defendant was a major participant, but stopped short of holding that the court has a 
sua sponte duty to instruct on those factors.  The trial court should determine 
whether the Banks factors need be given. 
 
Do not give this instruction if accomplice liability is not at issue in the case. 
 

AUTHORITY 
 
• Accomplice Intent Requirement, Felony MurderPen. Code, § 190.2(d). 

• Reckless Indifference to Human LifePeople v. Estrada (1995) 11 Cal.4th 
568, 578 [46 Cal.Rptr.2d 586, 904 P.2d 1197]; Tison v. Arizona (1987) 481 
U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Constitutional Standard for Intent by AccompliceTison v. Arizona (1987) 
481 U.S. 137, 157–158 [107 S.Ct. 1676, 95 L.Ed.2d 127]. 

• Major Participant People v. Banks (2015) 61 Cal.4th 788, 803-808 [189 
Cal.Rptr.3d 208, 351 P.3d 330]. 

•  

Secondary Sources 
 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment, §§ 536, 
543. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 87, Death 
Penalty, § 87.14[b][2] (Matthew Bender). 
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Homicide 
 

731. Special Circumstances: Murder in Commission of Felony—
Kidnapping With Intent to Kill After March 8, 2000 (Pen. Code, § 

190.2(a)(17)  
________________________________________________________________ 

The defendant is charged with the special circumstance of intentional murder 
while engaged in the commission of kidnapping [in violation of Penal Code 
section 190.2(a)(17)]. 
 
To prove that this special circumstance is true, the People must prove that: 

 
1. The defendant (committed [or attempted to commit][,]/ [or] aided 

and abetted[,]/ [or] was a member of a conspiracy to commit) 
kidnapping; 

 
2. The defendant (intended to commit[,]/ [or] intended to aid and abet 

the perpetrator in committing[,]/ [or] intended that one or more of 
the members of the conspiracy commit) kidnapping; 

 
<Give element 3 if defendant did not personally commit or attempt 

kidnapping.> 
[3. If the defendant did not personally commit [or attempt to commit] 

kidnapping, then another perpetrator, (whom the defendant was 
aiding and abetting/ [or] with whom the defendant conspired), 
personally committed [or attempted to commit] kidnapping;] 

 
(3/4). (The defendant/__________ <insert name or description of person 

causing death if not defendant>) did an act that was a substantial 
factor in causing the death of another person; 

 
AND 
 
(4/5). The defendant intended that the other person be killed. 

 
To decide whether (the defendant/ [and] the perpetrator) committed [or 
attempted to commit] kidnapping, please refer to the separate instructions 
that I (will give/have given) you on that crime. [To decide whether the 
defendant aided and abetted the crime, please refer to the separate 
instructions that I (will give/have given) you on aiding and abetting.] [To 
decide whether the defendant was a member of a conspiracy to commit the 
crime, please refer to the separate instructions that I (will give/have given) 
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you on conspiracy.] You must apply those instructions when you decide 
whether the People have proved this special circumstance. 
 
<Make certain that all appropriate instructions on underlying kidnapping, 
aiding and abetting, and conspiracy are given.> 
 
An act causes death if the death is the direct, natural, and probable 
consequence of the act and the death would not have happened without the 
act. A natural and probable consequence is one that a reasonable person 
would know is likely to happen if nothing unusual intervenes. In deciding 
whether a consequence is natural and probable, consider all the 
circumstances established by the evidence. 
 
There may be more than one cause of death. An act causes death only if it is a 
substantial factor in causing the death. A substantial factor is more than a 
trivial or remote factor. However, it does not need to be the only factor that 
causes the death. 
 
[If all the listed elements are proved, you may find this special circumstance 
true even if the defendant intended solely to commit murder and the 
commission of kidnapping was merely part of or incidental to the commission 
of that murder.] 
__________________________________________________________________ 
New January 2006; Revised August 2013 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct on the elements of the special 
circumstance. (See People v. Williams (1997) 16 Cal.4th 635, 689 [66 Cal.Rptr.2d 
573, 941 P.2d 752].) The court also has a sua sponte duty to instruct on the 
elements of the kidnapping alleged. (People v. Cain (1995) 10 Cal.4th 1, 36 [40 
Cal.Rptr.2d 481, 892 P.2d 1224].)  
 
Do not give CALCRIM No. 703, Special Circumstances:  Intent requirement for 
Accomplice After June 5, 1990, together with this instruction.  See People v. Odom 
(2016) 244 Cal.App.4th 237, 256-257 [197 Cal.Rptr.3d 774].   
 
Subparagraph (M) of Penal Code section 190.2(a)(17) eliminates the application 
of People v. Green (1980) 27 Cal.3d 1, 61 [164 Cal.Rptr. 1, 609 P.2d 468], to 
intentional murders during the commission of kidnapping or arson of an inhabited 
structure. The statute may only be applied to alleged homicides after the effective 
date, March 8, 2000. This instruction may be given alone or with CALCRIM No. 
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730, Special Circumstances: Murder in Commission of Felony, Pen. Code, § 
190.2(a)(17). 
 
For the standard felony-murder special circumstance, it is not necessary for the 
actual killer to intend to kill. (Pen. Code, § 190.2(b).) However, an accomplice 
who is not the actual killer must either act with intent to kill or be a major 
participant and act with reckless indifference to human life. (Pen. Code, § 
190.2(d).) Subparagraph (M) of Penal Code section 190.2(a)(17) does not specify 
whether the defendant must personally intend to kill or whether accomplice 
liability may be based on an actual killer who intended to kill even if the defendant 
did not. (See Pen. Code, § 190.2(a)(17)(M).) This instruction has been drafted to 
require that the defendant intend to kill, whether the defendant is an accomplice or 
the actual killer. If the evidence raises the potential for accomplice liability and the 
court concludes that the accomplice need not personally intend to kill, then the 
court must modify element 5 to state that the person who caused the death 
intended to kill. In such cases, the court also has a sua sponte duty give 
CALCRIM No. 703, Special Circumstances: Intent Requirement for Accomplice 
After June 5, 1990—Felony Murder, Pen. Code, § 190.2(a)(17). 
 
If the facts raise an issue whether the homicidal act caused the death, the court has 
a sua sponte duty to give CALCRIM No. 240, Causation. 
 
If the prosecution’s theory is that the defendant committed or attempted to commit 
kidnapping, then select “committed [or attempted to commit]” in element 1 and 
“intended to commit” in element 2. In addition, in the paragraph that begins with 
“To decide whether,” select “the defendant” in the first sentence. Give all 
appropriate instructions on kidnapping.  
 
If the prosecution’s theory is that the defendant aided and abetted or conspired to 
commit kidnapping, select one or both of these options in element 1 and the 
corresponding intent requirement in element 2. Give bracketed element 3. In 
addition, in the paragraph that begins with “To decide whether,” select “the 
perpetrator” in the first sentence. Give the second and/or third bracketed 
sentences. Give all appropriate instructions on kidnapping and on aiding and 
abetting and/or conspiracy with this instruction. 
 
When giving this instruction with CALCRIM No. 730, give the final bracketed 
paragraph. 
 
Related Instructions 
CALCRIM No. 1200, Kidnapping: For Child Molestation. 
CALCRIM No. 1201, Kidnapping: Child or Person Incapable of Consent. 
CALCRIM No. 1202, Kidnapping: For Ransom, Reward, or Extortion. 
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CALCRIM No. 1203, Kidnapping: For Robbery, Rape, or Other Sex Offenses. 
CALCRIM No. 1204, Kidnapping During Carjacking. 
CALCRIM No. 1215, Kidnapping. 
 

AUTHORITY 
 
• Special CircumstancePen. Code, § 190.2(a)(17)(B), (H) & (M). 
 
Secondary Sources 
 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment, §§ 532-
533. 

 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 87, Death 
Penalty, §§ 87.13[17], 87.14 (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, §§ 142.01[2][b], 142.14[3] (Matthew Bender). 
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Homicide 
 

732. Special Circumstances: Murder in Commission of Felony—Arson 
With Intent to Kill (Pen. Code, § 190.2(a)(17)) 

__________________________________________________________________ 

The defendant is charged with the special circumstance of intentional murder 
while engaged in the commission of arson that burned an inhabited structure 
[in violation of Penal Code section 190.2(a)(17)]. 
 
To prove that this special circumstance is true, the People must prove that: 

 
1. The defendant (committed [or attempted to commit][,]/ [or] aided 

and abetted[,]/ [or] was a member of a conspiracy to commit) arson 
that burned an inhabited structure; 

 
2. The defendant (intended to commit[,]/ [or] intended to aid and abet 

the perpetrator in committing[,]/ [or] intended that one or more of 
the members of the conspiracy commit) arson that burned an 
inhabited structure; 

 
<Give element 3 if defendant did not personally commit or attempt arson.> 
[3. If the defendant did not personally commit [or attempt to commit] 

arson, then another perpetrator, (whom the defendant was aiding 
and abetting/ [or] with whom the defendant conspired), personally  
committed [or attempted to commit] arson that burned an 
inhabited structure;] 

 
(3/4). The commission [or attempted commission] of the arson was a 

substantial factor in causing the death of another person; 
 
AND 
 
(4/5). The defendant intended that the other person be killed. 
 

To decide whether (the defendant/ [and] the perpetrator) committed [or 
attempted to commit] arson that burned an inhabited structure, please refer 
to the separate instructions that I (will give/have given) you on that crime. [To 
decide whether the defendant aided and abetted the crime, please refer to the 
separate instructions that I (will give/have given) you on aiding and abetting.] 
[To decide whether the defendant was a member of a conspiracy to commit 
the crime, please refer to the separate instructions that I (will give/have given) 
you on conspiracy.] You must apply those instructions when you decide 
whether the People have proved this special circumstance. 
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<Make certain that all appropriate instructions on underlying arson, aiding and 
abetting, and conspiracy are given.> 
 
An act causes death if the death is the direct, natural, and probable 
consequence of the act and the death would not have happened without the 
act. A natural and probable consequence is one that a reasonable person 
would know is likely to happen if nothing unusual intervenes. In deciding 
whether a consequence is natural and probable, consider all the 
circumstances established by the evidence. 
 
There may be more than one cause of death. An act causes death only if it is a 
substantial factor in causing the death. A substantial factor is more than a 
trivial or remote factor. However, it does not need to be the only factor that 
causes the death. 
 
[If all the listed elements are proved, you may find this special circumstance 
true even if the defendant intended solely to commit murder and the 
commission of arson was merely part of or incidental to the commission of 
that murder.] 
__________________________________________________________________ 
New January 2006; Revised August 2013 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct on the elements of the special 
circumstance. (See People v. Williams (1997) 16 Cal.4th 635, 689 [66 Cal.Rptr.2d 
573, 941 P.2d 752].) The court also has a sua sponte duty to instruct on the 
elements of the arson alleged. (People v. Cain (1995) 10 Cal.4th 1, 36 [40 
Cal.Rptr.2d 481, 892 P.2d 1224].)  
 
Do not give CALCRIM No. 703, Special Circumstances:  Intent requirement for 
Accomplice After June 5, 1990, together with this instruction.  See People v. Odom 
(2016) 244 Cal.App.4th 237, 256-257 [197 Cal.Rptr.3d 774].   
 
Subparagraph (M) of Penal Code section 190.2(a)(17) eliminates the application 
of People v. Green (1980) 27 Cal.3d 1, 61 [164 Cal.Rptr. 1, 609 P.2d 468], to 
intentional murders during the commission of kidnapping or arson of an inhabited 
structure. The statute may only be applied to alleged homicides after the effective 
date, March 8, 2000. This instruction may be given alone or with CALCRIM No. 
730, Special Circumstances: Murder in Commission of Felony, Pen. Code, § 
190.2(a)(17). 
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For the standard felony-murder special circumstance, it is not necessary for the 
actual killer to intend to kill. (Pen. Code, § 190.2(b).) However, an accomplice 
who is not the actual killer must either act with intent to kill or be a major 
participant and act with reckless indifference to human life. (Pen. Code, § 
190.2(d).) Subparagraph (M) of Penal Code section 190.2(a)(17) does not specify 
whether the defendant must personally intend to kill or whether accomplice 
liability may be based on an actual killer who intended to kill even if the defendant 
did not. (See Pen. Code, § 190.2(a)(17)(M).) This instruction has been drafted to 
require that the defendant intend to kill, whether the defendant is an accomplice or 
the actual killer. If the evidence raises the potential for accomplice liability and the 
court concludes that the accomplice need not personally intend to kill, then the 
court must modify element 5 to state that the person who caused the death 
intended to kill. In such cases, the court also has a sua sponte duty give 
CALCRIM No. 703, Special Circumstances: Intent Requirement for Accomplice 
After June 5, 1990—Felony Murder, Pen. Code, § 190.2(a)(17). 
 
If causation is at issue, the court has a sua sponte duty to instruct on proximate 
cause. (People v. Bernhardt (1963) 222 Cal.App.2d 567, 590–591 [35 Cal.Rptr. 
401]; People v. Cervantes (2001) 26 Cal.4th 860, 865–874 [111 Cal.Rptr.2d 148, 
29 P.3d 225].) Because causation is likely to be an issue in any case where this 
instruction is given, the committee has included the paragraph that begins with 
“An act causes death if.” If there is evidence of multiple potential causes, the court 
should also give the bracketed paragraph that begins with “There may be more 
than one cause of death.” (People v. Sanchez (2001) 26 Cal.4th 834, 845–849 [111 
Cal.Rptr.2d 129, 29 P.3d 209]; People v. Autry (1995) 37 Cal.App.4th 351, 363 
[43 Cal.Rptr.2d 135].) 
 
If the prosecution’s theory is that the defendant committed or attempted to commit 
arson, then select “committed [or attempted to commit]” in element 1 and 
“intended to commit” in element 2. In addition, in the paragraph that begins with 
“To decide whether,” select “the defendant” in the first sentence. Give all 
appropriate instructions on arson.  
 
If the prosecution’s theory is that the defendant aided and abetted or conspired to 
commit arson, select one or both of these options in element 1 and the 
corresponding intent requirement in element 2. Give bracketed element 3. In 
addition, in the paragraph that begins with “To decide whether,” select “the 
perpetrator” in the first sentence. Give the second and/or third bracketed 
sentences. Give all appropriate instructions on arson and on aiding and abetting 
and/or conspiracy with this instruction. 
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When giving this instruction with CALCRIM No. 730, give the final bracketed 
paragraph. 
 
Related Instructions 
CALCRIM No. 1502, Arson: Inhabited Structure. 
 

AUTHORITY 
 
• Special CircumstancePen. Code, § 190.2(a)(17)(B), (H) & (M). 
 
Secondary Sources 
 
3 Witkin & Epstein, California Criminal Law (4th ed. 2012) Punishment, §§ 532-
533. 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 87, Death 
Penalty, §§ 87.13[17], 87.14 (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.01[2][b] (Matthew Bender). 
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Assaultive Crimes and Battery 
 

946.  Battery Against Custodial Officer (Pen. Code, §§ 242, 243.1) 
             

The defendant is charged [in Count __] with battery against a custodial 
officer [in violation of Penal Code section 243.1]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. __________ <insert officer’s name, excluding title> was a custodial 
officer performing the duties of a custodial officer; 

 
2. The defendant willfully [and unlawfully] touched __________ 

<insert officer’s name, excluding title> in a harmful or offensive 
manner; 

 
[AND] 
 
3. When the defendant acted, (he/she) knew, or reasonably should 

have known, that __________ <insert officer’s name, excluding title> 
was a custodial officer who was performing (his/her) duties(;/.) 

 
<Give element 4 when instructing on self-defense or defense of another.> 
[AND 
 
4. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
The slightest touching can be enough to commit a battery if it is done in a 
rude or angry way. Making contact with another person, including through 
his or her clothing, is enough. The touching does not have to cause pain or 
injury of any kind. 
 
[The touching can be done indirectly by causing an object [or someone else] 
to touch the other person.] 
 
A custodial officer is someone who works for a law enforcement agency of a 
city or county, is responsible for maintaining custody of prisoners, and helps 
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operate a local detention facility. [A (county jail/city jail/__________ <insert 
description>) is a local detention facility.] [A custodial officer is not a peace 
officer.] 
 
             
New January 2006; Revised April 2011 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 4, the 
bracketed words “and unlawfully” in element 2, and any appropriate defense 
instructions. (See CALCRIM Nos. 3470–3477.) 
 
In addition, the court has a sua sponte duty to instruct on defendant’s reliance on 
self-defense as it relates to the use of excessive force. (People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) If excessive force is an issue, the 
court has a sua sponte duty to instruct the jury that the defendant is not guilty of 
the offense charged, or any lesser included offense in which lawful performance is 
an element, if the defendant used reasonable force in response to excessive force. 
(People v. Olguin (1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) If 
lawful performance is an issue, give the appropriate portions of CALCRIM No. 
2671, Lawful Performance: Custodial Officer. 
 
Give the bracketed paragraph on indirect touching if that is an issue. 
 
The jury must determine whether the alleged victim is a custodial officer. (See 
People v. Brown (1988) 46 Cal.3d 432, 444–445 [250 Cal.Rptr. 604, 758 P.2d 
1135] [discussing definition of “peace officer”].) The court may instruct the jury 
on the appropriate definition of “custodial officer” from the statute. (Ibid.) 
However, the court may not instruct the jury that the alleged victim was a 
custodial officer as a matter of. (Ibid.) 
 
If there is a dispute about whether the site of an alleged crime is a local detention 
facility, see Penal Code section 6031.4. 
 

AUTHORITY 
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• ElementsPen. Code, §§ 242, 243.1; see In re Rochelle B. (1996) 49 
Cal.App.4th 1212, 1221 [57 Cal.Rptr.2d 851] [section 243.1 applies only to 
batteries committed against custodial officers in adult penal institutions]; 
People v. Martinez (1970) 3 Cal.App.3d 886, 889 [83 Cal.Rptr. 914] [harmful 
or offensive touching]. 

• Custodial Officer DefinedPen. Code, § 831. 

• Local Detention Facility DefinedPen. Code, § 6031.4. 

• Willful DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Least TouchingPeople v. Myers (1998) 61 Cal.App.4th 328, 335 [71 
Cal.Rptr.2d 518] [citing People v. Rocha (1971) 3 Cal.3d 893, 899–900, fn. 12 
[92 Cal.Rptr. 172, 479 P.2d 372]]. 

• Statute ConstitutionalPeople v. Wilkinson (2004) 33 Cal.4th 821, 840–841 
[16 Cal.Rptr.3d 420, 94 P.3d 551].  

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, §§ 12–14, 67.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.12 (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• AssaultPen. Code, § 240. 

• Battery on Person Not ConfinedPen. Code, § 4131.5243.15. 
 
 

RELATED ISSUES 
 

See the Related Issues sections to CALCRIM No. 960, Simple Battery and 
CALCRIM No. 2671, Lawful Performance: Custodial Officer. 
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Sex Offenses 
 

1022. Oral Copulation While in Custody (Pen. Code, § 288a(a), (e)) 
  

The defendant is charged [in Count __] with oral copulation committed while 
(he/she) was confined in (state prison/a local detention facility) [in violation of 
Penal Code section 288a(e)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant participated in an act of oral copulation with 
someone else; 

 
AND 
 
2. At the time of the act, the defendant was confined in a (state 

prison/local detention facility). 
 
Oral copulation is any contact, no matter how slight, between the mouth of 
one person and the sexual organ or anus of another person. Penetration is not 
required. 
 
[__________ <insert name of facility> is a (state prison/local detention 
facility).] [A state prison is any prison or institution maintained by the 
Department of Corrections and Rehabilitation.] [A local detention facility 
includes any city, county, or regional jail or other facility used to confine 
adults [or both adults and minors].] 
   
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
A space is provided to identify a state prison or local detention facility if the 
parties agree that there is no issue of fact. Alternatively, if there is a factual dispute 
about whether the defendant was confined in a state prison or local detention 
facility, give the second or third bracketed sentences (or both, if necessary). (See 
Pen. Code, §§ 4504, 5003, 6031.4.) 
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Related Instructions 
CALCRIM No. 1016, Oral Copulation in Concert, may be given in conjunction 
with this instruction, if appropriate. 

 
AUTHORITY 

 
• ElementsPen. Code, § 288a(a), (e). 

• Local Detention Facility DefinedPen. Code, § 6031.4. 

• State Prison DefinedPen. Code, §§ 4504, 5003. 

• Oral Copulation DefinedPeople v. Grim (1992) 9 Cal.App.4th 1240, 1242–
1243 [11 Cal.Rptr.2d 884] . 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Sex Offenses and 
Crimes Against Decency, §§ 31–32.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][c], [4] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 

LESSER INCLUDED OFFENSES 
 
• Attempted Oral CopulationPen. Code, §§ 663, 288a. 

 
RELATED ISSUES 

 
See the Related Issues Section to CALCRIM No. 1015, Oral Copulation by Force, 
Fear, or Threats. 
 
 
 
1023–1029. Reserved for Future Use 
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Sex Offenses 
 

1037. Sodomy While in Custody (Pen. Code, § 286(e)) 
  

The defendant is charged [in Count __] with sodomy while he was confined in 
(state prison/a local detention facility) [in violation of Penal Code section 
286(e)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant participated in an act of sodomy with another 
person; 

 
AND 

 
2. At the time of the act, the defendant was confined in (state prison/a 

local detention facility). 
 
Sodomy is any penetration, no matter how slight, of the anus of one person by 
the penis of another person. [Ejaculation is not required.] 
 
[__________ <Insert name of facility> is a (state prison/local detention 
facility).] [A state prison is any prison or institution maintained by the 
Department of Corrections and Rehabilitation.] [A local detention facility 
includes any city, county, or regional jail or other facility used to confine 
adults [or both adults and minors].] 
   
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
A space is provided to identify a state prison or local detention facility if the 
parties agree that there is no issue of fact. Alternatively, if there is a factual dispute 
about whether the defendant was confined in a state prison or local detention 
facility, give the second or third bracketed sentences (or both, if necessary). (See 
Pen. Code, §§ 4504, 5003, 6031.4.) 
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Related Instructions 
CALCRIM No. 1031, Sodomy in Concert, may be given in conjunction with this 
instruction if appropriate. 
 

AUTHORITY 
 
• ElementsPen. Code, § 286(e); People v. West (1991) 226 Cal.App.3d 892, 

898 [277 Cal.Rptr. 237] [only applies to inmates]. 

• Local Detention Facility DefinedPen. Code, § 6031.4. 

• Sodomy DefinedPen. Code, § 286(a); see People v. Singh (1923) 62 
Cal.App. 450, 452 [217 P. 121] [ejaculation is not required]. 

• State Prison DefinedPen. Code, §§ 4504, 5003. 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Sex Offenses and 
Crimes Against Decency, § 26.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][b], [4] (Matthew Bender). 
 

 

Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  

 
LESSER INCLUDED OFFENSES 

 
• Attempted Sodomy While in CustodyPen. Code, §§ 664, 286(e). 

 
RELATED ISSUES 

 
See the Related Issues section under CALCRIM No. 1030, Sodomy by Force, 
Fear, or Threats. 
 
 
1038–1044. Reserved for Future Use 
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Crimes Against the Government 
 
2720. Assault by Prisoner Serving Life Sentence (Pen. Code, § 4500) 

__________________________________________________________________ 

The defendant is charged [in Count __] with assault with (force likely to 
produce great bodily injury/a deadly weapon) with malice aforethought, 
while serving a life sentence [in violation of Penal Code section 4500]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

<Alternative 1A—force with weapon> 
[1. The defendant did an act with a deadly weapon that by its nature 

would directly and probably result in the application of force to a 
person;]  

 
<Alternative 1B—force without weapon> 
[1. The defendant did an act that by its nature would directly and 

probably result in the application of force to a person, and the force 
used was likely to produce great bodily injury;]  

 
2. The defendant did that act willfully; 
 
3. When the defendant acted, (he/she) was aware of facts that would 

lead a reasonable person to realize that (his/her) act by its nature 
would directly and probably result in the application of force to 
someone; 

 
4. When the defendant acted, (he/she) had the present ability to apply 

force (likely to produce great bodily injury/with a deadly weapon) 
to a person; 

 
5. The defendant acted with malice aforethought; 

 
[AND] 

 
 <Alternative 6A—defendant sentenced to life term> 

[6. When (he/she) acted, the defendant had been sentenced to a 
maximum term of life in state prison [in California](;/.)] 
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<Alternative 6B—defendant sentenced to life and to determinate term> 
[6. When (he/she) acted, the defendant had been sentenced to both a 

specific term of years and a maximum term of life in state prison [in 
California](;/.)] 

 
<Give element 7 when self-defense or defense of another is an issue raised 
by the evidence.> 
[AND 
 
7. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
[The terms application of force and apply force mean to touch in a harmful or 
offensive manner. The slightest touching can be enough if it is done in a rude 
or angry way. Making contact with another person, including through his or 
her clothing, is enough. The touching does not have to cause pain or injury of 
any kind.] 
 
[The touching can be done indirectly by causing an object [or someone else] 
to touch the other person.] 

 
[The People are not required to prove that the defendant actually touched 
someone.] 
 
No one needs to actually have been injured by defendant’s act. But if someone 
was injured, you may consider that fact, along with all the other evidence, in 
deciding whether the defendant committed an assault[, and if so, what kind of 
assault it was]. 
 
[A deadly weapon is any object, instrument, or weapon that is inherently 
deadly or dangerous or one that is used in such a way that it is capable of 
causing and likely to cause death or great bodily injury.] 
 
[Great bodily injury means significant or substantial physical injury. It is an 
injury that is greater than minor or moderate harm.] 
 
[The term (great bodily injury/deadly weapon) is defined in another 
instruction.] 
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There are two kinds of malice aforethought, express malice and implied 
malice. Proof of either is sufficient to establish the state of mind required for 
this crime. 
 
The defendant acted with express malice if (he/she) unlawfully intended to kill 
the person assaulted. 
 
The defendant acted with implied malice if: 
 

1. (He/She) intentionally committed an act. 
 
2. The natural and probable consequences of the act were dangerous 

to human life.  
 

3. At the time (he/she) acted, (he/she) knew (his/her) act was 
dangerous to human life. 

 
 AND 
 

4. (He/She) deliberately acted with conscious disregard for human life. 
 
Malice aforethought does not require hatred or ill will toward the victim. It is 
a mental state that must be formed before the act is committed. It does not 
require deliberation or the passage of any particular period of time. 
 
[A person is sentenced to a term in a state prison if he or she is (sentenced to 
confinement in __________ <insert name of institution from Pen. Code, § 
5003>/committed to the Department of Corrections and 
Rehabilitation[Division of Juvenile Justice](the Youth 
Authority/Corrections)) by an order made according to law[, regardless of 
both the purpose of the (confinement/commitment) and the validity of the 
order directing the (confinement/commitment), until a judgment of a 
competent court setting aside the order becomes final]. [A person may be 
sentenced to a term in a state prison even if, at the time of the offense, he or she 
is confined in a local correctional institution pending trial or is temporarily 
outside the prison walls or boundaries for any permitted purpose, including 
but not limited to serving on a work detail.] [However, a prisoner who has 
been released on parole is not sentenced to a term in a state prison.]] 
__________________________________________________________________ 
New January 2006; Revised February 2013 
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BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 7 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
 
In element 1, give alternative 1A if it is alleged the assault was committed with a 
deadly weapon. Give alternative 1B if it is alleged that the assault was committed 
with force likely to produce great bodily injury.  
 
In element 6, give alternative 6A if the defendant was sentenced to only a life 
term. Give element 6B if the defendant was sentenced to both a life term and a 
determinate term. (People v. Superior Court of Monterey (Bell) (2002) 99 
Cal.App.4th 1334, 1341 [121 Cal.Rptr.2d 836].) 
 
Give the bracketed definition of “application of force and apply force” on request.  
 
Give the relevant bracketed definitions unless the court has already given the 
definition in other instructions. In such cases, the court may give the bracketed 
sentence stating that the term is defined elsewhere. 
 
On request, give the bracketed definition of “sentenced to a term in state prison.” 
Within that definition, give the bracketed portion that begins with “regardless of 
the purpose,” or the bracketed second or third sentence, if requested and relevant 
based on the evidence. 
 
Do not give an attempt instruction in conjunction with this instruction. There is no 
crime of “attempted assault” in California. (In re James M. (1973) 9 Cal.3d 517, 
519, 521–522 [108 Cal.Rptr. 89, 510 P.2d 33].) 
 
Penal Code section 4500 provides that the punishment for this offense is death or 
life in prison without parole, unless “the person subjected to such assault does not 
die within a year and a day after” the assault. If this is an issue in the case, the 
court should consider whether the time of death should be submitted to the jury for 
a specific factual determination pursuant to Apprendi v. New Jersey (2000) 530 
U.S. 466, 490 [120 S.Ct. 2348, 147 L.Ed.2d 435]. 
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Defense—Instructional Duty 
As with murder, the malice required for this crime may be negated by evidence of 
heat of passion or imperfect self-defense. (People v. St. Martin (1970) 1 Cal.3d 
524, 530–531 [83 Cal.Rptr. 166, 463 P.2d 390]; People v. Chacon (1968) 69 
Cal.2d 765, 780–781 [73 Cal.Rptr. 10, 447, P.2d 106].) If the evidences raises an 
issue about one or both of these potential defenses, the court has a sua sponte duty 
to give the appropriate instructions, CALCRIM No. 570, Voluntary Manslaughter: 
Heat of Passion–Lesser Included Offense, or CALCRIM No. 571, Voluntary 
Manslaughter: Imperfect Self-Defense–Lesser Included Offense. The court must 
modify these instructions for the charge of assault by a life prisoner. 
 
Related Instructions 
CALCRIM No. 875, Assault With Deadly Weapon or Force Likely to Produce 
Great Bodily Injury. 
CALCRIM No. 520, Murder With Malice Aforethought. 
 

AUTHORITY 
 
• Elements of Assault by Life PrisonerPen. Code, § 4500. 

• Elements of Assault With Deadly Weapon or Force LikelyPen. Code, §§ 
240, 245(a)(1)–(3) & (b). 

• Willful DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Deadly Weapon DefinedPeople v. Aguilar (1997) 16 Cal.4th 1023, 1028–
1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204]. 

• Least TouchingPeople v. Myers (1998) 61 Cal.App.4th 328, 335 [71 
Cal.Rptr.2d 518] [citing People v. Rocha (1971) 3 Cal.3d 893, 899–900, fn. 12 
[92 Cal.Rptr. 172, 479 P.2d 372]]. 

• Malice Equivalent to Malice in MurderPeople v. St. Martin (1970) 1 Cal.3d 
524, 536–537 [83 Cal.Rptr. 166, 463 P.2d 390]; People v. Chacon (1968) 69 
Cal.2d 765, 780–781 [73 Cal.Rptr. 10, 447 P.2d 106].  

• Malice DefinedPen. Code, § 188; People v. Dellinger (1989) 49 Cal.3d 
1212, 1217–1222 [264 Cal.Rptr. 841, 783 P.2d 200]; People v. Nieto Benitez 
(1992) 4 Cal.4th 91, 103–105 [13 Cal.Rptr.2d 864, 840 P.2d 969]. 

• Ill Will Not Required for MalicePeople v. Sedeno (1974) 10 Cal.3d 703, 722 
[112 Cal.Rptr. 1, 518 P.2d 913], overruled on other grounds in People v. 
Flannel (1979) 25 Cal.3d 668, 684, fn. 12 [160 Cal.Rptr. 84, 603 P.2d 1]. 
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• Undergoing Sentence of LifePeople v. Superior Court of Monterey (Bell) 
(2002) 99 Cal.App.4th 1334, 1341 [121 Cal.Rptr.2d 836]. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, §§ 58–60. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.11[3] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Assault With Deadly Weapon or Force Likely to Produce Great Bodily 

Injury—Not a PrisonerPen. Code, § 245; see People v. St. Martin (1970) 1 
Cal.3d 524, 536 [83 Cal.Rptr. 166, 463 P.2d 390]; People v. Noah (1971) 5 
Cal.3d 469, 478–479 [96 Cal.Rptr. 441, 487 P.2d 1009]. 

• AssaultPen. Code, § 240; People v. Noah (1971) 5 Cal.3d 469, 478–479 [96 
Cal.Rptr. 441, 487 P.2d 1009]. 

 
Note: In People v. Noah (1971) 5 Cal.3d 469, 476–477 [96 Cal.Rptr. 441, 487 
P.2d 1009], the court held that assault by a prisoner not serving a life sentence, 
Penal Code section 4501, is not a lesser included offense of assault by a prisoner 
serving a life sentence, Penal Code section 4500. The court based its on 
conclusion on the fact that Penal Code section 4501 includes as an element of the 
offense that the prisoner was not serving a life sentence. However, Penal Code 
section 4501 was amended, effective January 1, 2005, to remove this element. The 
trial court should, therefore, consider whether Penal Code section 4501 is now a 
lesser included offense to Penal Code section 4500. 

 
RELATED ISSUES 

 
Status as Life Prisoner Determined on Day of Alleged Assault 
Whether the defendant is sentenced to a life term is determined by his or her status 
on the day of the assault. (People v. Superior Court of Monterey (Bell) (2002) 99 
Cal.App.4th 1334, 1341 [121 Cal.Rptr.2d 836]; Graham v. Superior Court (1979) 
98 Cal.App.3d 880, 890 [160 Cal.Rptr. 10].) It does not matter if the conviction is 
later overturned or the sentence is later reduced to something less than life. 
(People v. Superior Court of Monterey (Bell), supra, 99 Cal.App.4th at p. 1341; 
Graham v. Superior Court, supra, 98 Cal.App.3d at p. 890.) 
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Undergoing Sentence of Life 
This statute applies to “[e]very person undergoing a life sentence . . . .” (Pen. 
Code, § 4500.) In People v. Superior Court of Monterey (Bell) (2002) 99 
Cal.App.4th 1334, 1341 [121 Cal.Rptr.2d 836], the defendant had been sentenced 
both to life in prison and to a determinate term and, at the time of the assault, was 
still technically serving the determinate term. The court held that he was still 
subject to prosecution under this statute, stating “a prisoner who commits an 
assault is subject to prosecution under section 4500 for the crime of assault by a 
life prisoner if, on the day of the assault, the prisoner was serving a sentence 
which potentially subjected him to actual life imprisonment, and therefore the 
prisoner might believe he had ‘nothing left to lose’ by committing the assault.” 
(Ibid.) 
 
Error to Instruct on General Definition of Malice and General Intent 
“Malice,” as used in Penal Code section 4500, has the same meaning as in the 
context of murder. (People v. St. Martin (1970) 1 Cal.3d 524, 536–537 [83 
Cal.Rptr. 166, 463 P.2d 390]; People v. Chacon (1968) 69 Cal.2d 765, 780–781 
[73 Cal.Rptr. 10, 447 P.2d 106].) Thus, it is error to give the general definition of 
malice found in Penal Code section 7, subdivision 4. (People v. Jeter (2005) 125 
Cal.App.4th 1212, 1217 [23 Cal.Rptr.3d 402].) It is also error to instruct that Penal 
Code section 4500 is a general intent crime. (Ibid.) 
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Crimes Against the Government 
 

2721. Assault by Prisoner (Pen. Code, § 4501) 
__________________________________________________________________ 

The defendant is charged [in Count __] with assault with (force likely to 
produce great bodily injury/a deadly weapon) while serving a state prison 
sentence [in violation of Penal Code section 4501]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

<Alternative 1A—force with weapon> 
[1. The defendant did an act with a deadly weapon that by its nature 

would directly and probably result in the application of force to a 
person;]  

 
<Alternative 1B—force without weapon> 
[1. The defendant did an act that by its nature would directly and 

probably result in the application of force to a person, and the force 
used was likely to produce great bodily injury;]  

 
2. The defendant did that act willfully; 
 
3. When the defendant acted, (he/she) was aware of facts that would 

lead a reasonable person to realize that (his/her) act by its nature 
would directly and probably result in the application of force to 
someone; 

 
4. When the defendant acted, (he/she) had the present ability to apply 

force (likely to produce great bodily injury/with a deadly weapon) 
to a person; 

 
[AND] 

 
5. When (he/she) acted, the defendant was  confined in a [California] 

state prison(;/.) 
 
<Give element 6 when self-defense or defense of another is an issue raised 
by the evidence.> 
[AND 
 
6. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
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Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
[The terms application of force and apply force mean to touch in a harmful or 
offensive manner. The slightest touching can be enough if it is done in a rude 
or angry way. Making contact with another person, including through his or 
her clothing, is enough. The touching does not have to cause pain or injury of 
any kind.] 
 
[The touching can be done indirectly by causing an object [or someone else] 
to touch the other person.] 

 
[The People are not required to prove that the defendant actually touched 
someone.] 
 
No one needs to actually have been injured by defendant’s act. But if someone 
was injured, you may consider that fact, along with all the other evidence, in 
deciding whether the defendant committed an assault[, and if so, what kind of 
assault it was]. 
 
[A deadly weapon is any object, instrument, or weapon that is inherently 
deadly or dangerous or one that is used in such a way that it is capable of 
causing and likely to cause death or great bodily injury.] 
 
[Great bodily injury means significant or substantial physical injury. It is an 
injury that is greater than minor or moderate harm.] 
 
[The term (great bodily injury/deadly weapon) is defined in another 
instruction.] 
 
A person is confined in a state prison if he or she is (confined in __________ 
<insert name of institution from Pen. Code, § 5003>/committed to the 
Department of Corrections and Rehabilitation[, Division of Juvenile 
Justice](the Youth Authority/Corrections)) by an order made according to 
law[, regardless of both the purpose of the (confinement/commitment) and 
the validity of the order directing the (confinement/commitment), until a 
judgment of a competent court setting aside the order becomes final]. [A 
person may be confined in a state prison even if, at the time of the offense, he 
or she is confined in a local correctional institution pending trial or is 
temporarily outside the prison walls or boundaries for any permitted 
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purpose, including but not limited to serving on a work detail.] [However, a 
prisoner who has been released on parole is not confined in a state prison.] 
__________________________________________________________________ 
New January 2006 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 6 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
 
In element 1, give alternative 1A if it is alleged the assault was committed with a 
deadly weapon. Give alternative 1B if it is alleged that the assault was committed 
with force likely to produce great bodily injury. 
 
Give the bracketed definition of “application of force and apply force” on request.  
 
Give the relevant bracketed definitions unless the court has already given the 
definition in other instructions. In such cases, the court may give the bracketed 
sentence stating that the term is defined elsewhere. 
 
In the definition of “serving a sentence in a state prison,” give the bracketed 
portion that begins with “regardless of the purpose,” or the bracketed second or 
third sentence, if requested and relevant based on the evidence. 
 
Do not give an attempt instruction in conjunction with this instruction. There is no 
crime of “attempted assault” in California. (In re James M. (1973) 9 Cal.3d 517, 
519, 521–522 [108 Cal.Rptr. 89, 510 P.2d 33].) 
 
Related Instructions 
CALCRIM No. 875, Assault With Deadly Weapon or Force Likely to Produce 
Great Bodily Injury. 

 
AUTHORITY 

 
• Elements of Assault by Prisoner Pen. Code, § 4501. 

• Elements of Assault With Deadly Weapon or Force Likely to Produce Great 
Bodily InjuryPen. Code, §§ 240, 245(a)(1)–(3) & (b). 

75



Copyright Judicial Council of California 

 

• Willful DefinedPen. Code, § 7 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Deadly Weapon DefinedPeople v. Aguilar (1997) 16 Cal.4th 1023, 1028–
1029 [68 Cal.Rptr.2d 655, 945 P.2d 1204]. 

• Least TouchingPeople v. Myers (1998) 61 Cal.App.4th 328, 335 [71 
Cal.Rptr.2d 518] [citing People v. Rocha (1971) 3 Cal.3d 893, 899–900, fn. 12 
[92 Cal.Rptr. 172, 479 P.2d 372]]. 

• Confined in State Prison DefinedPen. Code, § 4504. 

• Underlying Conviction Need Not Be ValidWells v. California (9th Cir. 
1965) 352 F.2d 439, 442. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, § 61. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.11[3] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Assault With Deadly Weapon or Force Likely to Produce Great Bodily 

Injury—Not a PrisonerPen. Code, § 245; see People v. Noah (1971) 5 Cal.3d 
469, 478–479 [96 Cal.Rptr. 441, 487 P.2d 1009]. 

• AssaultPen. Code, § 240; People v. Noah (1971) 5 Cal.3d 469, 478–479 [96 
Cal.Rptr. 441, 487 P.2d 1009]. 

 
RELATED ISSUES 

 
Not Serving a Life Sentence  
Previously, this statute did not apply to an inmate “undergoing a life sentence.” 
(See People v. Noah (1971) 5 Cal.3d 469, 477 [96 Cal.Rptr. 441, 487 P.2d 1009].) 
The statute has been amended to remove this restriction, effective January 1, 2005. 
If the case predates this amendment, the court must add to the end of element 5, 
“for a term other than life.” 
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Crimes Against the Government  
 

2722. Battery by Gassing (Pen. Code, §§ 243.9, 4501.1) 
             

The defendant is charged [in Count __] with battery by gassing [in violation 
of __________ <insert appropriate code section[s]>]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant was (serving a sentence in a [California] state 
prison/confined in a local detention facility);  

 
2. While so confined, the defendant intentionally committed an act of 

gassing, that is, (he/she) (placed[,]/ [or] threw[,]/ [or] caused to be 
placed or thrown) (human excrement/human urine/human bodily 
fluids or substances/a mixture containing human bodily substances) 
on the body of (a peace officer/an employee of a (state prison/local 
detention facility));  

 
AND 

 
3. The (excrement/urine/bodily fluids or substances/mixture) actually 

made contact with the skin [or membranes] of (a peace officer/an 
employee of a (state prison/local detention facility)). 

 
[A person is serving a sentence in a state prison if he or she is (confined in 
__________ <insert name of institution from Pen. Code, § 5003>/committed to 
the Department of Corrections and Rehabilitation[, Division of Juvenile 
Justice](the Youth Authority/Corrections)) by an order made according to 
law[, regardless of both the purpose of the (confinement/commitment) and 
the validity of the order directing the (confinement/commitment), until a 
judgment of a competent court setting aside the order becomes final]. [A 
person may be serving a sentence in a state prison even if, at the time of the 
offense, he or she is confined in a local correctional institution pending trial 
or is temporarily outside the prison walls or boundaries for any permitted 
purpose, including but not limited to serving on a work detail.] [However, a 
prisoner who has been released on parole is not serving a sentence in a state 
prison.]] 
 
[A (county jail/city jail/__________ <insert description>) is a local detention 
facility.] 
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[A sworn member of __________ <insert name of agency that employs peace 
officer>, authorized by __________ <insert appropriate section from Pen. Code, 
§ 830 et seq.> to __________ <describe statutory authority>, is a peace officer.]
             
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
If the battery is charged under Penal Code section 4501.1, in element 1, use the 
phrase “serving a sentence in state prison” and the bracketed definition of this 
phrase. If the battery is charged under Penal Code section 243.9, in element 1, give 
the language referencing a “local detention facility” and the bracketed definition 
of local detention facility.   
 
When giving the definition of “serving a sentence in a state prison,” give the 
bracketed portion that begins “regardless of the purpose,” or the bracketed second 
or third sentence, if requested and relevant based on the evidence. 
 
The jury must determine whether the alleged victim was a peace officer. (People 
v. Flood (1998) 18 Cal.4th 470, 482 [76 Cal.Rptr.2d 180, 957 P.2d 869].) The 
court must instruct the jury in the appropriate definition of “peace officer” from 
the statute.  (Ibid.) It is error for the court to instruct that the witness is a peace 
officer as a matter of law. (Ibid. [instruction that “Officer Bridgeman and Officer 
Gurney are peace officers” was error].) 
 

AUTHORITY 
 
• ElementsPen. Code, §§ 242, 243.9, 4501.1. 

• Confined in State Prison DefinedPen. Code, § 4504. 

• Local Detention Facility DefinedPen. Code, § 6031.4. 
 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, §§ 12–14, 62. 
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.12 (Matthew Bender). 
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Crimes Against the Government 
 

2723. Battery by Prisoner on Nonprisoner (Pen. Code, § 4501.5) 
__________________________________________________________________ 

The defendant is charged [in Count __] with battery on someone who was not 
a prisoner [in violation of Penal Code section 4501.5]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant willfully touched __________ <insert name of person 
allegedly battered, excluding title of law enforcement agent> in a 
harmful or offensive manner; 

 
2. When (he/she) acted, the defendant was serving a sentence in a 

[California] state prison; 
 

[AND] 
 

3. __________ <insert name of person allegedly battered, excluding title 
of law enforcement agent> was not serving a sentence in state 
prison(;/.) 

 
<Give element 4 when self-defense or defense of another is an issue raised 
by the evidence.> 
[AND 
 
4. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
The slightest touching can be enough to commit a battery if it is done in a 
rude or angry way. Making contact with another person, including through 
his or her clothing, is enough. The touching does not have to cause pain or 
injury of any kind. 
 
[The touching can be done indirectly by causing an object [or someone else] 
to touch the other person.] 
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A person is serving a sentence in a state prison if he or she is (confined in 
__________ <insert name of institution from Pen. Code, § 5003>/committed to 
the Department of (the Youth AuthorityCorrections and Rehabilitation, 
Division of Juvenile Justice/Corrections and Rehabilitation)) by an order 
made according to law[, regardless of both the purpose of the 
(confinement/commitment) and the validity of the order directing the 
(confinement/commitment), until a judgment of a competent court setting 
aside the order becomes final]. [A person may be serving a sentence in a state 
prison even if, at the time of the offense, he or she is confined in a local 
correctional institution pending trial or is temporarily outside the prison 
walls or boundaries for any permitted purpose, including but not limited to 
serving on a work detail.] [However, a prisoner who has been released on 
parole is not serving a sentence in a state prison.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2671, Lawful Performance: Custodial Officer.> 
[A custodial officer is not lawfully performing his or her duties if he or she is 
using unreasonable or excessive force in his or her duties. Instruction 2671 
explains when force is unreasonable or excessive.] 
__________________________________________________________________ 
New January 2006 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 4 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
 
The court has a sua sponte duty to instruct on defendant’s reliance on self-defense 
as it relates to the use of excessive force. (See People v. Coleman (1978) 84 
Cal.App.3d 1016, 1022–1023 [149 Cal.Rptr. 134]; People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541]; People v. Olguin (1981) 119 
Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) If there is evidence of excessive force, 
give bracketed element 4, the last bracketed paragraph, and the appropriate 
portions of CALCRIM No. 2671, Lawful Performance: Custodial Officer. 
 
Give the bracketed paragraph on indirect touching if that is an issue. 
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In the definition of “serving a sentence in a state prison,” give the bracketed 
portion that begins with “regardless of the purpose,” or the bracketed second or 
third sentence, if requested and relevant based on the evidence. 
 
Related Instructions 
CALCRIM No. 960, Simple Battery. 
 

AUTHORITY 
 
• Elements of Battery by Prisoner on NonprisonerPen. Code, § 4501.5. 

• Elements of BatteryPen. Code, § 242; see People v. Martinez (1970) 3 
Cal.App.3d 886, 889 [83 Cal.Rptr. 914] [harmful or offensive touching]. 

• Willful DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Least TouchingPeople v. Myers (1998) 61 Cal.App.4th 328, 335 [71 
Cal.Rptr.2d 518] [citing People v. Rocha (1971) 3 Cal.3d 893, 899–900, fn. 12 
[92 Cal.Rptr. 172, 479 P.2d 372]]. 

• Confined in State Prison DefinedPen. Code, § 4504. 

• Underlying Conviction Need Not Be ValidWells v. California (9th Cir. 
1965) 352 F.2d 439, 442. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, §§ 12–15, 57. 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Defenses, § 67. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.12 (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Simple BatteryPen. Code, § 242. 

• AssaultPen. Code, § 240. 

• Battery by Gassing. People v. Flores (2009) 176 Cal.App.4th 924, 929 
[97 Cal.Rptr.3d 924]. 
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2724–2734. Reserved for Future Use 
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Crimes Against the Government 
 

2735. Holding a Hostage (Pen. Code, § 4503) 
__________________________________________________________________ 

The defendant is charged [in Count __] with holding a hostage [in violation of 
Penal Code section 4503]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant (held a person hostage/ [or] held a person against his 
or her will, by force or threat of force, in defiance of official orders) 
inside a (prison/facility under the jurisdiction of the Department of 
Corrections); 

 
AND 

 
2. When the defendant acted, (he/she) was serving a sentence in a 

[California] state prison. 
 
A person is serving a sentence in a state prison if he or she is (confined in 
__________ <insert name of institution from Pen. Code, § 5003>/committed to 
the Department of Corrections and Rehabilitation[, Division of Juvenile 
Justice](the Youth Authority/Corrections)) by an order made according to 
law[, regardless of both the purpose of the (confinement/commitment) and 
the validity of the order directing the (confinement/commitment), until a 
judgment of a competent court setting aside the order becomes final]. [A 
person may be serving a sentence in a state prison even if, at the time of the 
offense, he or she is confined in a local correctional institution pending trial 
or is temporarily outside the prison walls or boundaries for any permitted 
purpose, including but not limited to serving on a work detail.] [However, a 
prisoner who has been released on parole is not serving a sentence in a state 
prison.] 
__________________________________________________________________ 
New January 2006 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
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In the definition of “serving a sentence in a state prison,” give the bracketed 
portion that begins with “regardless of the purpose,” or the bracketed second or 
third sentence, if requested and relevant based on the evidence. 
 

AUTHORITY 
 
• ElementsPen. Code, § 4503. 

• Confined in State Prison DefinedPen. Code, § 4504. 

• Underlying Conviction Need Not Be ValidWells v. California (9th Cir. 
1965) 352 F.2d 439, 442. 

 
Secondary Sources 
 
1 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against the 
Person, § 255. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, §§ 91.30[5], 91.60[2][b] (Matthew Bender). 
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Sex Offenses 
 

1045.  Sexual Penetration by Force, Fear, or Threats (Pen. Code, § 
289(a)(1), (2), (g)) 

_____________________________________________________________________ 

The defendant is charged [in Count __] with sexual penetration by force [in 
violation of Penal Code section 289]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant committed an act of sexual penetration with another 
person; 

 
2. The penetration was accomplished by using (a/an) (foreign object[,]/ 

[or] substance[,]/ [or] instrument[,]/ [or] device[,]/ [or] unknown 
object); 

 
3. The other person did not consent to the act; 

 
AND 
 
4. The defendant accomplished the act: 

 
<Alternative 4Aforce or fear> 
[by force, violence, duress, menace, or fear of immediate and unlawful 
bodily injury to another person.]   

 
<Alternative 4Bfuture threats of bodily harm> 
[by threatening to retaliate against someone when there was a 
reasonable possibility that the defendant would carry out the threat. A 
threat to retaliate is a threat to kidnap, unlawfully restrain or confine, 
or inflict extreme pain, serious bodily injury, or death.] 

 
<Alternative 4Cthreat of official action> 
[by threatening to use the authority of a public office to incarcerate, 
arrest, or deport someone. A public official is a person employed by a 
government agency who has authority to incarcerate, arrest, or deport. 
The other person must have reasonably believed that the defendant 
was a public official even if (he/she) was not.] 
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Sexual penetration means (penetration, however slight, of the genital or anal 
opening of the other person/ [or] causing the other person to penetrate, 
however slightly, the defendant’s or someone else’s genital or anal opening/ 
[or] causing the other person to penetrate, however slightly, his or her own 
genital or anal opening) for the purpose of sexual abuse, arousal, or 
gratification. 
 
[A foreign object, substance, instrument, or device includes any part of the 
body except a sexual organ.] [An unknown object includes any foreign object, 
substance, instrument, or device, or any part of the body, including a penis, if 
it is not known what object penetrated the opening.] 
 
[Penetration for sexual abuse means penetration for the purpose of causing 
pain, injury, or discomfort.] 
 
[In order to consent,  a person must  act freely and voluntarily and know the 
nature of the act.] 
 
[Evidence that the defendant and the other person (dated/were married/had 
been married) is not enough by itself to constitute consent.] 
 
[Evidence that the other person (requested/suggested/communicated) that the 
defendant use a condom or other birth control device is not enough by itself 
to constitute consent.] 
 
[An act is accomplished by force if a person uses enough physical force to 
overcome the other person’s will.]  
 
[Duress means a direct or implied threat of force, violence, danger, hardship, 
or retribution that is enough to cause a reasonable person of ordinary 
sensitivity to do [or submit to] something that he or she would not otherwise 
do [or submit to]. When deciding whether the act was accomplished by 
duress, consider all the circumstances, including the age of the other person 
and (his/her) relationship to the defendant.]  
 
[Retribution is a form of payback or revenge.] 
 
[Menace means a threat, statement, or act showing an intent to injure 
someone.] 
 
[An act is accomplished by fear if the other person is actually and reasonably 
afraid [or (he/she) is actually but unreasonably afraid and the defendant 
knows of (his/her) fear and takes advantage of it].] 
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<Defense: Reasonable Belief in Consent> 
[The defendant is not guilty of forcible sexual penetration if (he/she) actually 
and reasonably believed that the other person consented to the act. The 
People have the burden of proving beyond a reasonable doubt that the 
defendant did not actually and reasonably believe that the other person 
consented. If the People have not met this burden, you must find the 
defendant not guilty.] 
__________________________________________________________________ 
New January 2006 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of 
sexual penetration. 
 
The court should select the appropriate alternative in element 4 to instruct how the 
sexual penetration was accomplished. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of reasonable belief in 
consent if there is “substantial evidence of equivocal conduct that would have led 
a defendant to reasonably and in good faith believe consent existed where it did 
not.” (See People v. Williams (1992) 4 Cal.4th 354, 362 [14 Cal.Rptr.2d 441, 841 
P.2d 961]; People v. Mayberry (1975) 15 Cal.3d 143, 153–158 [125 Cal.Rptr. 745, 
542 P.2d 1337].) 
 

AUTHORITY 
 
• ElementsPen. Code, § 289(a)(1), (2), (g). 

• Consent DefinedPen. Code, §§ 261.6, 261.7. 

• Duress DefinedPeople v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 Cal.Rptr.3d 
869, 94 P.3d 1071]; People v. Pitmon (1985) 170 Cal.App.3d 38, 50 [216 Cal.Rptr. 
221]. 

• Foreign Object, Substance, Instrument, or Device DefinedPen. Code, § 289(k)(2); 
People v. Wilcox (1986) 177 Cal.App.3d 715, 717 [223 Cal.Rtpr. 170] [a finger is a 
“foreign object”]. 

• Menace DefinedPen. Code, § 261(c) [in context of rape]. 
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• Sexual Penetration DefinedPen. Code, § 289(k); see People v. Quintana (2001) 89 
Cal.App.4th 1362, 1371 [108 Cal.Rptr.2d 235] [penetration of genital opening refers 
to penetration of labia majora, not the vagina]. 

• Threatening to Retaliate DefinedPen. Code, § 289(l). 

• Unknown Object DefinedPen. Code, § 289(k)(3). 

• Fear DefinedPeople v. Reyes (1984) 153 Cal.App.3d 803, 810 [200 Cal.Rptr. 651]; 
People v. Iniguez (1994) 7 Cal.4th 847 [30 Cal.Rptr.2d 258, 872 P.2d 1183] [in 
context of rape]. 

• Force DefinedPeople v. Griffin (2004) 33 Cal.4th 1015, 1023–1024 [16 Cal.Rptr.3d 
891, 94 P.3d 1089]. 

• IntentPeople v. Senior (1992) 3 Cal.App.4th 765, 776 [5 Cal.Rptr.2d 14] [specific 
intent is “purpose of sexual arousal, gratification, or abuse”]. 

• Mistake of Fact Regarding ConsentSee People v. Mayberry (1975) 15 
Cal.3d 143, 153–158 [125 Cal.Rptr. 745, 542 P.2d 1337] [in context of 
kidnapping and rape]. 

• Sexual Abuse DefinedPeople v. White (1986) 179 Cal.App.3d 193, 205–206 [224 
Cal.Rptr. 467]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Sex Offenses and 
Crimes Against Decency, §§ 47, 49. 
 
3 Witkin & Epstein, California Criminal Law (3d ed. 2000) Punishment, § 165.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[1][d], [2] (Matthew Bender). 
 

 

Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 (The 
Rutter Group).  

 
COMMENTARY 

 
Penal Code section 289 requires that the sexual penetration be “against the 
victim’s will.” (Pen. Code, § 289(a)(1), (2), (g).) “Against the will” has been 
defined as “without consent.” (See People v. Key (1984) 153 Cal.App.3d 888, 895 
[203 Cal.Rptr. 144] [in context of rape]; see also People v. Young (1987) 190 
Cal.App.3d 248, 257 [235 Cal.Rptr. 361].)   
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The instruction include an optional definition of the sufficiency of “fear” because 
that term has meaning in the context of forcible sex offenses that is technical and 
may not be readily apparent to jurors. (See People v. Reyes (1984) 153 Cal.App.3d 
803, 810 [200 Cal.Rptr. 651] [fear in context of sodomy and oral copulation]; 
People v. Iniguez (1994) 7 Cal.4th 847, 856–857 [30 Cal.Rptr.2d 258, 872 P.2d 
1183] [fear in context of rape].) 
 
The court is not required to instruct sua sponte on the definition of “duress” or 
“menace” and Penal Code section 289 does not define either term. (People v. 
Pitmon (1985) 170 Cal.App.3d 38, 52 [216 Cal.Rptr. 221] [duress]). Optional 
definitions are provided for the court to use at its discretion. The definition of 
“duress” is based on People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 
Cal.Rptr.3d 869, 94 P.3d 1071], and People v. Pitmon (1985) 170 Cal.App.3d 38, 
50 [216 Cal.Rptr. 221]. The definition of “menace” is based on the statutory 
definitions contained in Penal Code sections 261 and 262 [rape]. (See People v. 
Cochran (2002) 103 Cal.App.4th 8, 13–14 [126 Cal.Rptr.2d 416] [using rape 
definition in case involving forcible lewd acts].) In People v. Leal, supra, 33 
Cal.4th at pp. 1004–1010, the court held that the statutory definition of “duress” 
contained in Penal Code sections 261 and 262 does not apply to the use of that 
term in any other statute. The court did not discuss the statutory definition of 
“menace.” The court should consider the Leal opinion before giving the definition 
of “menace.” 
 
The term “force” as used in the forcible sex offense statutes does not have a 
specialized meaning and court is not required to define the term sua sponte. 
(People v. Griffin (2004) 33 Cal.4th 1015, 1023–1024 [16 Cal.Rptr.3d 891, 94 
P.3d 1089].) In People v. Griffin, supra, the Supreme Court further stated, 
 

Nor is there anything in the common usage definitions of the term 
“force,” or in the express statutory language of section 261 itself, 
that suggests force in a forcible rape prosecution actually means 
force “substantially different from or substantially greater than” the 
physical force normally inherent in an act of consensual sexual 
intercourse. [People v. Cicero (1984) 157 Cal.App.3d 465, 474 [204 
Cal.Rptr. 582].] To the contrary, it has long been recognized that “in 
order to establish force within the meaning of section 261, 
subdivision (2), the prosecution need only show the defendant used 
physical force of a degree sufficient to support a finding that the act 
of sexual intercourse was against the will of the [victim].” (People v. 
Young (1987) 190 Cal.App.3d 248, 257–258 [235 Cal.Rptr. 361] . . . 
.) 

(Ibid. at 1023–1024 [emphasis in original].) 
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The committee has provided a bracketed definition of “force,” consistent with 
People v. Griffin, supra, that the court may give on request. 
 

LESSER INCLUDED OFFENSES 
 
• AssaultPen. Code, § 240. 

• Assault With Intent to Commit Forcible Sexual PenetrationSee Pen. Code, § 
220; In re Jose M. (1994) 21 Cal.App.4th 1470, 1477 [27 Cal.Rptr.2d 55] [in 
context of rape]. 

• Attempted Forcible Sexual PenetrationPen. Code, §§ 664, 289(a)(1), (2), (g). 

• BatteryPen. Code, § 242. 

• Sexual BatteryPen. Code, §§ 243.4(a), (e)(1) under the expanded accusatory 
pleading test; People v. Ortega (2015) 240 Cal.App.4th 956, 967-970 [193 
Cal.Rptr.3d 142]. 

 
Nonforcible sex crimes requiring the perpetrator and victim to be within certain 
age limits are not lesser included offenses of forcible sex crimes. (People v. Scott 
(2000) 83 Cal.App.4th 784, 794 [100 Cal.Rptr.2d 70].) 
 

RELATED ISSUES 
 
Consent Obtained by Fraudulent Representation 
A person may also induce someone else to consent to engage in sexual penetration 
by a false or fraudulent representation made with an intent to create fear, and 
which does induce fear and would cause a reasonable person to act contrary to his 
or her free will. (Pen. Code, § 266c [wobbler offense].) While section 266c 
requires coercion and fear to obtain consent, it does not involve physical force or 
violence. (See People v. Cardenas (1994) 21 Cal.App.4th 927, 937–938 [26 
Cal.Rptr.2d 567] [rejecting defendant’s argument that certain acts were consensual 
and without physical force, and were only violations of section 266c].) 
 
Consent Withdrawn 
A forcible rape occurs when, during apparently consensual intercourse, the victim 
expresses an objection and attempts to stop the act and the defendant forcibly 
continues despite the objection. (In re John Z. (2003) 29 Cal.4th 756, 760 [128 
Cal.Rptr.2d 783, 60 P.3d 183].) If there is an issue whether consent to sexual 
penetration was withdrawn, see CALCRIM No. 1000, Rape or Spousal Rape by 
Force, Fear, or Threats, for language that may be adapted for use in this 
instruction. 
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Minor Victim 
When sexual penetration is committed against the will of a person who is incapable of 
consent, such as a baby, and is accomplished by physical force that results in physical 
injury to the victim, the statutory requirements “against the will” and “use of force” are 
fully satisfied. (People v. White (1986) 179 Cal.App.3d 193, 202 [224 Cal.Rptr. 467].) 
 
Multiple Penetrations 
A violation of section 289 is complete when “slight” penetration occurs. A new and 
separate violation is completed each time a new and separate penetration, however slight, 
occurs. (People v. Harrison (1989) 48 Cal.3d 321, 329, 334 [256 Cal.Rtpr. 401, 768 P.2d 
1078] [disapproving People v. Hammon (1987) 191 Cal.App.3d 1084, 1097 [236 
Cal.Rptr. 822]].) 
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Sex Offenses 
 

1111. Lewd or Lascivious Act: By Force or Fear (Pen. Code, § 
288(b)(1)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with a lewd or lascivious act by force 
or fear on a child under the age of 14 years [in violation of Penal Code section 
288(b)(1)]. 
 
To prove that the defendant is guilty of this crime, the People must prove that: 
 
 <Alternative 1A—defendant touched child> 

[1A. The defendant willfully touched any part of a child’s body either 
on the bare skin or through the clothing;] 

 
[OR] 
 
<Alternative 1B—child touched defendant> 
[1B. The defendant willfully caused a child to touch (his/her) 

own body, the defendant’s body, or the body of someone else, 
either on the bare skin or through the clothing;] 

 
2.  In committing the act, the defendant used force, violence, duress,     
menace, or fear of immediate and unlawful bodily injury to the  child 
or someone else; 
 
3.  The defendant committed the act with the intent of arousing, 
appealing to, or gratifying the lust, passions, or sexual desires of 
(himself/herself) or the child; 

 
AND 

 
4.  The child was under the age of 14 years at the time of the act. 

 
Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
[Actually arousing, appealing to, or gratifying the lust, passions, or sexual 
desires of the perpetrator or the child is not required.] 
 
The force used must be substantially different from or substantially greater 
than the force needed to accomplish the act itself. 
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[Duress means the use of a direct or implied threat of force, violence, danger, 
hardship, or retribution sufficient to cause  a reasonable person to do [or 
submit to] something that he or she would not otherwise do [or submit to]. 
When deciding whether the act was accomplished by duress, consider all the 
circumstances, including the age of the child and (his/her) relationship to the 
defendant.] 
 
 [Retribution is a form of payback or revenge.] 
 
[Menace means a threat, statement, or act showing an intent to injure 
someone.] 
 
[An act is accomplished by fear if the child is actually and reasonably afraid 
[or (he/she) is actually but unreasonably afraid and the defendant knows of 
(his/her) fear and takes advantage of it].] 
 
[It is not a defense that the child may have consented to the act.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.]
__________________________________________________________________ 
New January 2006; Revised April 2011, August 2014[insert date of council 
approval] 
 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the defendant is charged in a single count with multiple alleged acts, the court 
has a sua sponte duty to instruct on unanimity. (People v. Jones (1990) 51 Cal.3d 
294, 321−322 [270 Cal.Rptr. 611, 792 P.2d 643].) The court must determine 
whether it is appropriate to give the standard unanimity instruction, CALCRIM 
No. 3500, Unanimity, or the modified unanimity instruction, CALCRIM No. 3501, 
Unanimity: When Generic Testimony of Offense Presented. Review the discussion 
in the bench notes to these two instructions and People v. Jones, supra, 51 Cal.3d 
at pp. 321–322. 
 
Give the bracketed sentence that begins, “Actually arousing, appealing to,” on 
request. (People v. McCurdy (1923) 60 Cal.App. 499, 502 [213 P. 59].) 
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Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
Defenses—Instructional Duty 
Lack of consent by a minor is not an element of lewd act or lascivious act against 
a child under 14 in violation of Penal Code section 288, subdivision (b), whether 
accomplished by force, duress, or otherwise.  Likewise, consent by the child is not 
an affirmative defense to such a charge.  (People v. Soto (2011) 51 Cal.4th 229, 
232 [119 Cal.Rptr.3d 775, 245 P.3d 410].)   The bracketed paragraph that begins 
“It is not a defense that the child” may be given on request if there is evidence of 
consent. 
 
 

AUTHORITY 
 
• Elements.Pen. Code, § 288(b)(1). 

• Duress Defined.People v. Soto (2011) 51 Cal.4th 229, 232 [119 Cal.Rptr.3d 775, 
245 P.3d 410] ; People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 Cal.Rptr.3d 
869, 94 P.3d 1071]; People v. Pitmon (1985) 170 Cal.App.3d 38, 50 [216 Cal.Rptr. 
221]; People v. Cochran (2002) 103 Cal.App.4th 8, 13–14 [126 Cal.Rptr.2d 416]. 

• Menace Defined.Pen. Code, § 261(c) [in context of rape]. 

• Actual Arousal Not Required.People v. McCurdy (1923) 60 Cal.App. 499, 
502 [213 P. 59]. 

• Any Touching of Child With Intent to Arouse.People v. Martinez (1995) 11 
Cal.4th 434, 444, 452 [45 Cal.Rptr.2d 905, 903 P.2d 1037] [disapproving 
People v. Wallace (1992) 11 Cal.App.4th 568, 574–580 [14 Cal.Rptr.2d 67] 
and its progeny]; see People v. Diaz (1996) 41 Cal.App.4th 1424, 1427–1428 
[49 Cal.Rptr.2d 252] [list of examples]. 

• Child Touching Own Body Parts at Defendant’s Instigation.People v. 
Meacham (1984) 152 Cal.App.3d 142, 152–153 [199 Cal.Rptr. 586] 
[“constructive” touching; approving Austin instruction]; People v. Austin 
(1980) 111 Cal.App.3d 110, 114–115 [168 Cal.Rptr. 401]. 

• Fear Defined.People v. Cardenas (1994) 21 Cal.App.4th 927, 939–940 [26 
Cal.Rptr.2d 567]; People v. Iniguez (1994) 7 Cal.4th 847 [30 Cal.Rptr.2d 258, 872 
P.2d 1183] [in context of rape]. 

• Force Defined.People v. Cicero (1984) 157 Cal.App.3d 465, 474 [204 Cal.Rptr. 
582]; People v. Pitmon (1985) 170 Cal.App.3d 38, 52 [216 Cal.Rptr. 221]; see also 
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People v. Griffin (2004) 33 Cal.4th 1015, 1018–1019 [16 Cal.Rptr.3d 891, 94 P.3d 
1089] [discussing Cicero and Pitmon].   

• Lewd Defined.In re Smith (1972) 7 Cal.3d 362, 365 [102 Cal.Rptr. 335, 497 
P.2d 807] [in context of indecent exposure]; see Pryor v. Municipal Court 
(1979) 25 Cal.3d 238, 256–257, fn. 13 [158 Cal.Rptr. 330, 599 P.2d 636]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Sex Offenses and 
Crimes Against Decency, §§ 37–38. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.21[1][a][ii], [b]–[d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure §§ 12:16, 12:17 
(The Rutter Group).  
 
 

COMMENTARY 
 
The instruction includes definitions of “force” and “fear” because those terms 
have meanings in the context of the crime of lewd acts by force that are technical 
and may not be readily apparent to jurors. (People v. Pitmon (1985) 170 
Cal.App.3d 38, 52 [216 Cal.Rptr. 221] [force]; see People v. Cardenas (1994) 21 
Cal.App.4th 927, 939–940 [26 Cal.Rptr.2d 567] [fear]; People v. Iniguez (1994) 7 
Cal.4th 847, 856–857 [30 Cal.Rptr.2d 258, 872 P.2d 1183] [fear in context of 
rape].) The definition of “force” as used in Penal Code section 288(b)(1) is 
different from the meaning of “force” as used in other sex offense statutes. (People 
v. Cicero (1984) 157 Cal.App.3d 465, 474 [204 Cal.Rptr. 582].) In other sex 
offense statutes, such as Penal Code section 261 defining rape, “force” does not 
have a technical meaning and there is no requirement to define the term. (People v. 
Griffin (2004) 33 Cal.4th 1015, 1018–1019 [16 Cal.Rptr.3d 891 94 P.3d 1089].) In 
Penal Code section 288(b)(1), on the other hand, “force” means force 
“substantially different from or substantially greater than” the physical force 
normally inherent in the sexual act. (Id. at p. 1018 [quoting People v. Cicero 
(1984) 157 Cal.App.3d 465, 474 [204 Cal.Rptr. 582]] [emphasis in Griffin].) The 
court is required to instruct sua sponte in this special definition of “force.” 
(People v. Pitmon, supra, 170 Cal.App.3d at p. 52; see also People v. Griffin, 
supra, 33 Cal.4th at pp. 1026–1028.) 
 
The court is not required to instruct sua sponte on the definition of “duress” or 
“menace” and Penal Code section 288 does not define either term. (People v. 
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Pitmon (1985) 170 Cal.App.3d 38, 52 [216 Cal.Rptr. 221] [duress]). Optional 
definitions are provided for the court to use at its discretion. The definition of 
“duress” is based on People v. Leal (2004) 33 Cal.4th 999, 1004–1010 [16 
Cal.Rptr.3d 869, 94 P.3d 1071] and People v. Pitmon (1985) 170 Cal.App.3d 38, 
50 [216 Cal.Rptr. 221]. The definition of “menace” is based on the statutory 
definitions contained in Penal Code sections 261 and 262 [rape]. (See People v. 
Cochran (2002) 103 Cal.App.4th 8, 13–14 [126 Cal.Rptr.2d 416] [using rape 
definition in case involving forcible lewd acts].) In People v. Leal, supra, 33 
Cal.4th at p. 1007, the court held that the statutory definition of “duress” contained 
in Penal Code sections 261 and 262 does not apply to the use of that term in any 
other statute. The court did not discuss the statutory definition of “menace.” The 
court should consider the Leal opinion before giving the definition of “menace.”  
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Lewd Act by Force With Child Under 14.Pen. Code, §§ 664, 

288(b). 

• Lewd or Lascivious Act on Child Under 14.  Pen. Code, § 288(a). 
 

 
RELATED ISSUES 

 
Evidence of Duress 
In looking at the totality of the circumstances to determine if duress was used to 
commit forcible lewd acts on a child, “relevant factors include threats to harm the 
victim, physically controlling the victim when the victim attempts to resist, and 
warnings to the victim that revealing the molestation would result in jeopardizing 
the family. . . . The fact that the victim testifies the defendant did not use force or 
threats does not require a finding of no duress; the victim’s testimony must be 
considered in light of her age and her relationship to the defendant.” (People v. 
Cochran, supra, 103 Cal.App.4th at p. 14.) 
 
See the Related Issues section of the Bench Notes for CALCRIM No. 1110, Lewd 
or Lascivious Act: Child Under 14 Years. 
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Sex Offenses 
 
1193. Testimony on Child Sexual Abuse Accommodation Syndrome 

__________________________________________________________________ 

You have heard testimony from __________ <insert name of expert> 
regarding child sexual abuse accommodation syndrome. 
 
__________’s <insert name of expert> testimony about child sexual abuse 
accommodation syndrome is not evidence that the defendant committed any 
of the crimes charged against (him/her). 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged victim of abuse> conduct was not inconsistent with the 
conduct of someone who has been molested, and in evaluating the 
believability of (his/her) testimony. 
__________________________________________________________________ 
New January 2006[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
Several courts of review have concluded there is no The court has a sua sponte 
duty to give this instruction if when an expert testifies on child sexual abuse 
accommodation syndrome. (People v. Mateo (2016) 243 Cal.App.4th 1063, 1073-
1074 [197 Cal.Rptr.3d 248]; People v. Sanchez (1989) 208 Cal.App.3d 721, 736 
[256 Cal.Rptr. 446] and People v. Stark (1989) 213 Cal.App.3d 107, 116 [261 
Cal.Rptr. 479] [instruction required only on request].)  See also People v. 
Humphrey (1996) 13 Cal.4th 1073, 1088, fn. 5, 1090-1091, 1100 [56 Cal.Rptr.2d 
142, 92 P.2d 1], which concludes that a limiting instruction on battered woman 
syndrome is required only on request.  But see. (People v. Housley (1992) 6 
Cal.App.4th 947, 958–959 [9 Cal.Rtpr.2d 431], which did find a sua sponte duty 
to give this instruction.; but see People v. Sanchez (1989) 208 Cal.App.3d 721, 
736 [256 Cal.Rptr. 446] and People v. Stark (1989) 213 Cal.App.3d 107, 116 [261 
Cal.Rptr. 479] [instruction required only on request].)   
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness. 
 

AUTHORITY 
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• Eliminate Juror Misconceptions or Rebut Attack on Victim’s 
CredibilityPeople v. Bowker (1988) 203 Cal.App.3d 385, 393–394 [249 
Cal.Rptr. 886]. 

 
Secondary Sources 
 
1 Witkin, California Evidence (4th ed. 2000) Opinion Evidence, §§ 53–55. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][B] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.23[3][d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and  Procedure § 12:7 (The 
Rutter Group).  
 

COMMENTARY 
 

The jurors must understand that the research on child sexual abuse 
accommodation syndrome assumes a molestation occurred and seeks to describe 
and explain children’s common reactions to the experience. (People v. Bowker 
(1988) 203 Cal.App.3d 385, 394 [249 Cal.Rptr. 886].) However, it is unnecessary 
and potentially misleading to instruct that the expert testimony assumes that a 
molestation has in fact occurred. (See People v. Gilbert (1992) 5 Cal.App.4th 
1372, 1387 [7 Cal.Rptr.2d 660].) 
 
The prosecution must identify the myth or misconception the evidence is designed 
to rebut (People v. Bowker, supra, 203 Cal.App.3d at p. 394; People v. Sanchez 
(1989) 208 Cal.App.3d 721, 735 [256 Cal.Rptr. 446]; People v. Harlan (1990) 222 
Cal.App.3d 439, 449–450 [271 Cal.Rptr. 653]), or the victim’s credibility must 
have been placed in issue (People v. Patino (1994) 26 Cal.App.4th 1737, 1744–
1745 [32 Cal.Rptr.2d 345]). 
 

RELATED ISSUES 
 

Expert Testimony Regarding Parent’s Behavior 
An expert may also testify regarding reasons why a parent may delay reporting 
molestation of his or her child. (People v. McAlpin (1991) 53 Cal.3d 1289, 1300–
1301 [283 Cal.Rptr. 382, 812 P.2d 563].) 
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Arson 
 

1502. Arson: Inhabited Structure or Property (Pen. Code, § 451(b)) 
  

The defendant is charged [in Count __] with arson that burned an inhabited 
structure or inhabited property [in violation of Penal Code section 451(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure /forest land/[or] property); 

 
2. (He/She) acted willfully and maliciously; 

 
AND 
 
3. The fire burned an inhabited structure or inhabited property. 

 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent.)  
 
A structure or property is inhabited if someone lives there and either is 
present or has left but intends to return.  An inhabited structure or property 
does not include the land on which it is located. 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
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also injures someone else or someone else’s structure, forest land, or 
property.]
             
New January 2006; Revised February 2013[insert date of council approval] 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
 
Related Instructions 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(b). 

• Inhabited DefinedPen. Code, § 450; People v. Jones (1988) 199 Cal.App.3d 
543 [245 Cal.Rptr. 85]. 

• Structure, Forest Land,  and Maliciously DefinedPen. Code, § 450. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
Secondary Sources 

 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§ 238–242. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.47[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• ArsonPen. Code, § 451. 
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• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
 

RELATED ISSUES 
 

InhabitedApartment 
Defendant’s conviction for arson of an inhabited structure was proper where he set 
fire to his estranged wife’s apartment several days after she had vacated it. 
Although his wife’s apartment was not occupied, it was in a large apartment 
building where many people lived; it was, therefore, occupied for purposes of the 
arson statute. (People v. Green (1983) 146 Cal.App.3d 369, 378–379 [194 
Cal.Rptr. 128].) 
 
 
1503–1514. Reserved for Future Use 
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Arson 
1515. Arson (Pen. Code, § 451(bc-d)) 

  

The defendant is charged [in Count __] with arson [in violation of Penal Code 
section 451(bc/d)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/forest land/property); 

 
 AND 
 

 2. (He/She) acted willfully and maliciously. 
 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
[A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent).] 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
also injures someone else or someone else’s structure, forest land, or 
property.] 
  
New January 2006; Revised February 2013[insert date of council approval] 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
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Related Instructions 
If it is also alleged that the fire caused great bodily injury or burned an inhabited 
structure or property, see CALCRIM No. 1501, Arson: Great Bodily Injury and 
CALCRIM No. 1502, Arson: Inhabited Structure. 
 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(c-d). 

• Structure, Forest Land, and Maliciously DefinedPen. Code, § 450; see 
People v. Labaer (2001) 88 Cal.App.4th 289, 293–294 [105 Cal.Rptr.2d 629] 
[“structure” does not require finished or completed building]. 

• General Intent CrimePeople v. Atkins (2001) 25 Cal.4th 76, 83–84, 86 [104 
Cal.Rptr.2d 738, 18 P.3d 660] [evidence of voluntary intoxication not 
admissible to negate mental state]. 

• Property DefinedIn re L.T. (2002) 103 Cal.App.4th 262, 264–265 [126 
Cal.Rptr.2d 778]. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
Secondary Sources 

 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§ 238–242. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 

 
LESSER INCLUDED OFFENSES 

 
• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 
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RELATED ISSUES 

 
Fixtures 
Fire damage to fixtures within a building may satisfy the burning requirement if 
the fixtures are an integral part of the structure. (In re Jesse L. (1990) 221 
Cal.App.3d 161, 167–168 [270 Cal.Rptr. 389]; People v. Lee (1994) 24 
Cal.App.4th 1773, 1778 [30 Cal.Rptr.2d 224] [whether wall-to-wall carpeting is a 
fixture is question of fact for jury].) 
 
Property: Clothing 
Arson includes burning a victim’s clothing. (People v. Reese (1986) 182 
Cal.App.3d 737, 739–740 [227 Cal.Rptr. 526].) 
 
Property: Trash 
Burning trash that does not belong to the defendant is arson. There is no 
requirement for arson that the property belong to anyone. (In re L.T. (2002) 103 
Cal.App.4th 262, 264 [126 Cal.Rptr.2d 778].) 
 
 
1516–1519. Reserved for Future Use 
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Criminal Writings and Fraud 
 

2000. Insurance Fraud: Fraudulent Claims (Pen. Code, § 550(a)(1), 
(4)–(7) & (9)) 

__________________________________________________________________ 

The defendant is charged [in Count __] with insurance fraud committed by 
fraudulent claim [in violation of Penal Code section 550(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant knowingly committed the following crime[s] [or] [aided 
and abetted] [or] [solicited] [or] [conspired with someone else] to 
commit (it/them)]: 
 
<Alternative 1A—presented fraudulent claim> 
[1. The defendant (presented/ [or] caused to be presented) a false or 

fraudulent claim for payment for a loss or injury;] 
 
<Alternative 1B—presented fraudulent claim for vehicle theft or damage> 
[1. The defendant falsely or fraudulently claimed payment for a loss 

due to (theft[,]/ [or] destruction[,]/ [or] damage[,]/ [or] conversion) 
of (a motor vehicle[,]/ [or] a motor vehicle part[,]/ [or] contents of a 
motor vehicle);] 
 

<Alternative 1C—writing to be used for fraudulent claim> 
[1. The defendant (prepared[,]/ [or] made[,]/ [or] signed or subscribed) 

a document with the intent to (present or use it/ [or] allow it to be 
presented) to support a false or fraudulent claim;] 

 
<Alternative 1D—made fraudulent claim for health-care benefits> 
[1. The defendant (made/ [or] caused to be made) a false or fraudulent 

claim for payment of a health-care benefit;] 
 
<Alternative 1E—submitted claim for health-care benefit not used> 
[1. The defendant presented a claim for a health-care benefit that was 

not used by [or on behalf of] the person named in the claim;] 
 
<Alternative 1F—presented claim for health-care benefit undercharges> 
[1. The defendant claimed payment for undercharges for health-care 

benefits for a specific person without presenting for reconciliation, 
at that same time, any known overcharges for benefits for the same 
person;] 
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2. The defendant knew that the claim was false or fraudulent; 

 
AND 

 
3. When the defendant did that act, (he/she) intended to defraud. 

 
 
Someone intends to defraud if he or she intends to deceive another person 
either to cause a loss of (money[,]/ [or] goods[,]/ [or] services[,]/ [or] 
something [else] of value), or to cause damage to, a legal, financial, or 
property right. 
 
[For the purpose of this instruction, a person includes (a governmental 
agency/a corporation/a business/an association/the body politic).] 
 
[It is not necessary that anyone actually be defrauded or actually suffer a 
financial, legal, or property loss as a result of the defendant’s acts.] 
 
A person claims, makes, or presents a claim for payment by requesting 
payment under a contract of insurance for (a/an) ((loss/ [or] injury)/health-
care benefit). 
 
[A claim for payment of a health-care benefit includes a claim submitted by or 
on behalf of the provider of a workers’ compensation health benefit defined 
in the Labor Code.] 
 
[Conversion of property means interfering with someone else’s property, 
without authorization or justification, and depriving the owner of use and 
possession of the property.] 
__________________________________________________________________ 
New January 2006; Revised February 2012[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If the prosecution alleges under a single count that the defendant presented or 
caused to be presented multiple claims or made multiple documents in support of a 
fraudulent claim, the court has a sua sponte duty to instruct on unanimity. (See 
People v. Dieguez (2001) 89 Cal.App.4th 266, 274–275 [107 Cal.Rptr.2d 160].) 
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However, where the evidence shows a “continuous course of conduct,” a 
unanimity instruction is not required. (Id. at p. 275.) If the court concludes that a 
unanimity instruction is required, give CALCRIM No. 3500, Unanimity. 
 
If the prosecution proceeds on a theory of aiding and abetting, soliciting, or 
conspiracy, give appropriate instructions for those theories. 
 
In element 1, give alternative 1A if the prosecution alleges a violation of Penal 
Code section 550(a)(1). Give alternative 1B if the prosecution alleges a violation 
of Penal Code section 550(a)(4). Give alternative 1C if the prosecution alleges a 
violation of Penal Code section 550(a)(5). Give alternative 1D if the prosecution 
alleges a violation of Penal Code section 550(a)(6). Give alternative 1E if the 
prosecution alleges a violation of Penal Code section 550(a)(7). Give alternative 
1F if the prosecution alleges a violation of Penal Code section 550(a)(9). 
 
If a violation of Penal Code section 550(a)(2) or  (8) is alleged, give CALCRIM 
No. 2001, Insurance Fraud: Multiple Claims. If a violation of Penal Code section 
550(a)(3) is alleged, give CALCRIM No. 2002, Insurance Fraud: Vehicle 
Accident.  
 
If the defendant is charged with a felony violation of Penal Code section 
550(a)(6), (7), or (9), give CALCRIM No. 2003, Insurance Fraud: Health-Care 
Claims—Total Value. 
 
Give the bracketed sentence that begins with “For the purpose of this instruction” 
if the evidence shows an intent to defraud an entity or association rather than a 
natural person. (Pen. Code, § 8.) 
 
Give the bracketed sentence that begins with “It is not necessary” if the evidence 
shows that the defendant did not succeed in defrauding anyone.  
 
Related Instructions 
See generally CALCRIM No. 400, Aiding and Abetting: General Principles and 
CALCRIM No. 401, Aiding and Abetting: Intended Crimes. 
CALCRIM No. 415, Conspiracy 
CALCRIM No. 441, Solicitation: Elements 
CALCRIM No. 2001, Insurance Fraud: Multiple Claims. 
CALCRIM No. 2002, Insurance Fraud: Vehicle Accident. 
CALCRIM No. 2003, Insurance Fraud: Health-Care Claims—Total Value. 
 

AUTHORITY 
 
• ElementsPen. Code, § 550(a)(1), (4), (5), (6), (7) & (9).  
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• Intent to Defraud Element of OffensePeople v. Scofield (1971) 17 
Cal.App.3d 1018, 1025–1026 [95 Cal.Rptr. 405]; People v. Benson (1962) 206 
Cal.App.2d 519, 529 [23 Cal.Rptr. 908], overruled on other grounds in People 
v. Perez (1965) 62 Cal.2d 769, 776, fn. 2 [44 Cal.Rptr. 326, 401 P.2d 934]. 

• Intent to Defraud—DefinedPeople v. Pugh (2002) 104 Cal.App.4th 66, 72 
[127 Cal.Rptr.2d 770]; People v. Gaul-Alexander (1995) 32 Cal.App.4th 735, 
745 [38 Cal.Rptr.2d 176]. 

• Intent to Defraud EntityPen. Code, § 8. 

• Unanimity InstructionPeople v. Dieguez (2001) 89 Cal.App.4th 266, 274–
275 [107 Cal.Rptr.2d 160]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§ 185–186. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[1][f] (Matthew Bender). 
 
 

LESSER INCLUDED OFFENSES 
 
Fraudulent claims for health-care benefits, under Penal Code section 550(a)(6) to 
(9), are misdemeanors if the total amount of the claims does not exceed $950. 
(Pen. Code, § 550(c)(2).) If the defendant is charged with a felony, then the 
misdemeanor offense is a lesser included offense. The court must provide the jury 
with a verdict form on which the jury will indicate if the total amount of the claims 
exceeds $950. If the jury finds that the amount does not exceed $950, then the 
offense should be set at a misdemeanor. 

 
RELATED ISSUES 

 
Writing to Be Used for Fraudulent Claim 
Penal Code section 550(a)(5) makes it a felony to “[k]nowingly prepare, make, or 
subscribe any writing, with the intent to present or use it, or to allow it to be 
presented, in support of any false or fraudulent claim.” “Under this section, the 
writing required need not be false or fraudulent as long as it is intended to be 
presented or used in support of any false or fraudulent claim.” (People v. Zelver 
(1955) 135 Cal.App.2d 226, 235 [287 P.2d 183].) In addition, “[i]t need not be 
shown that defendant himself executed the false instrument if there is proof that he 
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procured its execution or aided and abetted another in doing so.” (People v. Singh 
(1995) 37 Cal.App.4th 1343, 1376 [44 Cal.Rptr.2d 644].) 
 
Liability of Care Provider 
A doctor or other care provider who prepares false documents for a fraudulent 
insurance claim may be prosecuted under Penal Code section 550(a)(1) for 
“causing the presentation of a fraudulent claim,” even though another person 
actually presents the claim. (People v. Singh (1995) 37 Cal.App.4th 1343, 1369–
1370 [44 Cal.Rptr.2d 644].) Alternatively, the care provider may be prosecuted 
under Penal Code section 550(a)(5), discussed above. (Ibid.) 
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Enhancements and Sentencing Factors 
 

3220. Amount of Loss (Pen. Code, § 12022.6) 
__________________________________________________________________ 

If you find the defendant guilty of the crime[s] charged in Count[s] __[,] [or 
of attempting to commit (that/those) crime[s]][ or the lesser crimes[s] of 
__________ <insert lesser offense[s]>], you must then decide whether the 
People have proved the additional allegation that the value of the property 
(taken[,]/ [or] damaged[,]/ [or] destroyed) was more than $__________ <insert 
amount alleged>. 
 
To prove this allegation, the People must prove that: 
 

1. In the commission [or attempted commission] of the crime, the 
defendant (took[,]/ [or] damaged[,]/ [or] destroyed) property; 

 
2. When the defendant acted, (he/she) intended to (take[,]/ [or] 

damage[,]/ [or] destroy) the property; 
 
 AND 
 

3. The loss caused by the defendant’s (taking[,]/ [or] damaging[,]/ [or] 
destroying) the property was greater than $__________ <insert 
amount alleged>. 

 
[If you find the defendant guilty of more than one crime, you may add 
together the loss suffered by each victim in Count[s] ___________<specify all 
counts that jury may use to compute cumulative total loss> to determine whether 
the total losses to all the victims were more than $__________ <insert amount 
alleged> if the People prove that: 

 
A. The defendant intended to and did (take[,]/ [or] damage[,]/ [or] 

destroy) property in each crime; 
 
AND 
 
B. The losses arose from a common scheme or plan.] 

 
[The value of property is the fair market value of the property.] 
 
[When computing the amount of loss according to this instruction, do not 
count any taking, damage, or destruction more than once simply because it is 
mentioned in more than one count, if the taking, damage, or destruction 
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mentioned in those counts refers to the same taking, damage, or destruction 
with respect to the same victim.] 
 
The People have the burden of proving this allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that the 
allegation has not been proved.
__________________________________________________________________ 
New January 2006; Revised August 2009, April 2010 [insert date of council 
approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction on the enhancement when 
charged. (Apprendi v. New Jersey (2000) 530 U.S. 466, 490 [120 S.Ct. 2348, 147 
L.Ed.2d 435].) 
 
The court must insert the alleged amounts of loss in the blanks provided so that 
the jury may first determine whether the statutory threshold amount exists for any 
single victim, and then whether the statutory threshold amount exists for all 
victims or for all losses to one victim cumulatively. 
 

AUTHORITY 
 
• EnhancementPen. Code, § 12022.6 [in effect until January 1, 2018 unless 

otherwise extended]. 

• Value Is Fair Market ValuePeople v. Swanson (1983) 142 Cal.App.3d 104, 
107–109 [190 Cal.Rptr. 768]. 

• Definition of “Loss” of Computer Software Pen. Code, § 12022.6(e). 

• Defendant Need Not Intend to Permanently Deprive Owner of 
PropertyPeople v. Kellett (1982) 134 Cal.App.3d 949, 958–959 [185 
Cal.Rptr. 1]. 

• Victim Need Not Suffer Actual LossPeople v. Bates (1980) 113 Cal.App.3d 
481, 483–484 [169 Cal.Rptr 853]; People v. Ramirez (1980) 109 Cal.App.3d 
529, 539–540 [167 Cal.Rptr. 174]. 

• Defendant Need Not Know or Reasonably Believe Value of Item Exceeded 
Amount SpecifiedPeople v. DeLeon (1982) 138 Cal.App.3d 602, 606–607 
[188 Cal.Rptr. 63]. 
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• Great Taking Enhancement Encompasses Liability of Aiders and 
AbettorsPeople v. Acosta (2014) 226 Cal.App.4th 108, 123-126 [171 
Cal.Rptr.3d 774].   

 
Secondary Sources 
 
3 Witkin & Epstein, California Criminal Law (3d ed. 2000) Punishment, § 292. 
 
5 Witkin & Epstein, California Criminal Law (3d ed. 2000) Criminal Trial, § 644. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.45 (Matthew Bender). 
 

COMMENTARY 
 
Penal Code section 12022.6 applies to “any person [who] takes, damages, or 
destroys any property . . . .” The statute does not explicitly include vicarious 
liability but also does not use the term “personally” to limit the scope of liability. 
People v. Walker (1976) 18 Cal.3d 232, 241-242 [133 Cal.Rptr. 520, 555 P.2d 
306]In People v. Fulton (1984) 155 Cal.App.3d 91, 102 [201 Cal.Rptr. 879], the 
Fourth Appellate District of the Court of Appeal interpreted this language to mean 
that the statute did not require that the defendant personally take, damage, or 
destroy the property, but provided for vicarious liability. In reaching this 
conclusion, the court relied on the reasoning of People v. Le (1984) 154 
Cal.App.3d 1 [200 Cal.Rptr. 839], which held that an enhancement for being 
armed with a firearm under Penal Code section 12022.3(b) allowed for vicarious 
liability despite the fact that the statute does not explicitly include vicarious 
liability. The Fulton court also disagreed with the holding of People v. Reed 
(1982) 135 Cal.App.3d 149 [185 Cal.Rptr. 169], which held that Penal Code 
section 12022.3(b) did not include vicarious liability. However, the Fulton 
decision failed to consider the Supreme Court opinion in People v. Walker (1976) 
18 Cal.3d 232, 241–242 [133 Cal.Rptr. 520, 555 P.2d 306], which held that an 
enhancement does not provide for vicarious liability unless the underlying statute 
contains an explicit statement that vicarious liability is included within the 
statute’s scope. Moreover, the Supreme Court has endorsed the Reed opinion and 
criticized the Le opinion, noting that Le also failed to consider the holding of 
Walker. (People v. Piper (1986) 42 Cal.3d 471, 477, fn. 5 [229 Cal.Rptr. 125, 722 
P.2d 899].) Similarly, the Fifth Appellate District of the Court of Appeal has 
observed that “the weight of authority has endorsed the analysis in Reed” and 
rejected the holding of Le. (People v. Rener (1994) 24 Cal.App.4th 258, 267 [29 
Cal.Rptr.2d 392] [holding that Pen. Code, §12022.3(a), (b) does not include 
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vicarious liability].) Thus, although no case has explicitly overruled Fulton, the 
holding of that case appears to be contrary to the weight of authority. 
 

 
 
 
 

RELATED ISSUES 
 
“Take”  
As used in Penal Code section 12022.6, “take” does not have the same meaning as 
in the context of theft. (People v. Kellett (1982) 134 Cal.App.3d 949, 958–959 
[185 Cal.Rptr. 1].) The defendant need not intend to permanently deprive the 
owner of the property so long as the defendant intends to take, damage, or destroy 
the property. (Ibid.) Moreover, the defendant need not actually steal the property 
but may “take” it in other ways. (People v. Superior Court (Kizer) (1984) 155 
Cal.App.3d 932, 935 [204 Cal.Rptr. 179].) Thus, the enhancement may be applied 
to the crime of receiving stolen property (ibid.) and to the crime of driving a stolen 
vehicle (People v. Kellett, supra, 134 Cal.App.3d at pp. 958–959). 
 
“Loss” 
As used in Penal Code section 12022.6, “loss” does not require that the victim 
suffer an actual or permanent loss. (People v. Bates (1980) 113 Cal.App.3d 481, 
483–484 [169 Cal.Rptr. 853]; People v. Ramirez (1980) 109 Cal.App.3d 529, 539–
540 [167 Cal.Rptr. 174].) Thus, the enhancement may be imposed when the 
defendant had temporary possession of the stolen property but the property was 
recovered (People v. Bates, supra, 113 Cal.App.3d at pp. 483–484), and when the 
defendant attempted fraudulent wire transfers but the bank suffered no actual 
financial loss (People v. Ramirez, supra, 109 Cal.App.3d at pp. 539–540). 
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Controlled Substances 
 

2360. Transporting or Giving Away Marijuana: Not More Than 28.5 
Grams—Misdemeanor (Health & Saf. Code, § 11360(b)) 

__________________________________________________________________ 

The defendant is charged [in Count ___] with [unlawfully] (giving 
away/transporting for sale) 28.5 grams or less of marijuana, a controlled 
substance [in violation of Health and Safety Code section 11360(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] (gave away/transported for sale) a 

controlled substance; 
 
2. The defendant knew of its presence; 
 
3. The defendant knew of the substance’s nature or character as a 

controlled substance; 
 

4. The controlled substance was marijuana; 
 
AND 
 
5. The marijuana was in a usable amount but not more than 28.5 

grams in weight. 
 
A usable amount is a quantity that is enough to be used by someone as a 
controlled substance. Useless traces [or debris] are not usable amounts. On 
the other hand, a usable amount does not have to be enough, in either amount 
or strength, to affect the user. 
 
[Marijuana means all or part of the Cannabis sativa L. plant, whether growing 
or not, including the seeds and resin extracted from any part of the plant. [It 
also includes every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, its seeds, or resin.] [It does not include the mature 
stalks of the plant; fiber produced from the stalks; oil or cake made from the 
seeds of the plant; any other compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake; or the sterilized seed of the plant, which is 
incapable of germination.]] 
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[A person transports something if he or she carries or moves it for sale from 
one location to another, even if the distance is short.]  
 
[The People do not need to prove that the defendant knew which specific 
controlled substance (he/she) (gave away/transported).] 
 
[A person does not have to actually hold or touch something to (give it 
away/transport it). It is enough if the person has (control over it/ [or] the 
right to control it), either personally or through another person.] 
__________________________________________________________________ 
New January 2006; Revised April 2010, October 2010, February 2015[insert date 
of council approval]

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When instructing on the definition of “marijuana,” the court may choose to give 
just the first bracketed sentence or may give the first bracketed sentence with 
either or both of the bracketed sentences following. The second and third 
sentences should be given if requested and relevant based on the evidence. (See 
Health & Saf. Code, § 11018 [defining marijuana].) 
 
Defenses—Instructional Duty 
If a medical marijuana defense applies under the Compassionate Use Act or the 
Medical Marijuana Program Act (See Health & Saf. Code, §§ 11362.5, 
11362.775.), the burden is on the defendant to produce sufficient evidence to raise 
a reasonable doubt that the conduct was lawful. (People v. Mower (2002) 28 
Cal.4th 457, 470 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Jackson (2012) 
210 Cal.App.4th 525, 538–539 [148 Cal.Rptr.3d 375].) If the defendant introduces 
substantial evidence, sufficient to raise a reasonable doubt that the conduct may 
have been lawful, the court has a sua sponte duty to give the relevant defense 
instruction:  CALCRIM No. 3412, Compassionate Use Defense, or CALCRIM 
No. 3413, Collective or Cooperative Cultivation Defense. 
 
If the medical marijuana instructions are given, then also give the bracketed word 
“unlawfully” in the first paragraph and element 1.  
 
Related Instructions 
Use this instruction when the defendant is charged with transporting or giving 
away 28.5 grams or less of marijuana. For offering to transport or give away 28.5 
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grams or less of marijuana, use CALCRIM No. 2362, Offering to Transport or 
Give Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. For 
transporting or giving away more than 28.5 grams, use CALCRIM No. 2361, 
Transporting or Giving Away Marijuana: More Than 28.5 Grams. For offering to 
transport or give away more than 28.5 grams of marijuana, use CALCRIM No. 
2363, Offering to Transport or Give Away Marijuana: More Than 28.5 Grams. 

 
AUTHORITY 

 
• ElementsHealth & Saf. Code, § 11360(b). 

• KnowledgePeople v. Romero (1997) 55 Cal.App.4th 147, 151–153, 157, fn. 
3 [64 Cal.Rptr.2d 16]; People v. Winston (1956) 46 Cal.2d 151, 158 [293 P.2d 
40]. 

• Constructive vs. Actual PossessionPeople v. Barnes (1997) 57 Cal.App.4th 
552, 556 [67 Cal.Rptr.2d 162]. 

• Medical MarijuanaHealth & Saf. Code, § 11362.5. 

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061].  

• Defendant’s Burden of Proof on Compassionate Use DefensePeople v. 
Mentch (2008) 45 Cal.4th 274, 292–294 [85 Cal.Rptr.3d 480, 195 P.3d 1061] 
(conc.opn. of Chin, J.). 

• Compassionate Use Defense to Transportation People v. Wright (2006) 40 
Cal.4th 81, 87–88 [51 Cal.Rptr.3d 80, 146 P.3d 531]; People v. Trippet (1997) 
56 Cal.App.4th 1532, 1550 [66 Cal.Rptr.2d 559]. 

• Burden of Proof for Defense of Medical UsePeople v. Mower (2002) 28 
Cal.4th 457, 460 [122 Cal.Rptr.2d 326, 49 P.3d 1067]. 

• Usable AmountPeople v. Rubacalba (1993) 6 Cal.4th 62, 65–67 [23 
Cal.Rptr.2d 628, 859 P.2d 708]; People v. Piper (1971) 19 Cal.App.3d 248, 
250 [96 Cal.Rptr. 643]. 

• Medical Marijuana Program Act DefensePeople v. Jackson (2012) 210 
Cal.App.4th 525, 538–539 [148 Cal.Rptr.3d 375]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against Public 
Peace and Welfare, § 115. 
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a]–[c], [g], [3][a], [a.1] (Matthew 
Bender). 
 

RELATED ISSUES 
  
Transportation 
Transportation does not require intent to sell or distribute. (People v. Rogers 
(1971) 5 Cal.3d 129, 134 [95 Cal.Rptr. 601, 486 P.2d 129].) Transportation also 
does not require personal possession by the defendant. (Ibid.) “Proof of his 
knowledge of the character and presence of the drug, together with his control 
over the vehicle, is sufficient to establish his guilt . . . .” (Id. at pp. 135–136.) 
Transportation of a controlled substance includes transporting by riding a bicycle 
(People v. LaCross (2001) 91 Cal.App.4th 182, 187 [109 Cal.Rptr.2d 802]) or 
walking (People v. Ormiston (2003) 105 Cal.App.4th 676, 685 [129 Cal.Rptr.2d 
567]). The controlled substance must be moved “from one location to another,” 
but the movement may be minimal. (Id. at p. 684.) 
 
Medical Marijuana Not a Defense to Giving Away 
The medical marijuana defense provided by Health and Safety Code section 
11362.5 is not available to a charge of sales under Health and Safety Code section 
11360. (People v. Galambos (2002) 104 Cal.App.4th 1147, 1165–1167 [128 
Cal.Rptr.2d 844]; People ex rel. Lungren v. Peron (1997) 59 Cal.App.4th 1383, 
1389 [70 Cal.Rptr.2d 20].) The defense is not available even if the marijuana is 
provided to someone permitted to use marijuana for medical reasons (People v. 
Galambos, supra, 104 Cal.App.4th at pp. 1165–1167) or if the marijuana is 
provided free of charge (People ex rel. Lungren v. Peron, supra, 59 Cal.App.4th at 
p. 1389). 
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Controlled Substances 
 
2361. Transporting or Giving Away Marijuana: More Than 28.5 Grams 

(Health & Saf. Code, § 11360(a)) 
__________________________________________________________________ 

The defendant is charged [in Count _______] with [unlawfully] (giving 
away/transporting for sale) more than 28.5 grams of marijuana, a controlled 
substance [in violation of Health and Safety Code section 11360(a)].  
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] (gave away/transported for sale) a 

controlled substance; 
 
2. The defendant knew of its presence; 
 
3. The defendant knew of the substance’s nature or character as a 

controlled substance; 
 

4. The controlled substance was marijuana; 
 

AND 
 

5. The marijuana possessed by the defendant weighed more than 28.5 
grams. 

 
[Marijuana means all or part of the Cannabis sativa L. plant, whether growing 
or not, including the seeds and resin extracted from any part of the plant. [It 
also includes every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, its seeds, or resin.] [It does not include the mature 
stalks of the plant; fiber produced from the stalks; oil or cake made from the 
seeds of the plant; any other compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake; or the sterilized seed of the plant, which is 
incapable of germination.]] 
 
[A person transports something if he or she carries or moves it for sale from 
one location to another, even if the distance is short.] 
 
[The People do not need to prove that the defendant knew which specific 
controlled substance (he/she) (gave away/transported).] 
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[A person does not have to actually hold or touch something to (give it 
away/transport it). It is enough if the person has (control over it/ [or] the 
right to control it), either personally or through another person.] 
__________________________________________________________________ 
New January 2006; Revised April 2010, October 2010, April 2011, February 
2015[insert date of council approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When instructing on the definition of “marijuana,” the court may choose to give 
just the first bracketed sentence or may give the first bracketed sentence with 
either or both of the bracketed sentences following. The second and third 
sentences should be given if requested and relevant based on the evidence. (See 
Health & Saf. Code, § 11018 [defining marijuana].) 
 
Defenses—Instructional Duty 
If a medical marijuana defense applies under the Compassionate Use Act or the 
Medical Marijuana Program Act (See Health & Saf. Code, §§ 11362.5, 
11362.775.), the burden is on the defendant to produce sufficient evidence to raise 
a reasonable doubt that the conduct was lawful. (People v. Mower (2002) 28 
Cal.4th 457, 470 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Jackson (2012) 
210 Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375].) If the defendant introduces 
substantial evidence, sufficient to raise a reasonable doubt that the conduct may 
have been lawful, the court has a sua sponte duty to give the relevant defense 
instruction:  CALCRIM No. 3412, Compassionate Use Defense, or CALCRIM 
No. 3413, Collective or Cooperative Cultivation Defense. 
 
If the medical marijuana instructions are given, then also give the bracketed word 
“unlawfully” in the first paragraph and element 1.  
 
 
Related Instructions 
Use this instruction when the defendant is charged with transporting or giving 
away more than 28.5 grams of marijuana. For offering to transport or give away 
more than 28.5 grams of marijuana, use CALCRIM No. 2363, Offering to 
Transport or Give Away Marijuana: More Than 28.5 Grams. For transporting or 
giving away 28.5 grams or less, use CALCRIM No. 2360, Transporting or Giving 
Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. For offering to 
transport or give away 28.5 grams or less of marijuana, use CALCRIM No. 2362, 
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Offering to Transport or Give Away Marijuana: Not More Than 28.5 Grams—
Misdemeanor. 
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11360(a). 

• KnowledgePeople v. Romero (1997) 55 Cal.App.4th 147, 151–153, 157, fn. 
3 [64 Cal.Rptr.2d 16]; People v. Winston (1956) 46 Cal.2d 151, 158 [293 P.2d 
40]. 

• Constructive vs. Actual PossessionPeople v. Barnes (1997) 57 Cal.App.4th 
552, 556 [67 Cal.Rptr.2d 162]. 

• Medical MarijuanaHealth & Saf. Code, § 11362.5. 

• Compassionate Use Defense to Transportation People v. Wright (2006) 40 
Cal.4th 81, 87–88 [51 Cal.Rptr.3d 80, 146 P.3d 531]; People v. Trippet (1997) 
56 Cal.App.4th 1532, 1550 [66 Cal.Rptr.2d 559]. 

• Burden of Proof for Defense of Medical UsePeople v. Mower (2002) 28 
Cal.4th 457, 460 [122 Cal.Rptr.2d 326, 49 P.3d 1067].  

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061]. 

• Defendant’s Burden of Proof on Compassionate Use Defense People v. 
Mentch (2008) 45 Cal.4th 274, 292–294 [85 Cal.Rptr.3d 480, 195 P.3d 1061] 
(conc.opn. of Chin, J.). 

• Medical Marijuana Program Act DefensePeople v. Jackson (2012) 210 
Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375]. 

• This Instruction Upheld.  People v. Busch (2010) 187 Cal.App.4th 150, 155-
156 [113 Cal.Rptr.3d 683]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, § 115. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a], [b], [g], [3][a], [a.1] (Matthew 
Bender). 
 

LESSER INCLUDED OFFENSES 
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• Transporting, Giving Away, etc., Not More Than 28.5 Grams of 
MarijuanaHealth & Saf. Code, § 11360(b). 

 
RELATED ISSUES 

 
See the Related Issues section to CALCRIM No. 2360, Transporting or Giving 
Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. 
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Controlled Substances 
 

2362. Offering to Transport or Give Away Marijuana: Not More Than 
28.5 Grams—Misdemeanor (Health & Saf. Code, § 11360(b)) 

__________________________________________________________________ 

The defendant is charged [in Count ___] with [unlawfully] (offering to give 
away/offering to transport for sale/attempting to transport for sale) 28.5 
grams or less of marijuana, a controlled substance [in violation of Health and 
Safety Code section 11360(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] (offered to give away/offered to 

transport for sale/attempted to transport for sale) marijuana, a 
controlled substance, in an amount weighing 28.5 grams or less; 

 
AND 
 
2. When the defendant made the (offer/attempt), (he/she) intended to 

(give away/transport for sale) the controlled substance. 
 

[Marijuana means all or part of the Cannabis sativa L. plant, whether growing 
or not, including the seeds and resin extracted from any part of the plant. [It 
also includes every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, its seeds, or resin.] [It does not include the mature 
stalks of the plant; fiber produced from the stalks; oil or cake made from the 
seeds of the plant; any other compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake; or the sterilized seed of the plant, which is 
incapable of germination.]] 

 
[A person transports something if he or she carries or moves it for sale from 
one location to another, even if the distance is short.] 
 
[The People do not need to prove that the defendant actually possessed the 
controlled substance.] 
__________________________________________________________________ 
New January 2006; Revised April 2010, February 2015[insert date of council 
approval] 
 

BENCH NOTES 
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Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When instructing on the definition of “marijuana,” the court may choose to give 
just the first bracketed sentence or may give the first bracketed sentence with 
either or both of the bracketed sentences following. The second and third 
sentences should be given if requested and relevant based on the evidence. (See 
Health & Saf. Code, § 11018 [defining marijuana].) 
 
Also give CALCRIM No. 460, Attempt Other Than Attempted Murder, if the 
defendant is charged with attempt to transport.   
 
Defenses—Instructional Duty 
If a medical marijuana defense applies under the Compassionate Use Act or the 
Medical Marijuana Program Act (See Health & Saf. Code, §§ 11362.5, 
11362.775.), the burden is on the defendant to produce sufficient evidence to raise 
a reasonable doubt that the conduct was lawful. (People v. Mower (2002) 28 
Cal.4th 457, 470 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Jackson (2012) 
210 Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375].) If the defendant introduces 
substantial evidence, sufficient to raise a reasonable doubt that the conduct may 
have been lawful, the court has a sua sponte duty to give the relevant defense 
instruction:  CALCRIM No. 3412, Compassionate Use Defense, or CALCRIM 
No. 3413, Collective or Cooperative Cultivation Defense. 
 
If the medical marijuana instructions are given, then, in element 1, also give the 
bracketed word “unlawfully.”  
Related Instructions 
Use this instruction when the defendant is charged with offering to transport or 
give away 28.5 grams or less of marijuana. For transporting or giving away 28.5 
grams or less of marijuana, use CALCRIM No. 2360, Transporting or Giving 
Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. For offering to 
transport or give away more than 28.5 grams of marijuana, use CALCRIM No. 
2363, Offering to Transport or Give Away Marijuana: More Than 28.5 Grams. 
For transporting or giving away more than 28.5 grams, use CALCRIM No. 2361, 
Transporting or Giving Away Marijuana: More Than 28.5 Grams.   
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11360(b). 
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• KnowledgePeople v. Romero (1997) 55 Cal.App.4th 147, 151–153, 157, fn. 
3 [64 Cal.Rptr.2d 16]; People v. Winston (1956) 46 Cal.2d 151, 158 [293 P.2d 
40]. 

• Specific IntentPeople v. Jackson (1963) 59 Cal.2d 468, 469–470 [30 
Cal.Rptr. 329, 381 P.2d 1]. 

• Medical MarijuanaHealth & Saf. Code, § 11362.5. 

• Compassionate Use Defense to Transportation People v. Wright (2006) 40 
Cal.4th 81, 87–88 [51 Cal.Rptr.3d 80, 146 P.3d 531]; People v. Trippet (1997) 
56 Cal.App.4th 1532, 1550 [66 Cal.Rptr.2d 559]. 

• Burden of Proof for Defense of Medical UsePeople v. Mower (2002) 28 
Cal.4th 457, 460 [122 Cal.Rptr.2d 326, 49 P.3d 1067].  

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061].  

• Defendant’s Burden of Proof on Compassionate Use DefensePeople v. 
Mentch (2008) 45 Cal.4th 274, 292-294 [85 Cal.Rptr.3d 480, 195 P.3d 1061] 
(conc.opn. of Chin, J.). 

• Medical Marijuana Program Act DefensePeople v. Jackson (2012) 210 
Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, § 115. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a], [g], [j], [3][a], [a.1] (Matthew 
Bender). 
 

RELATED ISSUES 
 

See the Related Issues section to CALCRIM No. 2360, Transporting or Giving 
Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. 
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Controlled Substances 
 
2363. Offering to Transport or Give Away Marijuana: More Than 28.5 

Grams (Health & Saf. Code, § 11360(a)) 
__________________________________________________________________ 

The defendant is charged [in Count ___] with [unlawfully] (offering to give 
away/offering to transport for sale/attempting to transport for sale) more 
than 28.5 grams of marijuana, a controlled substance [in violation of Health 
and Safety Code section 11360(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 

 
1. The defendant [unlawfully] (offered to give away/offered to 

transport for sale/attempted to transport for sale) marijuana, a 
controlled substance, in an amount weighing more than 28.5 grams; 

 
AND 
 
2. When the defendant made the (offer/attempt), (he/she) intended to 

(give away/transport for sale) the controlled substance. 
 

[Marijuana means all or part of the Cannabis sativa L. plant, whether growing 
or not, including the seeds and resin extracted from any part of the plant. [It 
also includes every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, its seeds, or resin.] [It does not include the mature 
stalks of the plant; fiber produced from the stalks; oil or cake made from the 
seeds of the plant; any other compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks (except the resin extracted 
therefrom), fiber, oil, or cake; or the sterilized seed of the plant, which is 
incapable of germination.]] 
 
[A person transports something if he or she carries or moves it for sale from 
one location to another, even if the distance is short.] 
 
 [The People do not need to prove that the defendant actually possessed the 
marijuana.] 
__________________________________________________________________ 
New January 2006; Revised April 2010, February 2015[insert date of council 
approval] 
 

BENCH NOTES 
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Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
When instructing on the definition of “marijuana,” the court may choose to give 
just the first bracketed sentence or may give the first bracketed sentence with 
either or both of the bracketed sentences following. The second and third 
sentences should be given if requested and relevant based on the evidence. (See 
Health & Saf. Code, § 11018 [defining marijuana].) 
 
Also give CALCRIM No. 460, Attempt Other Than Attempted Murder, if the 
defendant is charged with attempt to transport.   
 
Defenses—Instructional Duty 
If a medical marijuana defense applies under the Compassionate Use Act or the 
Medical Marijuana Program Act (See Health & Saf. Code, §§ 11362.5, 
11362.775.), the burden is on the defendant to produce sufficient evidence to raise 
a reasonable doubt that the conduct was lawful. (People v. Mower (2002) 28 
Cal.4th 457, 470 [122 Cal.Rptr.2d 326, 49 P.3d 1067]; People v. Jackson (2012) 
210 Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375].) If the defendant introduces 
substantial evidence, sufficient to raise a reasonable doubt that the conduct may 
have been lawful, the court has a sua sponte duty to give the relevant defense 
instruction:  CALCRIM No. 3412, Compassionate Use Defense, or CALCRIM 
No. 3413, Collective or Cooperative Cultivation Defense. 
 
If the medical marijuana instructions are given, then, in element 1, also give the 
bracketed word “unlawfully.” Related Instructions 
Use this instruction when the defendant is charged with offering to transport or 
give away more than 28.5 grams of marijuana. For transporting or giving away 
more than 28.5 grams of marijuana, use CALCRIM No. 2361, Transporting or 
Giving Away Marijuana: More Than 28.5 Grams. For offering to transport or give 
away 28.5 grams or less of marijuana, use CALCRIM No. 2362, Offering to 
Transport or Give Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. 
For transporting or giving away 28.5 grams or less, use CALCRIM No. 2360, 
Transporting or Giving Away Marijuana: Not More Than 28.5 Grams—
Misdemeanor. 
 

AUTHORITY 
 
• ElementsHealth & Saf. Code, § 11360(a). 
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• KnowledgePeople v. Romero (1997) 55 Cal.App.4th 147, 151–153, 157, fn. 
3 [64 Cal.Rptr.2d 16]; People v. Winston (1956) 46 Cal.2d 151, 158 [293 P.2d 
40]. 

• Specific IntentPeople v. Jackson (1963) 59 Cal.2d 468, 469–470 [30 
Cal.Rptr. 329, 381 P.2d 1]. 

• Medical MarijuanaHealth & Saf. Code, § 11362.5. 

• Compassionate Use Defense to TransportationPeople v. Wright (2006) 40 
Cal.4th 81, 87–88 [51 Cal.Rptr.3d 80, 146 P.3d 531]; People v. Trippet (1997) 
56 Cal.App.4th 1532, 1550 [66 Cal.Rptr.2d 559]. 

• Burden of Proof for Defense of Medical UsePeople v. Mower (2002) 28 
Cal.4th 457, 460 [122 Cal.Rptr.2d 326, 49 P.3d 1067].  

• Primary CaregiverPeople v. Mentch (2008) 45 Cal.4th 274, 282–292 [85 
Cal.Rptr.3d 480, 195 P.3d 1061].  

• Defendant’s Burden of Proof on Compassionate Use DefensePeople v. 
Mentch (2008) 45 Cal.4th 274, 292-294 [85 Cal.Rptr.3d 480, 195 P.3d 1061] 
(conc.opn. of Chin, J.). 

• Medical Marijuana Program Act DefensePeople v. Jackson (2012) 210 
Cal.App.4th 525, 538-539 [148 Cal.Rptr.3d 375]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, § 115. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 145, 
Narcotics and Alcohol Offenses, § 145.01[1][a], [g], [j], [3][a], [a.1] (Matthew 
Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Offering to Transport or Giving Away Not More Than 28.5 Grams of 

MarijuanaHealth & Saf. Code, § 11360(b). 
 

RELATED ISSUES 
 
See the Related Issues section to CALCRIM No. 2360, Transporting or Giving 
Away Marijuana: Not More Than 28.5 Grams—Misdemeanor. 
 
2364–2369. Reserved for Future Use 
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Crimes Against the Government 
 

2630. Evidence Tampering by Peace Officer or Other Person (Pen. 
Code, § 141) 

             

The defendant is charged [in Count __] with tampering with evidence [in 
violation of Penal Code section 141]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
   

1. The defendant willfully, and intentionally, and wrongfully 
(changed[,]/ [or] planted[,]/ [or] placed[,]/ [or] made[,]/ [or] hid[,]/ 
[or] moved) __________ <insert name/description of physical matter 
at issue>; 

 
2. The defendant knew (he/she) was (changing[,]/ [or] planting[,]/ [or] 

placing[,]/ [or] making[,]/ [or] hiding[,]/ [or] moving) the 
__________ <insert name/ description of physical matter at issue>; 

 
[AND] 
 
3. When the defendant (changed[,]/ [or] planted[,]/ [or] placed[,]/ [or] 

made[,]/ [or] hid[,]/ [or] moved) the __________ <insert 
name/description of physical matter at issue>, (he/she) intended that 
(his/her) action would result in (someone being charged with a 
crime/ [or] the __________ <insert name/description of physical 
matter at issue> being wrongfully produced as genuine or true in 
(a/an) __________ <insert type of court proceeding specified in Pen. 
Code, § 141>)(;/.) 

 
<Give element 4 if the defendant is charged under Pen. Code, § 141(b).> 
[AND 
 
4. When the defendant acted, (he/she) was a peace officer.] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
[A sworn member of __________ <insert name of agency that employs peace 
officer>, authorized by __________ <insert appropriate section from Pen. Code, 
§ 830 et seq.> to __________ <describe statutory authority>, is a peace officer.]
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New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
Give element 4 if the defendant is a peace officer charged with a felony violation 
of Penal Code section 141(b). 
 
The jury must determine whether the defendant was a peace officer. (See People v. 
Flood (1998) 18 Cal.4th 470, 482 [76 Cal.Rptr.2d 180, 957 P.2d 869].) The court 
must instruct the jury on the appropriate definition of “peace officer” from the 
statute. (Ibid.) It is error for the court to instruct that a person is a peace officer as 
a matter of law. (Ibid. [instruction that “Officer Bridgeman and Officer Gurney are 
peace officers” was error].) 
 

AUTHORITY 
 
• ElementsPen. Code, § 141. 

• Peace Officer DefinedPen. Code, § 830 et seq. 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, § 4. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 70, 
Discovery and Inspection, § 70.21[3] (Matthew Bender). 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 83, 
Evidence, § 83.10[2] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
If the defendant is charged with a felony based on being a peace officer (Pen. 
Code, § 141(b)), then the misdemeanor of evidence tampering by a non-peace 
officer is a lesser included offense. (Pen. Code, § 141(a).) 
 
 
2631–2639. Reserved for Future Use 
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Crimes Against the Government 
 

2651. Trying to Prevent an Executive Officer From Performing Duty 
(Pen. Code, § 69) 

__________________________________________________________________

The defendant is charged [in Count __] with trying to (prevent/ [or] deter) an 
executive officer from performing that officer’s duty [in violation of Penal 
Code section 69]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant willfully and unlawfully used (violence/ [or] a threat 
of violence) to try to (prevent/ [or] deter) an executive officer from 
performing the officer’s lawful duty; 

 
AND 

 
2. When the defendant acted, (he/she) intended to (prevent/ [or] deter) 

the executive officer from performing the officer’s lawful duty. 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose. 
 
An executive officer is a government official who may use his or her own 
discretion in performing his or her job duties. [(A/An) __________ <insert 
title, e.g., peace officer, commissioner, etc.> is an executive officer.] 
 
The executive officer does not need to be performing his or her job duties at 
the time the threat is communicated. 
 
A threat may be oral or written and may be implied by a pattern of conduct 
or a combination of statements and conduct. 
 
[Photographing or recording an executive officer while the officer is in a 
public place or while the person photographing or recording is in a place 
where he or she has the right to be is not, by itself, a crime.] 
 
[The defendant does not have to communicate the threat directly to the 
intended victim, but may do so through someone else. The defendant must, 
however, intend that (his/her) statement be taken as a threat by the intended 
victim.] 
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[Someone who intends that a statement be understood as a threat does not 
have to actually intend to carry out the threatened act [or intend to have 
someone else do so].] 
 
[A sworn member of __________ <insert name of agency that employs peace 
officer>, authorized by __________ <insert appropriate section from Pen. Code, 
§ 830 et seq.> to __________ <describe statutory authority>, is a peace officer.] 
 
[The duties of (a/an) __________ <insert title of officer specified in Pen. Code, § 
830 et seq.> include __________ <insert job duties>.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2670, Lawful Performance: Peace Officer.> 
[A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
excessive force in his or her duties). Instruction 2670 explains (when an arrest 
or detention is unlawful/ [and] when force is unreasonable or excessive).] 
__________________________________________________________________ 
New January 2006; Revised August 2014 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
In order to be “performing a lawful duty,” an executive officer, including a peace 
officer, must be acting lawfully. (In re Manuel G. (1997) 16 Cal.4th 805, 816–817 
[66 Cal.Rptr.2d 701, 941 P.2d 880]; People v. Gonzalez (1990) 51 Cal.3d 1179, 
1217 [275 Cal.Rptr. 729, 800 P.2d 1159].) The court has a sua sponte duty to 
instruct on lawful performance and the defendant’s reliance on self-defense as it 
relates to the use of excessive force when this is an issue in the case. (People v. 
Castain (1981) 122 Cal.App.3d 138, 145 [175 Cal.Rptr. 651]; People v. Olguin 
(1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663]; People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) 
 
For this offense, “the relevant factor is simply the lawfulness of the official 
conduct that the defendant (through threat or violence) has attempted to deter, and 
not the lawfulness (or official nature) of the conduct in which the officer is 
engaged at the time the threat is made.” (In re Manuel G., supra, 16 Cal.4th at p. 
817.) Thus, if the evidence supports the conclusion that the defendant attempted to 
deter the officer’s current performance of a duty, the court should instruct on the 
lawfulness of that duty. (Ibid.) Where the evidences supports the conclusion that 

132



Copyright Judicial Council of California 

the defendant attempted to deter the officer from performing a duty in the future, 
the court should only instruct on the lawfulness of that future duty. (Ibid.) 
 
If there is an issue in the case as to the lawful performance of a duty by a peace 
officer, give the last bracketed paragraph and CALCRIM No. 2670, Lawful 
Performance: Peace Officer. 
 
If a different executive officer was the alleged victim, the court will need to draft 
an appropriate definition of lawful duty if this is an issue in the case. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 69. 

• Specific Intent Required.People v. Gutierrez (2002) 28 Cal.4th 1083, 1154 
[124 Cal.Rptr.2d 373, 52 P.3d 572]. 

• Immediate Ability to Carry Out Threat Not Required.People v. Hines (1997) 
15 Cal.4th 997, 1061 [64 Cal.Rptr.2d 594, 938 P.2d 388]. 

• Lawful Performance Element to Attempting to Deter.In re Manuel G. (1997) 
16 Cal.4th 805, 816–817 [66 Cal.Rptr.2d 701, 941 P.2d 880]. 

• Statute Constitutional.People v. Hines (1997) 15 Cal.4th 997, 1061 [64 
Cal.Rptr.2d 594, 938 P.2d 388]. 

• Merely Photographing or Recording Officers Not a Crime Pen. Code, § 
69(b). 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, § 119. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.11A[1][b] (Matthew Bender). 
 
 

RELATED ISSUES 
 
Resisting an Officer Not Lesser Included Offense 
Resisting an officer, Penal Code section 148(a), is not a lesser included offense of 
attempting by force or violence to deter an officer.  (People v. Smith (2013) 57 
Cal.4th 232, 240-245 [159 Cal.Rptr.3d 57, 303 P.3d 368].) 
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Statute as Written Is Overbroad 
The statute as written would prohibit lawful threatening conduct. To avoid 
overbreadth, this instruction requires that the defendant act both “willfully” and 
“unlawfully.” (People v. Superior Court (Anderson) (1984) 151 Cal.App.3d 893, 
895–896 [199 Cal.Rptr. 150].) 
 
State of Mind of Victim Irrelevant 
Unlike other threat crimes, the state of mind of the intended victim is irrelevant. 
(People v. Gutierrez (2002) 28 Cal.4th 1083, 1153 [124 Cal.Rptr.2d 373, 52 P.3d 
572]; People v. Hines (1997) 15 Cal.4th 997, 1061, fn. 15 [64 Cal.Rptr.2d 594, 
938 P.2d 388].) 
 
Immediate Ability to Carry Out Threat Not Required 
“As long as the threat reasonably appears to be a serious expression of intention to 
inflict bodily harm and its circumstances are such that there is a reasonable 
tendency to produce in the victim a fear that the threat will be carried out, a statute 
proscribing such threats is not unconstitutional for lacking a requirement of 
immediacy or imminence. Thus, threats may be constitutionally prohibited even 
when there is no immediate danger that they will be carried out.” (People v. Hines 
(1997) 15 Cal.4th 997, 1061 [64 Cal.Rptr.2d 594, 938 P.2d 388] [quoting In re 
M.S. (1995) 10 Cal.4th 698, 714 [42 Cal.Rptr.2d 355, 896 P.2d 1365], citation and 
internal quotation marks removed, emphasis in original]; see also People v. 
Gudger (1994) 29 Cal.App.4th 310, 320–321 [34 Cal.Rptr.2d 510]; Watts v. 
United States (1969) 394 U.S. 705, 707 [89 S.Ct. 1399, 22 L.Ed.2d 664]; United 
States v. Kelner (2d Cir. 1976) 534 F.2d 1020, 1027.) 
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Crimes Against the Government 
 

2652. Resisting an Executive Officer in Performance of Duty (Pen. 
Code, § 69) 

__________________________________________________________________

The defendant is charged [in Count __] with resisting an executive officer in 
the performance of that officer’s duty [in violation of Penal Code section 69]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant [unlawfully] used force [or violence] to resist an 
executive officer; 

 
2. When the defendant acted, the officer was performing (his/her) 

lawful duty; 
 
AND 
 
3. When the defendant acted, (he/she) knew the executive officer was 

performing (his/her) duty. 
 
An executive officer is a government official who may use his or her own 
discretion in performing his or her job duties. [(A/An) __________ <insert 
title, e.g., peace officer, commissioner, etc.> is an executive officer.] 
 
[A sworn member of __________ <insert name of agency that employs peace 
officer>, authorized by __________ <insert appropriate section from Pen. Code, 
§ 830 et seq.> to __________ <describe statutory authority>, is a peace officer.] 
 
[The duties of (a/an) __________ <insert title of officer specified in Pen. Code, § 
830 et seq.> include __________ <insert job duties>.] 
 
[Taking a photograph or making an audio or video recording of an executive 
officer while the officer is in a public place or the person taking the 
photograph or making the recording is in a place where he or she has the 
right to be is not, by itself, a crime.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2670, Lawful Performance: Peace Officer.> 
 
[A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
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excessive force in his or her duties). Instruction 2670 explains (when an arrest 
or detention is unlawful/ [and] when force is unreasonable or excessive).] 
 
New January 2006; Revised August 2014, February 2015[insert date of council 
approval] 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
In order to be “performing a lawful duty,” an executive officer, including a peace 
officer, must be acting lawfully. (In re Manuel G. (1997) 16 Cal.4th 805, 816 [66 
Cal.Rptr.2d 701, 941 P.2d 880]; People v. Gonzalez (1990) 51 Cal.3d 1179, 1217 
[275 Cal.Rptr. 729, 800 P.2d 1159].) The court has a sua sponte duty to instruct 
on lawful performance and the defendant’s reliance on self-defense as it relates to 
the use of excessive force when this is an issue in the case. (People v. Castain 
(1981) 122 Cal.App.3d 138, 145 [175 Cal.Rptr. 651]; People v. Olguin (1981) 119 
Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663]; People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) 
 
If there is an issue in the case as to the lawful performance of a duty by a peace 
officer, give the last bracketed paragraph and CALCRIM No. 2670, Lawful 
Performance: Peace Officer. 
 
If a different executive officer was the alleged victim, the court will need to draft 
an appropriate definition of lawful duty if this is an issue in the case. 
 

AUTHORITY 
 
• ElementsPen. Code, § 69. 

• General Intent OffensePeople v. Roberts (1982) 131 Cal.App.3d Supp. 1, 9 
[182 Cal.Rptr. 757]. 

• Lawful Performance Element to Resisting OfficerIn re Manuel G. (1997) 16 
Cal.4th 805, 816 [66 Cal.Rptr.2d 701, 941 P.2d 880]. 

• Merely Photographing or Recording Officers Not a Crime Pen. Code, § 
69(b). 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, § 119. 
 
1 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 11, 
Arrest, § 11.06[3] (Matthew Bender). 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73, 
Defenses and Justifications, § 73.15[2] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
Penal Code section 148(a) is not a lesser included offense of this crime under the 
statutory elements test, but may be one under the accusatory pleading test.  
(People v. Smith (2013) 57 Cal.4th 232, 241-242 [159 Cal.Rptr.3d 57, 303 P.3d 
368]; see also People v. Belmares (2003) 106 Cal.App.4th 19, 26 [130 Cal.Rptr.2d 
400] and People v. Lopez (2005) 129 Cal.App.4th 1508, 1532 [29 Cal.Rptr.3d 
586]. 
 
Assault may be a lesser included offense of this crime under the accusatory 
pleading test. See People v. Brown (2016) 245 Cal.App.4th 140, 153 [199 
Cal.Rptr.3d 303].   
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Crimes Against the Government 
 

2653. Taking Firearm or Weapon While Resisting Peace Officer or 
Public Officer (Pen. Code, § 148(b) & (c)) 

             

The defendant is charged [in Count __] with taking a (firearm/weapon) from 
a (peace/public) officer while (resisting[,]/obstructing[,]/ [or] delaying) the 
officer in performing or attempting to perform (his/her) duties [in violation of 
Penal Code section 148]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. __________ <insert officer’s name, excluding title> was a 
(peace/public) officer lawfully performing or attempting to perform 
(his/her) duties as a (peace/public) officer; 

 
2. The defendant willfully (resisted[,]/obstructed[,]/ [or] delayed) 

__________ <insert officer’s name, excluding title> in the 
performance of or attempt to perform those duties; 

 
3. When the defendant acted, (he/she) knew, or reasonably should 

have known, that __________ <insert officer’s name, excluding title> 
was a (peace/public) officer performing or attempting to perform 
(his/her) duties; 

 
[AND] 
 
4. While the defendant (resisted[,]/obstructed[,]/ [or] delayed) 

__________ <insert officer’s name, excluding title>, the defendant 
took or removed a (firearm/weapon) from __________’s <insert 
officer’s name, excluding title> person [or immediate presence](;/.) 

 
<Give element 5 when instructing on self-defense or defense of another.> 
[AND 
 
5. The defendant did not act (in self-defense/ [or] in defense of 

someone else).] 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
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[A firearm is any device designed to be used as a weapon, from which a 
projectile is discharged or expelled through a barrel by the force of an 
explosion or other form of combustion.] 
 
[The term firearm is defined in another instruction to which you should 
refer.] 
 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________ <insert description of facts necessary to make employee a peace 
officer, e.g., “designated by the director of the agency as a peace officer”>.] 
 
[An officer or employee of __________ <insert name of state or local 
government agency that employs public officer> is a public officer.] 
 
[The duties of (a/an) __________ <insert title of peace or public officer> 
include __________ <insert job duties>.] 
 
[Taking a photograph or making an audio or video recording of a (peace 
officer/ [or] public officer) while the officer is in a public place or the person 
taking the photograph or making the recording is in a place where he or she 
has the right to be is not, by itself, a crime.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2670, Lawful Performance: Peace Officer.> 
[A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
excessive force in his or her duties). Instruction 2670 explains (when an arrest 
or detention is unlawful/ [and] when force is unreasonable or excessive).] 
             
New January 2006; Revised February 2012 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 5 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
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In addition, the court has a sua sponte duty to instruct on defendant’s reliance on 
self-defense as it relates to the use of excessive force. (People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) If excessive force is an issue, the 
court has a sua sponte duty to instruct the jury that the defendant is not guilty of 
the offense charged, or any lesser included offense in which lawful performance is 
an element, if the defendant used reasonable force in response to excessive force. 
(People v. Olguin (1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) On 
request, the court must instruct that the prosecution has the burden of proving the 
lawfulness of the arrest beyond a reasonable doubt. (People v. Castain (1981) 122 
Cal.App.3d 138, 145 [175 Cal.Rptr. 651].) If lawful performance of a peace 
officer is an issue, give the bracketed paragraph on lawful performance and the 
appropriate portions of CALCRIM No. 2670, Lawful Performance: Peace Officer. 
If lawful performance by a public officer is an issue, the court must draft an 
appropriate instruction depending on the duties of the officer. 
 
Give the bracketed definition of “firearm” unless the court has already given the 
definition in other instructions. In such cases, the court may give the bracketed 
sentence stating that the term is defined elsewhere. 
 
The jury must determine whether the alleged victim is a peace officer. (People v. 
Brown (1988) 46 Cal.3d 432, 444–445 [250 Cal.Rptr. 604, 758 P.2d 1135].) The 
court may instruct the jury on the appropriate definition of “peace officer” from 
the statute (e.g., “a Garden Grove Regular Police Officer and a Garden Grove 
Reserve Police Officer are peace officers”). (Ibid.) However, the court may not 
instruct the jury that the alleged victim was a peace officer as a matter of law (e.g., 
“Officer Reed was a peace officer”). (Ibid.) If the alleged victim is a police officer, 
give the bracketed sentence that begins with “A person employed as a police 
officer.” If the alleged victim is another type of peace officer, give the bracketed 
sentence that begins with “A person employed by.” 
 
The court may give the bracketed sentence that begins, “The duties of a 
__________ <insert title  . . . .> include,” on request. The court may insert a 
description of the officer’s duties such as “the correct service of a facially valid 
search warrant.” (People v. Gonzalez (1990) 51 Cal.3d 1179, 1222 [275 Cal.Rptr. 
729, 800 P.2d 1159].) 
 
Related Instructions 
CALCRIM No. 2654, Intentionally Taking or Attempting to Take Firearm From 
Peace Officer or Public Officer. 
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AUTHORITY 
 
• ElementsPen. Code, § 148(b) & (c); see In re Muhammed C. (2002) 95 

Cal.App.4th 1325, 1329 [116 Cal.Rptr.2d 21] [elements of Pen. Code, § 148(a) 
offense]; Nuno v. County of San Bernardino (1999) 58 F.Supp.2d 1127, 1133 
[officer lawfully performing duties]; People v. Lopez (1986) 188 Cal.App.3d 
592, 599–600 [233 Cal.Rptr. 207] [knowledge that other person is an officer]. 

• Firearm DefinedPen. Code, § 16520. 

• Multiple ViolationsPen. Code, § 148(e). 

• Peace Officer DefinedPen. Code, § 830 et seq. 

• Public OfficerSee, e.g., Pen. Code, §§ 831(a) [custodial officer], 831.4 
[sheriff’s or police security officer], 831.5 [custodial officer], 831.6 
[transportation officer], 3089 [county parole officer]; In re Frederick B. (1987) 
192 Cal.App.3d 79, 89–90 [237 Cal.Rptr. 338], disapproved on other grounds 
in In re Randy G. (2001) 26 Cal.4th 556, 567, fn. 2 [110 Cal.Rptr.2d 516, 28 
P.3d 239] [“public officers” is broader category than “peace officers”]; see also 
Pen. Code, § 836.5(a) [authority to arrest without warrant]. 

• Public Official DefinedGov. Code, § 82048; see In re Eddie D. (1991) 235 
Cal.App.3d 417, 421 [286 Cal.Rptr. 684]. 

• Unlawful Arrest or Act by OfficerPen. Code, § 148(f); Franklin v. Riverside 
County (1997) 971 F.Supp. 1332, 1335–1336; People v. Curtis (1969) 70 
Cal.2d 347, 354 [74 Cal.Rptr. 713, 450 P.2d 33]; Susag v. City of Lake Forest 
(2002) 94 Cal.App.4th 1401, 1409 [115 Cal.Rptr.2d 269]. 

• Delaying Officer From Performing DutiesPeople v. Allen (1980) 109 
Cal.App.3d 981, 985–986, 987 [167 Cal.Rptr. 502]. 

• General Intent CrimeIn re Muhammed C. (2002) 95 Cal.App.4th 1325, 1329 
[116 Cal.Rptr.2d 21]; People v. Matthews (1999) 70 Cal.App.4th 164, 175 [82 
Cal.Rptr.2d 502]. 

• “Take” or “Remove” DefinedPeople v. Matthews (1999) 70 Cal.App.4th 
164, 173, 175 [82 Cal.Rptr.2d 502]. 

• Verbal Resistance or ObstructionPeople v. Quiroga (1993) 16 Cal.App.4th 
961, 968, 970–972 [20 Cal.Rptr.2d 446] [nondisclosure of identity following 
arrest for felony, not misdemeanor]; People v. Green (1997) 51 Cal.App.4th 
1433, 1438 [59 Cal.Rptr.2d 913] [attempt to intimidate suspected victim into 
denying offense]. 

• Merely Photographing or Recording Officers Not a Crime Pen. Code, § 
148(g). 
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Secondary Sources 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, §§ 18–20. 
 
1 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 11, 
Arrest, § 11.06[3] (Matthew Bender). 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Removal of Firearm or WeaponPen. Code, §§ 663, 148(b) & (c). 

• Misdemeanor Resisting ArrestPen. Code, § 148(a)(1). 
 
 

RELATED ISSUES 
 
Multiple Violations 
A person may be convicted of multiple violations of this section if there are 
multiple officer victims. (Pen. Code, § 148(e).) However, a person may not be 
convicted of both resisting an officer in violation of Penal Code section 148(a) and 
removing a weapon or firearm from an officer in violation of Penal Code section 
148(b), (c), or (d) if the resistance and removal were committed against the same 
officer. (Pen. Code, § 148(e).) 
 
Other Forms of Resistance or Interference 
It is a misdemeanor under Penal Code section 148(a)(1) to willfully resist, delay, 
or obstruct any emergency medical technician in discharging or attempting to 
discharge his or her duties of employment. (See Health & Saf. Code, § 1797 
[defining emergency medical technician].) It is also a misdemeanor under Penal 
Code section 148(a)(2) to knowingly and maliciously interrupt, disrupt, impede, or 
otherwise interfere with the transmission of a communication over a public safety 
radio frequency. 
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Crimes Against the Government 
 

2655. Causing Death or Serious Bodily Injury While Resisting Peace 
Officer (Pen. Code, § 148.10(a) & (b)) 

             

The defendant is charged [in Count __] with causing (the death of/serious 
bodily injury to) a peace officer performing (his/her) duties [in violation of 
Penal Code section 148.10]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. __________ <insert officer’s name, excluding title> was a peace 
officer lawfully performing or attempting to perform (his/her) 
duties as a peace officer; 

 
2. The defendant willfully resisted __________ <insert officer’s name, 

excluding title> in the performance of or the attempt to perform 
(his/her) duties; 

 
3. When the defendant acted, (he/she) knew, or reasonably should 

have known, that __________ <insert officer’s name, excluding title> 
was a peace officer performing or attempting to perform (his/her) 
duties; 

 
4. __________’s <insert officer’s name, excluding title> actions were 

reasonable, based on the facts or circumstances confronting 
(him/her) at the time; 

 
5. The detention and arrest of (the defendant/__________ <insert name 

of person other than defendant who was arrested>) were lawful and 
there was probable cause to detain; 

 
[AND] 
 
6. The defendant’s willful resistance caused (the death of/serious 

bodily injury to) __________ <insert officer’s name, excluding 
title>(;/.) 

 
<Give element 7 when instructing on self-defense or defense of another.> 
[AND 
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7. The defendant did not act (in self-defense/ [or] in defense of 
someone else).] 

 
Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
In order to prove that __________’s <insert officer’s name, excluding title> 
(death/serious bodily injury) was caused by the defendant’s willful resistance, 
the People must prove that: 
 

1. A reasonable person in the defendant’s position would have 
foreseen that (his/her) willful resistance could begin a chain of 
events likely to result in the officer’s death or serious bodily injury; 

 
2. Defendant’s willful resistance was a direct and substantial factor in 

causing __________’s <insert officer’s name, excluding title> 
(death/serious bodily injury); 

 
AND 
 
3. __________’s <insert officer’s name, excluding title> (death/serious 

bodily injury) would not have happened if the defendant had not 
willfully resisted __________ <insert officer’s name, excluding title> 
from performing or attempting to perform (his/her) duties. 

 
A substantial factor is more than a trivial or remote factor. However, it does 
not need to be the only factor that caused __________’s <insert officer’s name, 
excluding title> (death/serious bodily injury). 
 
[Willful resistance may include fleeing from the officer.] 
 
[A serious bodily injury means a serious impairment of physical condition. 
Such an injury may include[, but is not limited to]: (loss of consciousness/ 
concussion/ bone fracture/ protracted loss or impairment of function of any 
bodily member or organ/ a wound requiring extensive suturing/ [and] serious 
disfigurement).] 
 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
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__________<insert description of facts necessary to make employee a peace 
officer, e.g, “designated by the director of the agency as a peace officer”>.] 
 
[The duties of (a/an) __________ <insert title of peace officer> include 
__________ <insert job duties>.] 
 
[Taking a photograph or making an audio or video recording of an executive 
officer while the officer is in a public place or the person taking the 
photograph or making the recording is in a place where he or she has the 
right to be is not, by itself, a crime.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2670, Lawful Performance: Peace Officer.> 
[A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
excessive force in his or her duties). Instruction 2670 explains (when an arrest 
or detention is unlawful/ [and] when force is unreasonable or excessive).] 
             
New January 2006; Revised August 2006 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
If there is sufficient evidence of self-defense or defense of another, the court has a 
sua sponte duty to instruct on the defense. Give bracketed element 7 and any 
appropriate defense instructions. (See CALCRIM Nos. 3470–3477.) 
 
In addition, the court has a sua sponte duty to instruct on defendant’s reliance on 
self-defense as it relates to the use of excessive force. (People v. White (1980) 101 
Cal.App.3d 161, 167–168 [161 Cal.Rptr. 541].) If excessive force is an issue, the 
court has a sua sponte duty to instruct the jury that the defendant is not guilty of 
the offense charged, or any lesser included offense in which lawful performance is 
an element, if the defendant used reasonable force in response to excessive force. 
(People v. Olguin (1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) On 
request, the court must instruct that the prosecution has the burden of proving the 
lawfulness of the arrest beyond a reasonable doubt. (People v. Castain (1981) 122 
Cal.App.3d 138, 145 [175 Cal.Rptr. 651].) If lawful performance of a peace officer 
is an issue, give the bracketed paragraph on lawful performance and the 
appropriate portions of CALCRIM No. 2670, Lawful Performance: Peace Officer. 
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The jury must determine whether the alleged victim is a peace officer. (People v. 
Brown (1988) 46 Cal.3d 432, 444–445 [250 Cal.Rptr. 604, 758 P.2d 1135].) The 
court may instruct the jury on the appropriate definition of “peace officer” from 
the statute (e.g., “a Garden Grove Regular Police Officer and a Garden Grove 
Reserve Police Officer are peace officers”). (Ibid.) However, the court may not 
instruct the jury that the alleged victim was a peace officer as a matter of law (e.g., 
“Officer Reed was a peace officer”). (Ibid.) If the alleged victim is a police officer, 
give the bracketed sentence that begins with “A person employed as a police 
officer.” If the alleged victim is another type of peace officer, give the bracketed 
sentence that begins with “A person employed by.” 
 
The court may give the bracketed sentence that begins, “The duties of a 
__________ <insert title  . . . .> include,” on request. The court may insert a 
description of the officer’s duties such as “the correct service of a facially valid 
search warrant.” (People v. Gonzalez (1990) 51 Cal.3d 1179, 1222 [275 Cal.Rptr. 
729, 800 P.2d 1159].) 
 

AUTHORITY 
 
• ElementsPen. Code, § 148.10(a) & (b). 

• Peace Officer DefinedPen. Code, § 830 et seq. 

• Serious Bodily Injury DefinedPen. Code, §§ 148.10(d), 243(f)(4); People v. 
Taylor (2004) 118 Cal.App.4th 11, 25, fn. 4 [12 Cal.Rptr.3d 693]. 

• Willful Resistance Includes FlightPeople v. Superior Court (Ferguson) 
(2005) 132 Cal.App.4th 1525, 1535 [34 Cal.Rptr.3d 481]. 

• Unlawful Arrest or Act by OfficerPen. Code, § 148(f); Franklin v. Riverside 
County (1997) 971 F.Supp. 1332, 1335–1336; People v. Curtis (1969) 70 
Cal.2d 347, 354 [74 Cal.Rptr. 713, 450 P.2d 33]; Susag v. City of Lake Forest 
(2002) 94 Cal.App.4th 1401, 1409 [115 Cal.Rptr.2d 269]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, § 21. 
 
1 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 11, 
Arrest, § 11.06[3][b] (Matthew Bender). 
 

146



Copyright Judicial Council of California 

LESSER INCLUDED OFFENSES 
 
• Misdemeanor Resisting ArrestPen. Code, § 148(a)(1). 
 

RELATED ISSUES 
 
Exclusions 
Penal Code section 148.10 “does not apply to conduct that occurs during labor 
picketing, demonstrations, or disturbing the peace.” (Pen. Code, § 148.10(c).)  
 
Photographing or Recording Officers 
Penal Code section 148(g) provides that merely photographing or recording a 
public officer or peace officer under certain conditions is not a crime.  This new 
provision limits its application to violations of subdivision (a) of the same statute, 
however.  Until the legislature or courts of review provide further guidance, it is 
unclear whether section 148(g) would apply to violations of Penal Code section 
148.10. 
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Crimes Against the Government 
 

2656. Resisting Peace Officer, Public Officer, or EMT (Pen. Code, § 
148(a)) 

             

The defendant is charged [in Count __] with (resisting[,]/ [or] obstructing[,]/ 
[or] delaying) a (peace officer/public officer/emergency medical technician) in 
the performance or attempted performance of (his/her) duties [in violation of 
Penal Code section 148(a)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. __________ <insert name, excluding title> was (a/an) (peace 
officer/public officer/emergency medical technician) lawfully 
performing or attempting to perform (his/her) duties as a (peace 
officer/public officer/emergency medical technician); 

 
2. The defendant willfully (resisted[,]/ [or] obstructed[,]/ [or] delayed) 

__________ <insert name, excluding title> in the performance or 
attempted performance of those duties; 

 
AND 

 
3. When the defendant acted, (he/she) knew, or reasonably should 

have known, that __________ <insert name, excluding title> was 
(a/an) (peace officer/public officer/emergency medical technician) 
performing or attempting to perform (his/her) duties. 

 
Someone commits an act willfully when he or she does it willingly or on 
purpose. It is not required that he or she intend to break the law, hurt 
someone else, or gain any advantage. 
 
[A person who is employed as a police officer by __________ <insert name of 
agency that employs police officer> is a peace officer.] 
 
[A person employed by __________ <insert name of agency that employs peace 
officer, e.g., “the Department of Fish and Wildlife”> is a peace officer if 
__________ <insert description of facts necessary to make employee a peace 
officer, e.g., “designated by the director of the agency as a peace officer”>.] 
 
[An officer or employee of __________ <insert name of state or local 
government agency that employs public officer> is a public officer.] 
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[An emergency medical technician is someone who holds a valid certificate as 
an emergency medical technician.] 
 
[The duties of (a/an) __________ <insert title of peace officer, public officer, or 
emergency medical technician> include __________ <insert job duties>.] 
 
[Taking a photograph or making an audio or video recording of a peace 
officer/public officer/emergency medical technician) while the officer is in a 
public place or the person taking the photograph or making the recording is 
in a place where he or she has the right to be is not, by itself, a crime.] 
 
<When lawful performance is an issue, give the following paragraph and 
Instruction 2670, Lawful Performance: Peace Officer.> 
[A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
excessive force in his or her duties). Instruction 2670 explains (when an arrest 
or detention is unlawful/ [and] when force is unreasonable or excessive).] 
 
[[The People allege that the defendant (resisted[,]/ [or] obstructed[,]/ [or] 
delayed) __________ <insert name, excluding title> by doing the following: 
__________ <insert description of acts when multiple acts alleged>.] You may 
not find the defendant guilty unless you all agree that the People have proved 
that the defendant committed at least one of the alleged acts of (resisting[,]/ 
[or] obstructing[,]/ [or] delaying) a (peace officer/public officer/emergency 
medical technician) who was lawfully performing his or her duties, and you 
all agree on which act (he/she) committed.] 
 
[If a person intentionally goes limp, requiring an officer to drag or carry the 
person in order to accomplish a lawful arrest, that person may have willfully 
(resisted[,]/ [or] obstructed[,]/ [or] delayed) the officer if all the other 
requirements are met.]
             
New January 2006; Revised June 2007 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime.  
 
The court may use the optional bracketed language in the penultimate paragraph to 
insert a description of the multiple acts alleged if appropriate. 
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“[I]f a defendant is charged with violating section 148 and the arrest is found to be 
unlawful, a defendant cannot be convicted of that section.” (People v. White 
(1980) 101 Cal.App.3d 161, 166 [161 Cal.Rptr. 541].) An unlawful arrest includes 
both an arrest made without legal grounds and an arrest made with excessive 
force. (Id. at p. 167.) “[D]isputed facts bearing on the issue of legal cause must be 
submitted to the jury considering an engaged-in-duty element.” (People v. 
Gonzalez (1990) 51 Cal.3d 1179, 1217 [275 Cal.Rptr. 729, 800 P.2d 1159].) The 
court has a sua sponte duty to instruct that the defendant is not guilty of the 
offense charged if the arrest was unlawful. (People v. Olguin (1981) 119 
Cal.App.3d 39, 46–47 [173 Cal.Rptr. 663].) On request, the court must instruct 
that the prosecution has the burden of proving the lawfulness of an arrest beyond a 
reasonable doubt. (People v. Castain (1981) 122 Cal.App.3d 138, 145 [175 
Cal.Rptr. 651].)  
 
If lawful performance is an issue, give the bracketed paragraph on lawful 
performance and the appropriate portions of CALCRIM No. 2670, Lawful 
Performance: Peace Officer. When giving the portion of CALCRIM No. 2670 on 
the “use of force,” the court must either delete the following sentence or specify 
that this sentence does not apply to a charge of violating Penal Code section 148: 
“If a person knows, or reasonably should know, that a peace officer is arresting or 
detaining him or her, the person must not use force or any weapon to resist an 
officer’s use of reasonable force.” (People v. White, supra, 101 Cal.App.3d at pp. 
168–169 [court must clarify that Pen. Code, § 834a does not apply to charge under 
section 148].) 
 
If the prosecution alleges multiple, distinct acts of resistance, the court has a sua 
sponte duty to instruct on unanimity. (People v. Moreno (1973) 32 Cal.App.3d 
Supp. 1, 9 [108 Cal.Rptr. 338].) Give CALCRIM No. 3500, Unanimity, if needed. 
 
The jury must determine whether the alleged victim is a peace officer. (People v. 
Brown (1988) 46 Cal.3d 432, 444–445 [250 Cal.Rptr. 604, 758 P.2d 1135].) The 
court may instruct the jury on the appropriate definition of “peace officer” from 
the statute (e.g., “a Garden Grove Regular Police Officer and a Garden Grove 
Reserve Police Officer are peace officers”). (Ibid.) However, the court may not 
instruct the jury that the alleged victim was a peace officer as a matter of law (e.g., 
“Officer Reed was a peace officer”). (Ibid.) If the alleged victim is a police officer, 
give the bracketed sentence that begins with “A person employed as a police 
officer.” If the alleged victim is another type of peace officer, give the bracketed 
sentence that begins with “A person employed by.” 
 
The court may give the bracketed sentence that begins with “The duties of a 
__________ <insert title . . . > include” on request. The court may insert a 
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description of the alleged victim’s duties such as “the correct service of a facially 
valid search warrant.” (People v. Gonzalez (1990) 51 Cal.3d 1179, 1222 [275 
Cal.Rptr. 729, 800 P.2d 1159].) 
 
If the facts indicate passive resistance to arrest, give the bracketed sentence that 
begins with “If a person goes limp.” (In re Bacon (1966) 240 Cal.App.2d 34, 53 
[49 Cal.Rptr. 322].) 
 

AUTHORITY 
 

• ElementsPen. Code, § 148(a); see In re Muhammed C. (2002) 95 
Cal.App.4th 1325, 1329 [116 Cal.Rptr.2d 21]. 

• General-Intent CrimeIn re Muhammed C. (2002) 95 Cal.App.4th 1325, 1329 
[116 Cal.Rptr.2d 21]. 

• Knowledge RequiredPeople v. Lopez (1986) 188 Cal.App.3d 592, 599–600 
[233 Cal.Rptr. 207]. 

• Multiple Violations Permissible If Multiple OfficersPen. Code, § 148(e). 

• Peace Officer DefinedPen. Code, § 830 et seq. 

• Emergency Medical Technician DefinedHealth & Saf. Code, §§ 1797.80–
1797.84. 

• Delaying Officer From Performing DutiesPeople v. Allen (1980) 109 
Cal.App.3d 981, 985–986, 987 [167 Cal.Rptr. 502]. 

• Verbal Resistance or ObstructionPeople v. Quiroga (1993) 16 Cal.App.4th 
961, 968, 970–972 [20 Cal.Rptr.2d 446] [nondisclosure of identity following 
arrest for felony, not misdemeanor]; People v. Green (1997) 51 Cal.App.4th 
1433, 1438 [59 Cal.Rptr.2d 913] [attempt to intimidate suspected victim into 
denying offense]. 

• Passive Resistance to ArrestIn re Bacon (1966) 240 Cal.App.2d 34, 53 [49 
Cal.Rptr. 322]. 

• UnanimityPeople v. Moreno (1973) 32 Cal.App.3d Supp. 1, 9 [108 Cal.Rptr. 
338]. 

• Merely Photographing or Recording Officers Not a Crime Pen. Code, § 
148(g). 

 
Secondary Sources 
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2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Governmental Authority, §§ 18–19. 
 
1 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 11, 
Arrest, § 11.06[3][b] (Matthew Bender). 
 
4 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 85, 
Submission to Jury and Verdict, § 85.02[2][a][i] (Matthew Bender). 
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Crimes Against the Government 
 

2670. Lawful Performance: Peace Officer 
__________________________________________________________________ 

The People have the burden of proving beyond a reasonable doubt that 
__________ <insert name, excluding title> was lawfully performing (his/her) 
duties as a peace officer. If the People have not met this burden, you must 
find the defendant not guilty of __________ <insert name[s] of all offense[s] 
with lawful performance as an element>. 
 
A peace officer is not lawfully performing his or her duties if he or she is 
(unlawfully arresting or detaining someone/ [or] using unreasonable or 
excessive force when making or attempting to make an otherwise lawful 
arrest or detention). 
 
<A. Unlawful Detention> 
[A peace officer may legally detain someone if [the person consents to the 
detention or if]: 
 

1. Specific facts known or apparent to the officer lead him or her to 
suspect that the person to be detained has been, is, or is about to be 
involved in activity relating to crime; 

 
AND 

 
2. A reasonable officer who knew the same facts would have the same 

suspicion. 
 
Any other detention is unlawful. 
 
In deciding whether the detention was lawful, consider evidence of the 
officer’s training and experience and all the circumstances known by the 
officer when he or she detained the person.] 
 
<B. Unlawful Arrest> 
[A peace officer may legally arrest someone [either] (on the basis of an arrest 
warrant/ [or] if he or she has probable cause to make the arrest). 
 
Any other arrest is unlawful. 
 
Probable cause exists when the facts known to the arresting officer at the time 
of the arrest would persuade someone of reasonable caution that the person 
to be arrested has committed a crime. 
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In deciding whether the arrest was lawful, consider evidence of the officer’s 
training and experience and all the circumstances known by the officer when 
he or she arrested the person. 
 
<Arrest without warrant for most misdemeanors or infractions> 
[In order for an officer to lawfully arrest someone without a warrant for a 
misdemeanor or infraction, the officer must have probable cause to believe 
that the person to be arrested committed a misdemeanor or infraction in the 
officer’s presence.] 
 
<Arrest without warrant for felony or misdemeanor not requiring commission in 
officer’s presence; see Bench Notes> 
[In order for an officer to lawfully arrest someone for (a/an) (felony/ [or] 
__________ <insert misdemeanor not requiring commission in officer’s 
presence>) without a warrant, the officer must have probable cause to believe 
the person to be arrested committed (a/an) (felony/ [or] __________ <insert 
misdemeanor not requiring commission in officer’s presence>). However, it is 
not required that the offense be committed in the officer’s presence.] 
 
__________ <insert crime that was basis for arrest> is (a/an) 
(felony/misdemeanor/infraction). 
 
<Entering home without warrant> 
[In order for an officer to enter a home to arrest someone without a warrant 
[and without consent]: 
 

1. The officer must have probable cause to believe that the person to 
be arrested committed a crime and is in the home; 

 
AND 

 
2. Exigent circumstances require the officer to enter the home without 

a warrant. 
 

The term exigent circumstances describes an emergency situation that 
requires swift action to prevent (1) imminent danger to life or serious damage 
to property, or (2) the imminent escape of a suspect or destruction of 
evidence.] 
 
[The officer must tell that person that the officer intends to arrest him or her, 
why the arrest is being made, and the authority for the arrest. [The officer 
does not have to tell the arrested person these things if the officer has 
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probable cause to believe that the person is committing or attempting to 
commit a crime, is fleeing immediately after having committed a crime, or 
has escaped from custody.] [The officer must also tell the arrested person the 
offense for which he or she is being arrested if he or she asks for that 
information.]]] 
 
<When giving either paragraph A on unlawful detention or paragraph B on 
unlawful arrest, give the following paragraph also, if applicable> 
[Photographing or recording a peace officer while the officer is in a public 
place or while the person photographing or recording is in a place where he 
or she has the right to be is not, by itself, a crime nor a basis for (reasonable 
suspicion to detain/ [nor] probable cause to arrest).] 
 
<C. Use of Force> 
[Special rules control the use of force. 
 
A peace officer may use reasonable force to arrest or detain someone, to 
prevent escape, to overcome resistance, or in self-defense. 
 
[If a person knows, or reasonably should know, that a peace officer is 
arresting or detaining him or her, the person must not use force or any 
weapon to resist an officer’s use of reasonable force. [However, you may not 
find the defendant guilty of resisting arrest if the arrest was unlawful, even if 
the defendant knew or reasonably should have known that the officer was 
arresting him.]]  
 
If a peace officer uses unreasonable or excessive force while (arresting or 
attempting to arrest/ [or] detaining or attempting to detain) a person, that 
person may lawfully use reasonable force to defend himself or herself.  
 
A person being arrested or detained uses reasonable force when he or she: (1) 
uses that degree of force that he or she actually believes is reasonably 
necessary to protect himself or herself from the officer’s use of unreasonable 
or excessive force; and (2) uses no more force than a reasonable person in the 
same situation would believe is necessary for his or her protection.]
__________________________________________________________________ 
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction if there is sufficient 
evidence that the officer was not lawfully performing his or her duties and lawful 
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performance is an element of the offense. (People v. Gonzalez (1990) 51 Cal.3d 
1179, 1217 [275 Cal.Rptr. 729, 800 P.2d 1159] [“disputed facts bearing on the 
issue of legal cause must be submitted to the jury considering an engaged-in-duty 
element”]; People v. Olguin (1981) 119 Cal.App.3d 39, 46–47 [173 Cal.Rptr. 
663]; People v. Castain (1981) 122 Cal.App.3d 138, 145 [175 Cal.Rptr. 651]; 
People v. White (1980) 101 Cal.App.3d 161, 166–168 [161 Cal.Rptr. 541].)  
 
Give section A if there is an issue as to whether the officer had a legal basis to 
detain someone. Give section B if there is an issue as to whether the officer had a 
legal basis to arrest someone. Give section C if there is an issue as to whether the 
officer used excessive force in arresting or detaining someone. If the issue is 
whether the officer used excessive force in some other duty, give section C with 
any necessary modifications.  
 
If this instruction is only relevant to a charge of violating Penal Code section 148, 
the court must not give the bracketed sentence in section C that begins with “If a 
person knows, or reasonably should know, that a peace officer is arresting or 
detaining him or her.” (People v. White, supra, 101 Cal.App.3d at pp. 168–169 
[court must clarify that Penal Code section 834a does not apply to charge under 
section 148].) If the case does not involve an alleged violation of Penal Code 
section 148 (either as a charge offense or as a lesser), the court should give that 
bracketed sentence. If the case involves an alleged violation of Penal Code section 
148 as well as other offenses in which lawful performance is an element, the court 
may give the bracketed sentence but must also give the sentence that begins with 
“However, you may not find the defendant guilty of resisting arrest.” 
 
When giving the bracketed section under the heading “A. Unlawful Detention,” if 
there is a factual issue about whether the person was in fact “detained,” the court 
should provide the jury with a definition of when a person is detained. Similarly, if 
there is a factual issue as to whether the person consented to the detention, the 
court should instruct on consent. (See People v. Wilkins (1993) 14 Cal.App.4th 
761, 777 [17 Cal.Rptr.2d 743].) 
 
In the section headed “B. Unlawful Arrest,” two options are provided for arrests 
without a warrant. The general rule is that an officer may not make an arrest for a 
misdemeanor or infraction unless the offense was committed in the officer’s 
presence. (See Pen. Code, § 836(a)(1).) Statutes provide exceptions to this 
requirement for some misdemeanors. (See, e.g., Pen. Code, § 836(c) [violation of 
domestic violence protective or restraining order]; Veh. Code, § 40300.5 [driving 
under the influence plus traffic accident or other specified circumstance].) If the 
officer made the arrest for an infraction or a misdemeanor falling under the 
general rule, give the bracketed paragraph under the heading “Arrest without 
warrant for most misdemeanors or infraction.” If the officer made the arrest for a 
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felony or misdemeanor not requiring commission in the officer’s presence give the 
bracketed paragraph under the heading “Arrest without warrant for felony or 
misdemeanor not requiring commission in officer’s presence.” The court may also 
give both bracketed paragraphs, if appropriate. 
 
Give the bracketed section about entering a home without a warrant if the arrest 
took place in a home. (People v. Wilkins (1993) 14 Cal.App.4th 761, 777 [17 
Cal.Rptr.2d 743].) If there is a factual issue about whether the officer had consent 
to enter the home, the court must also instruct on the legal requirements for 
consent. (Ibid.)  
 

AUTHORITY 
 
• Instructional DutyPeople v. Gonzalez (1990) 51 Cal.3d 1179, 1217 [275 

Cal.Rptr. 729, 800 P.2d 1159]; People v. Olguin (1981) 119 Cal.App.3d 39, 
46–47 [173 Cal.Rptr. 663]; People v. Castain (1981) 122 Cal.App.3d 138, 145 
[175 Cal.Rptr. 651]; People v. White (1980) 101 Cal.App.3d 161, 166–168 
[161 Cal.Rptr. 541]. 

• Lawful Detention People v. Celis (2004) 33 Cal.4th 667, 674-675 [16 
Cal.Rptr.3d 85, 93 P.3d 1027]. 

• Lawful ArrestPen. Code, §§ 834–836, 841. 

• Probable Cause DefinedPeople v. Celis (2004) 33 Cal.4th 667, 673 [16 
Cal.Rptr.3d 85, 93 P.3d 1027]; People v. Fischer (1957) 49 Cal.2d 442, 446 
[317 P.2d 967]. 

• Officer’s Training and Experience RelevantPeople v. Lilienthal (1978) 22 
Cal.3d 891, 899 [150 Cal.Rptr. 910, 587 P.2d 706]; People v. Clayton (1970) 
13 Cal.App.3d 335, 338 [91 Cal.Rptr. 494]. 

• Duty to Submit to Arrest or DetentionPen. Code, § 834(a); People v. Allen 
(1980) 109 Cal.App.3d 981, 985 [167 Cal.Rptr. 502]; People v. Curtis (1969) 70 
Cal.2d 347, 351 [74 Cal.Rptr. 713, 450 P.2d 33]. 

• Exigent Circumstances to Enter HomePeople v. Wilkins (1993) 14 
Cal.App.4th 761, 777 [17 Cal.Rptr.2d 743]; People v. Ramey (1976) 16 Cal.3d 
263, 276 [127 Cal.Rptr. 629, 545 P.2d 1333]; People v. Hoxter (1999) 75 
Cal.App.4th 406, 414, fn. 7 [89 Cal.Rptr.2d 259]. 

• Reasonable ForcePen. Code, §§ 692, 693. 

• Excessive Force Makes Arrest UnlawfulPeople v. White (1980) 101 
Cal.App.3d 161, 166–168 [161 Cal.Rptr. 541]. 
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• Excessive Force Triggers Right to Self-Defense With Reasonable 
ForcePeople v. Curtis (1969) 70 Cal.2d 347, 356 [74 Cal.Rptr. 713, 450 P.2d 
33]. 

• Merely Photographing or Recording Officers Not a Crime Pen. Code, § 
148(g). 

 
Secondary Sources 
 
1 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 11, 
Arrest, §§ 11.01-11.06 (Matthew Bender). 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 73, 
Defenses and Justifications, § 73.15[1], [2] (Matthew Bender). 
 

RELATED ISSUES 
 
Service of Warrant 
An officer is lawfully engaged in his or her duties if he or she is correctly serving  
“a facially valid search or arrest warrant, regardless of the legal sufficiency of the 
facts shown in support of the warrant.” (People v. Gonzalez (1990) 51 Cal.3d 
1179, 1222 [275 Cal.Rptr. 729, 800 P.2d 1159].) On the other hand, “the proper 
service of a warrant is a jury issue under the engaged-in-duty requirement.” (Id. at 
p. 1223 [emphasis in original].) If there is a factual dispute over the manner in 
which the warrant was served, the court should instruct the jury on the 
requirements for legal service of the warrant. (Ibid.) 
 
Lawfulness of Officer’s Conduct Based on Objective Standard 
The rule “requires that the officer’s lawful conduct be established as an objective 
fact; it does not establish any requirement with respect to the defendant’s mens 
rea.” (People v. Jenkins (2000) 22 Cal.4th 900, 1020 [95 Cal.Rptr.2d 377, 997 
P.2d 1044].) The defendant’s belief about whether the officer was or was not 
acting lawfully is irrelevant. (Id  at p. 1021.) 
 
Photographing or Recording Officers 
Penal Code section 148(g) provides that merely photographing or recording a 
public officer or peace officer under certain conditions is not a crime.  The 
intended scope of this new legislation is unclear.  Until the legislature or courts of 
review provide further guidance, the court will have to determine whether section 
148(g) should apply in an individual case. 
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Vandalism 
 

2901. Vandalism: Amount of Damage (Pen. Code, § 594(b)(1)) 
__________________________________________________________________ 

If you find the defendant guilty of vandalism [in Count[s] __], you must then 
decide whether the People have proved that the amount of damage caused by 
the vandalism [(in each count/in Count[s] __)] was $400 or more. [If you 
decide that the amount of damage was $400 or more, you must then decide 
whether the People have proved that the damage [(in each count/in Count[s] 
__)] was also $10,000 or more.] 
 
The People have the burden of proving this allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that this 
allegation has not been proved.  
__________________________________________________________________ 
New January 2006; Revised February 2014 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to instruct on these sentencing factors. 
 
This instruction must be given with CALCRIM No. 2900, Vandalism. 
 
The court must provide the jury with a verdict form on which the jury will indicate 
if the prosecution has or has not been proved that the damage was $400 or more 
and, if appropriate, $10,000 or more. 
 

AUTHORITY 
 
• EnhancementPen. Code, § 594(b)(1). 

• This Instruction UpheldPeople v. Carrasco  (2012) 209 Cal.App.4th 715, 
722-723 [147 Cal.Rptr.3d 383]. 

 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§ 277-285. 
 

RELATED ISSUES 
 
Damage Cannot Be AggregatedAggregation of Damages 
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Damage resulting from multiple acts of vandalism may be aggregated to constitute 
a felony if the acts were part of a single general impulse, intention, or plan. 
(People v. Carrasco, supra, 209 Cal.App.4th at pp. 719-721.) 
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Theft and Extortion 
 

1800. Theft by Larceny (Pen. Code, § 484) 
             

The defendant is charged [in Count __] with [grand/petty] theft [by larceny] 
[in violation of Penal Code section 484]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant took possession of property owned by someone else; 
 
2. The defendant took the property without the owner’s [or owner’s 

agent’s] consent; 
 

3. When the defendant took the property (he/she) intended (to deprive 
the owner of it permanently/ [or] to remove it from the owner’s [or 
owner’s agent’s] possession for so extended a period of time that the 
owner would be deprived of a major portion of the value or 
enjoyment of the property); 

 
 AND 
 

4. The defendant moved the property, even a small distance, and kept 
it for any period of time, however brief. 

 
[An agent is someone to whom the owner has given complete or partial 
authority and control over the owner’s property.]  
 
[For petty theft, the property taken can be of any value, no matter how 
slight.] 
  
New January 2006 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
To have the requisite intent for theft, the defendant must either intend to deprive 
the owner permanently or to deprive the owner of a major portion of the property’s 
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value or enjoyment. (See People v. Avery (2002) 27 Cal.4th 49, 57–58 [115 
Cal.Rptr.2d 403, 38 P.3d 1].) Select the appropriate language in element 3. 
 
Related Instructions 
If the defendant is also charged with grand theft, give CALCRIM No. 1801, Theft: 
Degrees. If the defendant is charged with petty theft, no other instruction is 
required, and the jury should receive a petty theft verdict form.  
 
If the defendant is charged with petty theft with a prior conviction, give 
CALCRIM No. 1850, Petty Theft With Prior Conviction. 
 
If a different theory of theft is presented, see CALCRIM No. 1804, Theft by False 
Pretense, CALCRIM No. 1805, Theft by Trick, CALCRIM No. 1806, Theft by 
Embezzlement. See also CALCRIM No. 1861, Jury Does Not Need to Agree on 
Form of Theft. The court may also wish to instruct with the bracketed “[by 
larceny]” in the first sentence to distinguish this theory of theft from the others. 
 
For theft of real property, use CALCRIM No. 1804, Theft by False Pretense. (See 
People v. Sanders (1998) 67 Cal.App.4th 1403, 1413–1417 [79 Cal.Rptr.2d 806].) 
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AUTHORITY 
 

• ElementsPen. Code, § 484; People v. Williams (1946) 73 Cal.App.2d 154, 
157 [166 P.2d 63]; People v. Edwards (1925) 72 Cal.App. 102, 112–117 [236 
P. 944], disapproved on other grounds in In re Estrada (1965) 63 Cal.2d 740, 
748 [48 Cal.Rptr. 172, 408 P.2d 948]. 

• Intent to Deprive Owner of Main ValuePeople v. Avery (2002) 27 Cal.4th 
49, 57–59 [115 Cal.Rptr.2d 403, 38 P.3d 1], disapproving, to extent it is 
inconsistent, People v. Marquez (1993) 16 Cal.App.4th 115, 123 [20 
Cal.Rptr.2d 365]; People v. Zangari (2001) 89 Cal.App.4th 1436, 1447 [108 
Cal.Rptr.2d 250]. 

 
 
Secondary Sources 

 
2 Witkin & Epstein, California Criminal Law (3d ed. 2000) Crimes Against 
Property, §§13-16. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01 (Matthew Bender). 
 

 
COMMENTARY 

 
Asportation 
To constitute a completed theft, the property must be asported or carried away. 
(People v. Shannon (1998) 66 Cal.App.4th 649, 654 [78 Cal.Rptr.2d 177].) 
Asportation requires three things: (1) the goods are severed from the possession or 
custody of the owner, (2) the goods are in the complete possession of the thief or 
thieves, and (3) the property is moved, however slightly. (Ibid.; People v. Edwards 
(1925) 72 Cal.App. 102, 114–115 [236 P. 944], disapproved on other grounds in 
In re Estrada (1965) 63 Cal.2d 740 [48 Cal.Rptr. 172, 408 P.2d 948]; People v. 
Collins (1959) 172 Cal.App.2d 295, 299 [342 P.2d 370] [joint possession of 
property by more than one thief].) Asportation is fulfilled by wrongful removal of 
property from the owner or possessor, against his or her will with the intent to 
steal it, even though the property is retained by the thief but a moment. (People v. 
Quiel (1945) 68 Cal.App.2d 674, 679 [157 P.2d 446].) Paragraph 4 sets forth the 
asportation element. 
 
Value 
The property taken must have some intrinsic value, however slight. (People v. 
Franco (1970) 4 Cal.App.3d 535, 542 [84 Cal.Rptr. 513]; People v. Martinez 

163



Copyright Judicial Council of California  

(2002) 95 Cal.App.4th 581, 585 [115 Cal.Rptr.2d 574].) The final bracketed 
paragraph may be given on request if the property in question was of slight value. 
 

LESSER INCLUDED OFFENSES 
 
• Petty TheftPen. Code, § 486. 

• Attempted TheftPen. Code, §§ 664, 484. 

• Taking an Automobile Without ConsentVeh. Code, § 10851; People v. 
Pater (1968) 267 Cal.App.2d 921, 926 [73 Cal.Rptr. 823]. 

• Auto TamperingVeh. Code, § 10852; People v. Anderson (1975) 15 Cal.3d 
806, 810–811 [126 Cal.Rptr. 235, 543 P.2d 603]. 

• Misdemeanor JoyridingPen. Code, § 499b [of bicycle, motorboat, or vessel]. 
 
Petty theft is a not lesser-included offense of grand theft when the charge of grand 
theft is based on the type of property taken. (People v. Thomas (1974) 43 
Cal.App.3d 862, 870 [118 Cal.Rptr. 226].)  
 

RELATED ISSUES 
 
Claim of Right 
If a person actually believes that he or she has a right to the property even if that 
belief is mistaken or unreasonable, such belief is a defense to theft. (People v. 
Romo (1990) 220 Cal.App.3d 514, 518 [269 Cal.Rptr. 440]; see also People v. 
Devine (1892) 95 Cal. 227, 229 [30 P. 378] [“[i]t is clear that a charge of larceny, 
which requires an intent to steal, could not be founded on a mere careless taking 
away of another’s goods”]; In re Bayles (1920) 47 Cal.App. 517, 519–521 [190 P. 
1034] [larceny conviction reversed where landlady actually believed she was 
entitled to take tenant’s property for cleaning fees incurred even if her belief was 
unreasonable]; People v. Navarro (1979) 99 Cal.App.3d Supp. 1, 4–6, 10–11 [160 
Cal.Rptr. 692]; see CALCRIM No. 1863, Defense to Theft or Robbery: Claim of 
Right.) 
 
Community Property 
A person may be found guilty of theft of community property, but only if he or she 
has the intent to deprive the other owner of the property permanently. (People v. 
Llamas (1997) 51 Cal.App.4th 1729, 1738–1740 [60 Cal.Rptr.2d 357].) 
 
Fraudulent Refunds 
A person who takes property while in a store and presents it for a refund is guilty 
of theft. (People v. Davis (1998) 19 Cal.4th 301 [79 Cal.Rptr.2d 295, 965 P.2d 
1165].) The Supreme Court held that taking with the intent to fraudulently obtain a 
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refund constitutes both an intent to permanently deprive the store of property and a 
trespassory taking within the meaning of larceny. (Id. at pp. 317–318; see also 
People v. Shannon (1998) 66 Cal.App.4th 649 [78 Cal.Rptr.2d 177].) 
 
Multiple or Single Conviction of Theft—Overall Plan or Scheme 
If multiple items are stolen from a single victim over a period of time and the 
takings are part of one intent, plan, or impulse, only one theft occurs and the value 
of the items is aggregated when determining the degree of theft. (People v. Bailey 
(1961) 55 Cal.2d 514, 518–519 [11 Cal.Rptr. 543, 360 P.2d 39]; accord People v. 
Sullivan (1978) 80 Cal.App.3d 16, 19–21 [145 Cal.Rptr. 313]; see CALCRIM No. 
1802, Theft: As Part of Overall Plan.) 
 
A serial thief “may be convicted of multiple counts of grand theft based on 
separate and distinct acts of theft, even if committed pursuant to a single 
overarching scheme.” [disapproving any interpretation of People v. Bailey (1961) 
55 Cal.2d 514 [11 Cal.Rptr. 543, 360 P.2d 39] inconsistent with this conclusion.]  
People v. Whitmer (2014) 59 Cal.4th 733, 740-741 [174 Cal.Rptr.3d 594, 329 P.3d 
154]. 
 
No Need to Use or Benefit From the Property Taken 
It does not matter that the person taking the property does not intend to use the 
property or benefit from it; he or she is guilty of theft if there is intent to 
permanently deprive the other person of the property. (People v. Kunkin (1973) 9 
Cal.3d 245, 251 [107 Cal.Rptr. 184, 507 P.2d 1392]; People v. Green (1980) 27 
Cal.3d 1, 57–58 [164 Cal.Rptr. 1, 609 P.2d 468] [defendant intended to destroy the 
property], disapproved on other grounds in People v. Hall (1986) 41 Cal.3d 826, 
834, fn. 3 [226 Cal.Rptr. 112, 718 P.2d 99]; People v. Pierce (1952) 110 
Cal.App.2d 598, 609 [243 P.2d 585] [irrelevant that defendant did not personally 
benefit from embezzled funds]; see also People v. Avery (2002) 27 Cal.4th 49, 57–
58 [115 Cal.Rptr.2d 403, 38 P.3d 1] [intent to deprive owner of major value or 
enjoyment].) 
 
Possession 
The victim of a theft does not have to be the owner of property, only in possession 
of it. (People v. Edwards (1925) 72 Cal.App. 102, 116 [236 P. 944], disapproved 
on other grounds in In re Estrada (1965) 63 Cal.2d 740, 748 [48 Cal.Rptr. 172, 
408 P.2d 948].) “Considered as an element of larceny, ‘ownership’ and 
‘possession’ may be regarded as synonymous terms; for one who has the right of 
possession as against the thief is, so far as the latter is concerned, the owner.” 
(Ibid; see also People v. Davis (1893) 97 Cal. 194, 195 [31 P. 1109] [fact that 
property in possession of victim sufficient to show ownership].)  
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Unanimity of Theft Theory Not Required 
If multiple theories of theft have been presented, the jury does not need to agree on 
which form of theft was committed. All the jury must agree on is that an unlawful 
taking of property occurred. (People v. Counts (1995) 31 Cal.App.4th 785, 792–
793 [37 Cal.Rptr.2d 425]; People v. Failla (1966) 64 Cal.2d 560, 567–569 [51 
Cal.Rptr. 103, 414 P.2d 39] [burglary case]; People v. Nor Woods (1951) 37 
Cal.2d 584, 586 [233 P.2d 897] [addressing the issue for theft].) See CALCRIM 
No. 1861, Jury Does Not Need to Agree on Form of Theft. 
 

166



Copyright Judicial Council of California 

Theft and Extortion 
 

1802. Theft: As Part of Overall Plan 
  

If you conclude that the defendant committed more than one theft, you must 
then decide if the defendant committed multiple petty thefts or a single grand 
theft. To prove that the defendant is guilty of a single grand theft, the People 
must prove that: 
 

1. The defendant committed theft of property from the same owner or 
possessor on more than one occasion; 

 
2. The combined value of the property was over $950; 
 
AND 
 
3.  The defendant obtained the property as part of a single, overall 

plan or objective. 
 

If you conclude that the People have failed to prove grand theft, any multiple 
thefts you have found proven are petty thefts. 
  
New January 2006; Revised February 2012, August 2015 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to instruct on aggregating the value of the 
property or services taken if grand theft is charged on that theory. 
 
The total value of the property taken must exceed $950 to be grand theft. (See Pen. 
Code, § 490.2.)  
 
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision( c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial. 
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AUTHORITY 
 
• Aggregating Value of Property Taken According to Overall Plan or General 

IntentPeople v. Bailey (1961) 55 Cal.2d 514, 518–519 [11 Cal.Rptr. 543, 
360 P.2d 39]. 

• Grand Theft of Property or ServicesPen. Code, § 487(a) [property or 
services exceeding $950 in value]. 

 
Secondary Sources 
 
 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 12, 13.  
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01[1][i] (Matthew Bender). 

 
RELATED ISSUES 

 
Multiple Victims 
Where multiple victims are involved, there is disagreement about applying the 
Bailey doctrine and cumulating the charges even if a single plan or intent is 
demonstrated. (See People v. Brooks (1985) 166 Cal.App.3d 24, 30 [210 Cal.Rptr. 
90] [auctioneer stole proceeds from property belonging to several people during a 
single auction; conviction for multiple counts of theft was error]; People v. 
Columbia Research Corp. (1980) 103 Cal.App.3d Supp. 33 [163 Cal.Rptr. 455] 
[series of petty thefts from numerous victims occurring over 10-month period 
properly consolidated into single grand theft conviction where defendant 
employed same scheme to defraud victims of money]; but see People v. Garcia 
(1990) 224 Cal.App.3d 297, 307–309 [273 Cal.Rptr. 666] [defendant filed 
fraudulent bonds at different times involving different victims; multiple 
convictions proper]; In re David D. (1997) 52 Cal.App.4th 304, 309 [60 
Cal.Rptr.2d 552] [stating that Garcia “articulately criticized” Brooks and 
Columbia Research; declined to apply Bailey to multiple acts of vandalism].) 
 
Combining Grand Thefts 
The Bailey doctrine can be asserted by the defendant to combine multiple grand 
thefts committed as part of an overall scheme into a single offense. (See People v. 
Brooks (1985) 166 Cal.App.3d 24, 31 [210 Cal.Rptr. 90] [multiple grand thefts 
from single auction fund]; People v. Gardner (1979) 90 Cal.App.3d 42, 47–48 
[153 Cal.Rptr. 160] [multiple grand theft of hog carcasses]; People v. Richardson 
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(1978) 83 Cal.App.3d 853, 866 [148 Cal.Rptr. 120] [multiple attempted grand 
thefts], disapproved on other grounds in People v. Saddler (1979) 24 Cal.3d 671, 
682, fn. 8 [156 Cal.Rptr. 871, 597 P.2d 130]; see also People v. Sullivan (1978) 80 
Cal.App.3d 16, 19 [145 Cal.Rptr. 313] [error to refuse defense instruction about 
aggregating thefts].) 
 
A serial thief “may be convicted of multiple counts of grand theft based on 
separate and distinct acts of theft, even if committed pursuant to a single 
overarching scheme.” [disapproving any interpretation of People v. Bailey (1961) 
55 Cal.2d 514 [11 Cal.Rptr. 543, 360 P.2d 39] inconsistent with this conclusion.]  
People v. Whitmer (2014) 59 Cal.4th 733, 740-741 [174 Cal.Rptr.3d 594, 329 P.3d 
154]. 
 
Theft Enhancement 
If there are multiple charges of theft, whether grand or petty theft, the aggregate 
loss exceeds any of the statutory minimums in Penal Code section 12022.6(a), and 
the thefts arise from a common scheme or plan, an additional prison term may be 
imposed. (Pen. Code, § 12022.6(b).) If the aggregate loss exceeds statutory 
amounts ranging from $50,000 to $2.5 million, an additional term of one to four 
years may be imposed. (Pen. Code, § 12022.6(a)(1)–(4); see People v. Daniel 
(1983) 145 Cal.App.3d 168, 174–175 [193 Cal.Rptr. 277] [no error in refusing to 
give unanimity instruction].) 
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Vandalism, Loitering, Trespass, and Other Miscellaneous Offense 
 

2980. Contributing to Delinquency of Minor (Pen. Code, § 272) 
__________________________________________________________________ 

The defendant is charged [in Count __] with contributing to the delinquency 
of a minor [in violation of Penal Code section 272]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

<Alternative A—caused or encouraged minor to come under jurisdiction of 
juvenile court> 

 
[1. The defendant (committed an act/ [or] failed to perform a duty); 
 
AND 
 
2. In (doing so/ [or] failing to do so)[,] the defendant (caused[,]/ [or] 

encouraged[,]/ [or] contributed to (causing/ [or] encouraging)) a 
minor to become [or continue to be] a (dependent /delinquent) child 
of the juvenile court.] 

 
<Alternative B—induced minor to come or remain under jurisdiction of 
juvenile court or not to follow court order> 

 
[The defendant by (act[,]/ [or] failure to act[,]/ [or] threat[,]/ [or] 

command[,]/ [or] persuasion) induced or tried to induce a 
(minor/delinquent child of the juvenile court/dependent child of the 
juvenile court) to do either of the following:  

 
1. Fail or refuse to conform to a lawful order of the juvenile court;   

 
OR 

 
2. (Do any act/Follow any course of conduct/Live in a way) that 

would cause or obviously tend to cause that person to become or 
remain a (dependent /delinquent) child of the juvenile court.] 

 
In order to commit this crime, a person must act with [either] (general 
criminal intent/ [or] criminal negligence). 
 
[In order to act with general criminal intent, a person must not only commit 
the prohibited act [or fail to do the required act], but must do so intentionally 
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or on purpose. However, it is not required that he or she intend to break the 
law.] 
 
[Criminal negligence involves more than ordinary carelessness, inattention, or 
mistake in judgment. A person acts with criminal negligence when: 
 

1. He or she acts in a reckless way that creates a high risk of death or 
great bodily injury; 

 
 AND 
 

2. A reasonable person would have known that acting in that way 
would create such a risk. 

 
In other words, a person acts with criminal negligence when the way he or 
she acts is so different from the way an ordinarily careful person would act in 
the same situation that his or her act amounts to disregard for human life or 
indifference to the consequences of that act.] 
 
A minor is a person under 18 years old. 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
 
[A parent [or legal guardian] has a duty to exercise reasonable care, 
supervision, protection, and control over his or her minor child.] 
 
[A guardian means the legal guardian of a child.] 
 
<A. Dependent Child Defined: Physical Abuse> 
 
[A minor may become a dependent child if his or her parent [or guardian] has 
intentionally inflicted serious physical harm on him or her, or there is a 
substantial risk that the parent [or guardian] will do so.] 
 
[The manner in which a less serious injury, if any, was inflicted, any history 
of repeated infliction of injuries on the child or the child’s siblings, or a 
combination of these and other actions by the parent or guardian may be 
relevant to whether the child is at substantial risk of serious physical harm.] 
 
[Serious physical harm does not include reasonable and age-appropriate 
spanking of the buttocks when there is no evidence of serious physical injury.] 
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<B. Dependent Child Defined: Neglect> 
[A minor may become a dependent child if he or she has suffered, or is at 
substantial risk of suffering, serious physical harm or illness as a result of 
[one of the following]: 
 

[1.] [The failure or inability of his or her parent [or guardian] to 
adequately supervise or protect the child(;/.)] 

 
[OR] 
 
[(1/2).] [The willful or negligent failure of his or her parent [or 

guardian] to provide the child with adequate food, clothing, shelter, 
or medical treatment(;/.)] 

 
[OR] 
 
[(1/2/3).] [The inability of his or her parent [or guardian] to provide 

regular care for the child due to the parent’s [or guardian’s] 
(mental illness[,]/ [or] developmental disability[,]/ [or] substance 
abuse).] 

 
[A minor cannot become a dependent child based only on the fact that there is 
a lack of emergency shelter for the minor’s family.] 

 
[Deference must be given to a parent’s [or guardian’s] decision to give 
medical treatment, nontreatment, or spiritual treatment through prayer 
alone in accordance with the tenets and practices of a recognized church or 
religious denomination, by one of its accredited practitioners. A minor cannot 
be found to be a dependent child unless such a finding is necessary to protect 
the minor from suffering serious physical harm or illness. The following 
factors may bear on such a determination: 

 
1. The nature of the treatment proposed by the parent [or guardian]; 
 
2. The risks, if any, to the child posed by the course of treatment or 

nontreatment proposed by the parent [or guardian]; 
 

3. The risks, if any, of any alternative course of treatment being 
proposed for the child by someone other than the parent [or 
guardian]; 

 
AND 
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4. The likely success of the course of treatment or nontreatment 
proposed by the parent [or guardian].] 

 
[A minor may be a dependent child only as long as necessary to protect him 
or her from the risk of suffering serious physical harm or illness.]] 
 
<C. Dependent Child Defined: Serious Emotional Damage> 
[A minor may become a dependent child if (his or her parent’s [or guardian’s] 
conduct[,]/ [or] the lack of a parent [or guardian] who is capable of providing 
appropriate care[,]) has caused the minor to suffer serious emotional damage 
or to face a substantial risk of suffering serious emotional damage. Serious 
emotional damage may be shown by severe anxiety, depression, withdrawal, 
or unruly, aggressive behavior toward himself, herself, or others. [However, a 
minor cannot become a dependent child on this basis if the parent [or 
guardian] willfully fails to provide mental health treatment to the minor 
based on a sincerely held religious belief and a less-intrusive intervention is 
available.]] 
 
<D. Dependent Child Defined: Sexually Abused> 
[A minor may become a dependent child if he or she:  
 

1. Has been sexually abused; 
 

2. Faces a substantial risk of being sexually abused by (his or her 
(parent/ [or] guardian)/ [or] a member of his or her household); 

 
OR 

 
3. Has a parent [or guardian] who has failed to adequately protect 

him or her from sexual abuse when the parent [or guardian] knew 
or reasonably should have known that the child was in danger of 
sexual abuse.] 

 
<E. Dependent Child Defined: Severe Physical Abuse Under Age Five> 
[A minor may become a dependent child if he or she is under five years old 
and has suffered severe physical abuse by a parent or by any person known 
by the parent if the parent knew or reasonably should have known that the 
person was physically abusing the child.  
 
As used here, the term severe physical abuse means any of the following: 
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1. A single act of abuse that causes physical trauma of sufficient 
severity that, if left untreated, would cause permanent physical 
disfigurement, permanent physical disability, or death; 

  
2. A single act of sexual abuse that causes significant bleeding, deep 

bruising, or significant external or internal swelling; 
 
3.  More than one act of physical abuse, each of which causes bleeding, 

deep bruising, significant external or internal swelling, bone 
fracture, or unconsciousness; 

 
OR 
 
4. The willful, prolonged failure to provide adequate food.] 
 

<F. Dependent Child Defined: Parent or Guardian Caused Death> 
[A minor may become a dependent child if his or her parent [or guardian] 
caused the death of another child through abuse or neglect.] 
 
<G. Dependent Child Defined: Left Without Support> 
[A minor may become a dependent child if he or she has been left without any 
provision for support.] 
 
[A minor may become a dependent child if he or she has been voluntarily 
surrendered according to law and has not been reclaimed within the 14-day 
period following that surrender.] 
 
[A minor may become a dependent child if his or her parent [or guardian] has 
been incarcerated or institutionalized and cannot arrange for the child’s 
care.] 
 
[A minor may become a dependent child if his or her relative or other adult 
custodian with whom he or she resides or has been left is unwilling or unable 
to provide care or support for the child, the parent’s whereabouts are 
unknown, and reasonable efforts to locate the parent have been unsuccessful.] 
 
<H. Dependent Child Defined: Freed for Adoption> 
[A minor may become a dependent child if he or she has been freed for 
adoption by one or both parents for 12 months by either relinquishment or 
termination of parental rights, or an adoption petition has not been granted.] 
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<I. Dependent Child Defined: Acts of Cruelty> 
[A minor may become a dependent child if he or she has been subjected to an 
act or acts of cruelty by (his or her (parent/ [or] guardian)/ [or] a member of 
his or her household), or the parent [or guardian] has failed to adequately 
protect the child from an act or acts of cruelty when the parent [or guardian] 
knew or reasonably should have known that the child was in danger of being 
subjected to an act or acts of cruelty.] 
 
<J. Dependent Child Defined: Sibling Abused> 
[A minor may become a dependent child if his or her sibling has been abused 
or neglected, as explained above, and there is a substantial risk that the child 
will be abused or neglected in the same way. The circumstances surrounding 
the abuse or neglect of the sibling, the mental condition of the parent [or 
guardian], and other factors may bear on whether there is a substantial risk 
to the child.] 
 
<Delinquent Child Defined> 
[A delinquent child is a minor whom a court has found to have committed a 
crime.] 
 
[A delinquent child is [also] a minor who has violated a curfew based solely on 
age.] 
 
[A delinquent child is [also] a minor who persistently or habitually refuses to 
obey the reasonable and proper orders or directions of his or her parent [or 
guardian or custodian], or who is beyond the control of that person.] 
 
[A delinquent child is [also] a minor who __________ <insert other grounds for 
delinquency from Welf. & Inst. Code, § 601>.] 
 
<Sexual Abuse Defined> 
[Sexual abuse includes (rape[,]/ [and] statutory rape[,]/ [and] rape in 
concert[,]/ [and] incest[,]/ [and] sodomy[,]/ [and] lewd or lascivious acts on a 
child[,]/ [and] oral copulation[,]/ [and] sexual penetration [,]/ [and] child 
molestation[,]/ [and] employing a minor to perform obscene acts[,]/ [and] 
preparing, selling, or distributing obscene matter depicting a minor).]   
 
To decide whether the (parent/guardian/__________ <insert description of 
person alleged to have committed abuse>) committed (that/one of those) 
crime[s], please refer to the separate instructions that I (will give/have given) 
you on (that/those) crime[s]. 
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[Sexual abuse also includes, but is not limited to, the following: 
 

• [Any penetration, however slight, of the vagina or anal opening of 
one person by the penis of another person, whether or not semen is 
emitted(;/.)] 

 
• [Any sexual contact between the genitals or anal opening of one 

person and the mouth or tongue of another person(;/.)] 
 

• [Any intrusion by one person into the genitals or anal opening of 
another person, including the use of any object for this purpose[, 
unless it is done for a valid medical purpose](;/.)] 

 
• [The intentional touching of the genitals or intimate parts 

(including the breasts, genital area, groin, inner thighs, and 
buttocks), or the clothing covering them, of a child, or of the 
perpetrator by a child, for purposes of sexual arousal or 
gratification(;/.) [However, sexual abuse does not include touching 
that may be reasonably construed as normal caretaker 
responsibilities, interactions with, or demonstrations of affection for 
the child, or acts performed for a valid medical purpose(;/.)]] 

 
• [The intentional masturbation of the perpetrator’s genitals in the 

child’s presence(;/.)] 
 

• [Conduct by (someone who knows that he or she is aiding, assisting, 
employing, using, persuading, inducing, or coercing/a person 
responsible for a child’s welfare who knows that he or she is 
permitting or encouraging) a child to engage in[, or assist others to 
engage in,] (prostitution[,]/ [or] a live performance involving 
obscene sexual conduct[,]/ [or] posing or modeling, alone or with 
others, for purposes of preparing a film, photograph, negative, 
slide, drawing, painting, or other pictorial depiction involving 
obscene sexual conduct)(;/.) [A person responsible for a child’s 
welfare is a (parent[,]/ [or] guardian[,]/ [or] foster parent[,]/ [or] 
licensed administrator or employee of a public or private residential 
home, residential school, or other residential institution)(;/.)]] 

 
• [Commercial sexual exploitation including (the sexual trafficking of 

a child/ [or] providing food, shelter, or payment to a child in 
exchange for the performance of ______________<insert description 
of sex act[s] specified in Penal Code sections 11165.1 or 236.1>).] 
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• [(Depicting a child in/[,] [or] (K/knowingly developing/[,] 

duplicating/[,] printing/[,] downloading/[,] streaming/[,] accessing 
through electronic or digital media/[,]  [or] exchanging,) any 
(film/[,] photograph/[,] videotape/[,] video recording/[,] negative/[,] 
[or] slide) knowing that it shows a child engaged in an act of 
obscene sexual conduct. [However, sexual abuse does not include 
(conduct by a person engaged in legitimate medical, scientific, or 
educational activities[;]/ [or] lawful conduct between spouses[;]/ 
conduct by a person engaged in law enforcement activities[;]/ [or] 
conduct by an employee engaged in work for a commercial film 
developer while acting within the scope of his or her employment 
and as instructed by his or her employer, provided that the 
employee has no financial interest in the commercial developer who 
employs him or her).]]]

__________________________________________________________________ 
New January 2006; Revised August 2015 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
If more than one act is alleged as a basis for the charge, the court has a sua sponte 
duty to give a unanimity instruction. (People v. Madden (1981) 116 Cal.App.3d 
212, 215–216 [171 Cal.Rptr. 897].) Give CALCRIM No. 3500, Unanimity. A 
unanimity instruction is not required if the acts “constitute a continuing course of 
conduct.” (Ibid.) See the discussion in the Bench Notes for CALCRIM No. 3500. 
(See also People v. Schoonderwood (1945) 72 Cal.App.2d 125, 127 [164 P.2d 69] 
[continuous course of conduct exception applied to charge of contributing to 
delinquency of a minor]; People v. Dutra (1946) 75 Cal.App.2d 311, 321–322 
[171 P.2d 41] [exception did not apply].)  
  
If the case involves allegations of child molestation and the evidence has been 
presented in the form of “generic testimony” about recurring events without 
specific dates and times, the court should determine whether it is more appropriate 
to give CALCRIM No. 3501, Unanimity: When Generic Testimony of Offense 
Presented. (People v. Jones (1990) 51 Cal.3d 294, 321–322 [270 Cal.Rptr. 611, 
792 P.2d 643].) See discussion in the Related Issues section of CALCRIM No. 
3500, Unanimity. 
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Give the bracketed paragraph about calculating age if requested. (Fam. Code, § 
6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
The remaining bracketed paragraphs should be given on request if relevant. 
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AUTHORITY 
 
• Elements and DefinitionsPen. Code, § 272. 

• Willfully DefinedPen. Code, § 7(1); People v. Lara (1996) 44 Cal.App.4th 
102, 107 [51 Cal.Rptr.2d 402]. 

• Sexual Abuse DefinedPen. Code, § 11165.1. 

• Delinquent/Ward of Court DefinedWelf. & Inst. Code, §§ 601–602. 

• Dependent Child DefinedWelf. & Inst. Code, § 300. 

• Minor DefinedPen. Code, § 270e; Fam. Code, § 6500. 
 
Secondary Sources 
 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Sex Offenses and 
Crimes Against Decency § 154. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.20[8], Ch. 144, Crimes Against Order, § 
144.10[1] (Matthew Bender). 
 

RELATED ISSUES 
 

Lesser Offense of Rape or Lewd Acts 
There is disagreement regarding whether a violation of Penal Code section 272 is 
a necessarily lesser included offense of rape or lewd and lascivious acts. The 
Supreme Court concluded that it was in People v. Greer (1947) 30 Cal.2d 589, 
597–598 [184 P.2d 512], overruled on other grounds in People v. Fields (1996) 13 
Cal.4th 289, 308, fn. 6 [52 Cal.Rptr.2d 282, 914 P.2d 832]. However, in People v. 
Bobb (1989) 207 Cal.App.3d 88, 92 [254 Cal.Rptr. 707], disapproved on other 
grounds by People v. Barton (1995) 12 Cal.4th 186, 198, fn. 7 [47 Cal.Rptr.2d 
569, 906 P.2d 531], the Court of Appeal expressly declined to follow Greer, 
concluding that “the calculus has been altered” by an intervening amendment to 
Welfare and Institutions Code section 601 and further faulting Greer for failing to 
analyze the elements of the lesser included offenses.  
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Enhancements and Sentencing Factors 
 
3223. Reckless Driving With Specified Injury (Veh. Code, § 23105(ba)) 
__________________________________________________________________ 

If you find the defendant guilty of reckless driving, you must then decide 
whether the People have proved the additional allegation that when the 
defendant committed that crime, (he/she) caused someone else to suffer 
__________ <insert injury or injuries specified in Veh. Code § 23105(b)>. 
 
The People have the burden of proving this allegation beyond a reasonable 
doubt.  If the People have not met this burden, you must find that the 
allegation has not been proved.
__________________________________________________________________ 
New August 2013[insert date of council approval] 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give this instruction.  See Apprendi v. New 
Jersey (2000) 530 U.S. 466, 490 [120 S.Ct. 2348, 147 L.Ed.2d 435] [any fact that 
increases penalty for crime beyond prescribed statutory maximum must be 
submitted to jury and proved beyond reasonable doubt.]  
 
The court has a sua sponte duty to give CALCRIM No. 240, Causation, if the 
issue of whether the defendant’s act caused injury goes to the jury.  (People v. 
Bernhardt (1963) 222 Cal.App.2d 567, 591 [35 Cal.Rptr. 401].  
 

AUTHORITY 
 
• ElementsVeh. Code, § 23105(b). 
 
Secondary Sources 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Public Peace and Welfare, § 271. 
 
Related Instructions 
 
CALCRIM No. 2200, Reckless Driving. 
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To 

The Judicial Council Rules and Projects 
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From 
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Committee 
Hon. Raymond M. Cadei, Chair 
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Addition of Projects to Annual Agenda 

 Action Requested 

Approve Addition of Items to Annual 
Agenda 
 
Deadline 

August 3, 2016 
 
Contact 

Bruce Greenlee, Legal Services; 415 865-
7698, bruce.greenlee@jud.ca.gov 
 

 

Executive Summary 

The Civil and Small Claims Advisory Committee in response to proposals made by court users, 
proposes adding six items to the committee’s 2016 Annual Agenda.  As more particularly 
described below, two proposals involve fixing mistakes in current forms; three are for 
enhancements to Judicial Council forms; and one is for a legislative amendment to a protective 
orders statute.  The committee requests that these proposals be added to the annual agenda now 
because (1) forms with errors need to be corrected as soon as possible; and (2) staff resources are 
currently available to work on developing new and enhanced Judicial Council forms. 
 

Background 

The Protective Orders Subcommittee of the Civil and Small Claims Advisory Committee is 
tasked with the maintenance and improvement of the Judicial Council Forms for the following 
procedings: 

1. Civil Harassment (CH) 
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2. Elder and Dependent Adult Abuse (EA) 
3. Gun Violence (GV) 
4. Private Postsecondary School Violence (SV) 
5. Workplace Violence (WV) 

The subcommittee met on July 11 to consider numerous proposals that had been received from 
bench, bar, and justice partners.  The subcommittee identified six projects, described below, that 
it would like to work on immediately. None of these projects is currently included on the 
committee’s 2016 annual agenda. To authorize the committee’s work on these projects, the 
committee must ask for the approval of the Judicial Council’s Rules and Projects Committee 
(RUPRO) to add these projects to the committee annual agenda. The committee now makes that 
request. 

Proposed New Projects 

Project 1: Incorrect instructions to law enforcement – SV and WV 
Currently, the order forms for SV and WV instruct law enforcement that “If an officer has 
probable cause to believe that the restrained person had notice of the order and has disobeyed the 
order, the officer must arrest the restrained person.”  An attorney sent an extensive letter arguing 
that this instruction did not apply to SV and WV proceedings. 
 
Research indicated that the attorney was correct. Penal Code section 836(c)(1) provides for the 
arrest of a person violating specified orders.  The statute covers Domestic Violence (DV), CH, 
and EA, but it does not cover SV and WV.  Subsequently the San Francisco Public Defender sent 
a letter in support of making this change. 
 
The committee believes that this error should be corrected as soon as possible.  It therefore asks 
RUPRO to approve adding the following project to the committee annual agenda as a priority 
item 1a, “urgently needed to conform to the law,” with a January 1, 2017 completion date:  

Revise forms SV-110, SV-130, WV-110, and WV-130 (Temporary Restraining Orders and 
Orders After Hearing) to remove incorrect information in the Instructions to Law 
Enforcement section of the forms. 
 

This revision would be made as a minor substantive change that is unlikely to create controversy, 
under Rule 10.22(d)(2), and would therefore not circulate for comment.  
 

Project 2: Convert GV-116 into a court order for entry into the California Law 
Enforcement Communications System (CLETS) 
A user of the California Protective Order Registry pointed out a serious problem with Form GV-
116, currently titled “Notice of New Hearing Date.”  The new hearing date is provided because 
the court has granted a continuance.  In Item 5b of the form, the court extends the previously 
issued Temporary Restraining Order on form GV-110 until the new hearing date.  That makes 
the form a court order that needs to be available to law enforcement through CLETS. 
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The form is not currently structured as a court order.  If a continuance is granted and the GV-116 
is not in CLETS, a law enforcement officer asked to enforce the order will see the expiration date 
as the date of the original hearing on the GV-110.  The officer will not know that the order has 
been extended to the new hearing date. 
 
The committee believes that this error should be corrected as soon as possible.  It therefore asks 
RUPRO to approve adding the following project to the committee annual agenda as a priority 
item 1a, “urgently needed to conform to the law,” with a January 1, 2017 completion date: 

Revise form GV-116, Notice of New Hearing Date (Gun Violence Prevention), so that it may 
be entered into CLETS as a court order. 
 

This revision would be made as a minor substantive change that is unlikely to create controversy, 
under Rule 10.22(d)(2), and would therefore not circulate for comment.  

Project 3: Create forms for proceedings to modify and terminate protective orders for CH, 
EA, SV, and WV. 
The GV form set includes forms for proceedings to terminate a gun violence protective order.   
Form GV-600 is a petition; GV-110 is a notice of hearing; GV-120 is a response; and GV-130 is 
an order either granting or denying termination. (There is no proceeding authorized to modify a 
GV order.)  The committee periodically receives inquiries asking about forms to modify or 
terminate a protective order and must be informed that there are none. 
 
The committee believes that the time has come to develop these forms.  It would like to do so as 
soon as possible.  There is staff time available in August to work on this project.  The committee 
would like to take advantage of this opportunity. The committee recommends asking RUPRO to 
approve adding the following project to the committee’s Annual Agenda as a priority item 1e, 
“urgently needed to remedy a problem that is causing significant cost or inconvenience to the 
courts or the public,”  with a July 1, 2017 completion date:  

Develop new Judicial Council forms for the modification and termination of protective 
orders for Civil Harassment (CH), Elder and Dependent Adult Abuse (EA), Private 
Postsecondary School Violence (SV), and Workplace Violence (WV). 

Project 4: Revise response forms to allow the respondent to state reasons for 
disagreeing with the order requested. 
Currently the forms to respond to a request for a protective order in all five proceedings (120 
forms) provide for three options with regard to each order requested: (a) agree; (b) disagree; or 
(c) agree to a different specified order.  In a recent invitation to comment regarding orders for 
the possession and protection of animals, the Joint Rules Subcommittee of the Trial Court 
Presiding Judges and Court Executive Advisory Committee asked the committee to “consider 
adding space for explanation regarding disagreement with the order.”  Form DV-120 contains 
this space currently. 
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The committee proposes to revise all the 120 forms as requested for all items on the forms, not 
just for animal orders. There is staff time available in August to work on this project.  The 
committee would like to take advantage of this opportunity. The committee therefore asks 
RUPRO to approve adding the following project to the committee’s Annual Agenda as a priority 
item 2b, “helpful in otherwise advancing Judicial Council goals and objectives,” with a 
completion date of January 1, 2018:   

Revise the response forms (CH-120, EA-120, GV-120, SV-120, and WV-120) to provide 
space for the respondent to state why he or she disagrees with the orders requested by the 
petitioner. 

Project 5: Exception to firearms surrender order for respondent whose job requires a 
firearm 
Code of Civil Procedure 527.9(f) provides that “[t]he court may, as part of the [firearms] 
relinquishment order, grant an exemption from the relinquishment requirements … for a 
particular firearm if the respondent can show that [the] firearm is necessary as a condition of 
continued employment and that the current employer is unable to reassign the respondent to 
another position where a firearm is unnecessary.”  The statute covers CH, EA, SV, and WV, but 
not GV. Specific language is provided in the statute to express this exemption in the order.  The 
DV orders for firearms relinquishment address the exemption and contain the statutory 
language. 
 
The committee believes that the civil protective orders for CH, EA, SV, and WV should include 
this exemption as do the DV orders. There is staff time available in August to work on this 
project.  The committee would like to take advantage of this opportunity. The committee 
therefore asks RUPRO to approve adding the following project to the committee’s Annual 
Agenda as a priority item 2b, “helpful in otherwise advancing Judicial Council goals and 
objectives,” with a January 1, 2018 completion date:   
Revise all Temporary Restraining Order forms (110’s and 130’s) for all subject areas to provide 
for the exception to firearms surrender for respondents who employment requires them to have 
a firearm. 

Project 6: Propose Judicial Council sponsored legislation to amend Penal Code 18145 to 
change the way that emergency protective orders are requested 
Penal Code section 18145(a)(1), requires that a law enforcement officer seeking a Gun Violence 
emergency order must submit a written petition to the court unless time and circumstances do 
not permit the submission of a written petition. In that case, Penal Code 18145(a)(2) provides 
for the oral issuance of a Gun EPO in accordance with the procedures specified for the issuance 
of oral search warrants by complying with Penal Code section 1526. 
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A superior court judge sent a memorandum pointing out that form EPO-002, the gun violence 
emergency order, does not adhere to the statute.  It is not a written petition submitted to the 
court, and it does not comply with Penal Code section 1526. 
 
This was a conscious decision made by the protective orders subcommittee in the original 
drafting of the GV forms.  Staff originally drafted the emergency order as a petition to be filed 
with the court, similar to the GV-100 for nonemergency orders.  But the former subcommittee 
chair pointed out that this was impractical.  An emergency occurs in the field, not at the 
courthouse.  Potential violence is possibly imminent.  There is no time to file a petition, and the 
oral search warrant procedures are also unduly burdensome for this situation. 
 
The former chair redrafted the form as an EPO using the EPO-001 as a model.  The 
subcommittee approved the chair’s draft.  The full committee, RUPRO, and the Judicial 
Council also approved the EPO-002 in its current format. 
 
The complaining judge agreed that the statute should be amended to revise the way that an 
emergency order is obtained, rather than the order revised to conform to the current statute.  The 
committee also agrees that the statute should be revised. 
 
Staff has been working with Governmental Affairs to see if a legislative fix is possible without 
the need for Judicial Council sponsored legislation. While avenues remain to be explored, 
currently nothing is in the works at the Legislature.  The committee prefers to first exhaust all 
options in the Legislature before restructuring the EPO-002. 
 
The committee therefore asks RUPRO to approve adding the following project to the 
committee’s Annual Agenda as a priority item 1e, “urgently needed to remedy a problem that is 
causing significant cost or inconvenience to the courts or the public,” with a January 1, 2019 
completion date:   

Develop legislation for potential sponsorship by the Judicial Council to amend Penal 
Code section 18145 to change the way that Gun Violence Emergency Protective Orders 
are issued. 
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Executive Summary 
Rule 10.491 addresses education for Judicial Council staff. The overarching goal of amending 
rule 10.491 is to enable Judicial Council staff to more effectively fulfill their education 
requirements by eliminating administrative elements that do not directly bear on education, 
adding flexibility that better reflects the structure and operation of the Judicial Council staff 
office, and streamlining use of the learning management system, HREMS. Judicial Council staff 
recommends these amendments, which are supported by the Administrative Director, and by the 
Governing Committee of the Center for Judicial Education and Research. 

Recommendation  
Judicial Council staff recommends that the Judicial Council amend rule 10.491, effective January 
1, 2017, to: 
 

1. Eliminate the distinction between live, face-to-face education and distance education and 
allow staff to fulfill their education requirements using any form of education they chose 
and that their supervisors approve;  
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2. Require the same number of education hours—10 hours per year—for all Judicial 
Council staff, regardless of their respective position within the organization; 
 

3. Allow new employees to earn education hours credit immediately; and  
 

4. Eliminate administrative elements from the rule such as encouraging management to 
allow staff to attend education or how to maintain training records.  

 
The text of the amended rule is attached at pages 5–8. 

Previous Council Action  
Effective January 1, 2008, the Judicial Council adopted rule 10.491 as part of a comprehensive 
set of rules addressing judicial branch education. Subdivision (c) was amended, effective January 
1, 2012, to provide more individual chose and flexibility in what and how many hours count 
toward the continuing education hours requirement. Those amendments provide that an 
individual must complete at least half or his or her education requirement as a participants in 
traditional (live, face-to-face) education. In addition, the amendments removed limitation on 
online course work, self-directed study and faculty service by counting all education hours in the 
same way.  
 
In June 2013, the Judicial Council amended subsections (c) and (d), effective July 1, 2013, to 
provide the Administrative Director more flexibility in utilizing his staff by granting a one-year 
extension of time for Judicial Council staff to complete their required education, and determining 
the number of hours, if any, that live, face-to-face education hours are required. The Rules and 
Projects Committee brought this amendment to the Council. 
 

Rationale for Recommendation  
Rule 10.491 outlines the education requirements for all Judicial Council staff, including the time 
frames for fulfilling those requirements, and certain administrative responsibilities, such as 
maintaining records of participation. The rule has a complex model regarding the education 
requirements for new staff, experienced staff, and staff newly promoted to management, and this 
model can, at times, be counterproductive. These amendments, as a whole, simplify the existing 
structure and content of the education requirements for Judicial Council staff.  
 
For example, under the current rule, newly hired employees must complete specific courses 
while experienced ones must complete a specific number of general education hours during each 
two-year education period. New employees cannot earn education hours until they complete 
those specified courses and are reclassified as experienced. As a result, any other education taken 
prior to completing the required new employee courses will not count toward the employee’s 
education hours until the employee is reclassified. This prohibition on earning education hours is 



 3 
 

actually a disincentive for employees to take relevant education that would enhance their overall 
performance. 
 
Under the proposed amended rule, new employees must still complete the required courses 
within specified time frames but the current distinction between new and experienced employees 
would otherwise largely disappear, thereby greatly simplifying how education hours are 
calculated. New employees would earn credit hours for any appropriate education immediately 
upon hire and the courses required as new employees would also count toward those credit 
hours. There would be no re-categorizing of an employee from new to experienced, with the 
attendant recalculation of pro rata education hours due for the remainder of an education period. 
 
Under the proposed rule, the current distinction between live, face-to-face and distance 
education, and hourly limits for the latter, would be eliminated. Judicial Council staff could 
fulfill their education requirements using any form of education they choose and that their 
supervisors approve. 
 
Under the current rule, staff, management, and executive employees all have different education 
hours requirements. The amended rule would provide that all staff, regardless of administrative 
level, have ten education hours to complete each year. This amendment acknowledges that 
professional development is equally critical for all staff regardless of position within the 
organization. 
 
The current rule also contains several administrative responsibilities in subdivisions (d), (e), and 
(f), such as how management must permit employees sufficient time to complete their education, 
how time extensions may be granted, how records of participation must be maintained, and that 
employee should be encouraged to participate as faculty and develop education plans. These 
administrative responsibilities, which are not germane to the substance of the education rule, 
have been taken out of the revised rule and will be drafted as guidelines to accompany the rule. 
These guidelines will be prominently located on the webpage devoted to Judicial Council staff 
education. 
 
These amendments preserve the overall education requirements for Judicial Council staff while 
greatly streamlining the procedures to fulfill these requirements and introducing a level of 
flexibility regarding the administrative aspects of the rule, such as the specifics of how to fulfill 
the education-hours requirement. The changes also reduces Judicial Council staff time to operate 
and maintain the learning management system, especially to combine and calculate individual 
and group employee education hours.  
 

Comments, Alternatives Considered, and Policy Implications  
This proposal circulated for public comment from April 15, 2016 through June 14, 2016.  

One comment was received from Superior Court of San Diego County, Michael Roddy, 
Executive Officer, supporting the proposal. 
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Alternatives  
One alternative would be to completely revise HREMS, the learning management system which 
is used to maintain the administrative components of the rule, to more efficiently and effectively 
administer staff records. Judicial Council staff concluded that system revisions would be costly 
and labor intensive yet highly unlikely to overcome many of the current rule’s complexities. It 
was therefore determined that the proposed rule amendment would be the most effective and 
efficient method to correct the rule’s current deficiencies and introduce efficiencies. 
 
 
Policy implications  
The Governing Committee for the Center for Judicial Education and Research has discussed this 
rule proposal and approves it. Because they do not oversee Judicial Council staff education, it 
was determined that they should not be the body bringing this proposed rule amendment to the 
Judicial Council.   

Implementation Requirements, Costs, and Operational Impacts  

One-time implementation costs would include minor adjustments to the learning management 
system to remove several employee categories and other administrative functions, which 
simplify the software computations required to manage the Judicial Council education program. 
These changes would, almost immediately, make HREMS more responsive to the administrative 
needs of Judicial Council staff and the offices charged with managing its education program, 
specifically the Center for Judicial Education and Research, Information Technology, and 
Human Resources. This proposal is recommended for adoption at the council’s August meeting 
to allow sufficient time for the HREMS changes to be made before the effective date of the rule 
amendments. Other one-time costs would include communicating the changes and their impact 
on education requirements and possibly minor training on the new paradigm. 
 

Attachments and Links 
1. Cal. Rules of Court, rule 10.491, at pages 5-8 
2. Attachment A: Chart of comments on proposal SPR16-15   
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Rule 10.491.  Minimum education requirements for Judicial Council executives, 1 
managers, supervisors, and other employees 2 

 3 
(a) Applicability 4 
 5 

Orientation and ongoing professional development for Judicial Council staff 6 
enables them to effectively provide service, leadership and expertise to the courts 7 
and to enhance trust and confidence in the judicial branch. All Judicial 8 
Council executives, managers, supervisors, and other employees must complete 9 
these minimum education requirements. These education requirements are included 10 
as a part of the employee performance evaluation process. 11 

 12 
(b) Content-based requirements Education requirements for new hires and 13 

appointments 14 
 15 

(1) Each new manager or supervisor must complete the New 16 
Manager/Supervisor Orientation within six months of being hired or assigned 17 
as a manager or supervisor. Each new employee with supervisory or 18 
management responsibilities must complete the New Manager/Supervisor 19 
Orientation within six months of being hired or appointed or as soon as 20 
possible after being hired or appointed. 21 

 22 
(2) Each new employee, including each new manager or supervisor, must 23 

complete New Employee Orientation within six months of being hired and 24 
should complete it as soon as possible after being hired. All new Judicial 25 
Council employees, including those in management, must complete the New 26 
Employee Orientation within six months of being hired or as soon as possible 27 
after being hired. 28 

 29 
(3) The Administrative Director may require new managers, supervisors, and 30 

other employees to complete specific compliance courses in addition to the 31 
required orientation courses. Completion of these two orientation courses 32 
counts towards the education hours requirements in (c), below. 33 

 34 
(c) Hours-based requirements Education requirements for Judicial Council 35 

employees 36 
 37 

(1) Each executive must complete 30 hours of continuing education every two 38 
years. All Judicial Council employees must complete 20 hours of education 39 
every two years, beginning on January 1, 2017.  40 

(2) For new hires beginning employment after July 1 of any year, the education 41 
hours may be pro-rated for that year at the discretion of the employee’s 42 
supervisor. 43 

(3) Each manager or supervisor must complete 18 hours of continuing education 44 
every two years. The Administrative Director may require Judicial Council 45 
employees to complete specific compliance courses or specific courses for 46 
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management. This compliance education will count towards fulfilling the 20 1 
hours requirement in (c)(1) on an hour-for-hour basis. 2 

 3 
(4) Each employee who is not an executive, manager, or supervisor must 4 

complete 12 hours of continuing education every two years. Education 5 
offered by an approved provider described in rule 10.481(a), as well as 6 
education that is approved by the employee's supervisor as meeting the 7 
criteria listed in rule 10.481(b), applies toward the employee’s education 8 
requirements. 9 

 10 
(5) Education can be taken live (face-to-face) or via distance such as webinars, 11 

videoconferencing, online courses, broadcasts. 12 
 13 

(6) The orientation courses and the compliance courses required for new 14 
managers, supervisors, and other employees under (b) do not apply toward 15 
the required hours of continuing education. Each new executive enters the 16 
two-year continuing education period on the first day of the quarter following 17 
his or her appointment, and each new manager, supervisor, and employee 18 
enters the two-year continuing education period on the first day of the quarter 19 
following the six-month period provided for his or her completion of the 20 
orientation courses and the compliance courses required under (b); the 21 
quarters begin on January 1, April 1, July 1, and October 1. Each executive, 22 
manager, supervisor, or employee who enters the two-year continuing 23 
education period after it has begun must complete a prorated number of 24 
continuing education hours for that two-year period, based on the number of 25 
quarters remaining in it. Participation in education, both as a learner or as 26 
faculty, counts towards the employee’s education requirements under this 27 
rule on an hour-for-hour basis. 28 

 29 
(5) Any education offered by an approved provider (see rule 10.481(a)) and any 30 

other education, including education taken to satisfy a statutory, rules-based, 31 
or other education requirement, that is approved by the employee’s 32 
supervisor as meeting the criteria listed in rule 10.481(b) applies toward the 33 
continuing education required under (c)(1)–(3). 34 

 35 
(6) Each hour of participation in traditional (live, face-to-face) education; 36 

distance education such as broadcasts, videoconference courses, and online 37 
coursework; and faculty service counts toward the requirement on an hour-38 
for-hour basis. The Administrative Director or an executive, manager, or 39 
supervisor, if delegated by the Administrative Director, has discretion to 40 
determine the number of hours, if any, of traditional (live, face-to-face) 41 
education required to meet the continuing education requirement.  42 

 43 
(7) An executive, manager, supervisor, or employee who serves as faculty by 44 

teaching legal or judicial education to a legal or judicial audience may apply 45 
education hours as faculty service. Credit for faculty service counts toward 46 
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the continuing education requirement in the same manner as all other types of 1 
education—on an hour-for-hour basis.  2 

 3 
(8) The Administrative Director of the Courts may require executives, managers, 4 

supervisors, and other employees to complete specific AOC compliance 5 
courses as part of the continuing education requirements. 6 

 7 
(d) Extension of time 8 
 9 

(1) For good cause, the Administrative Director or an executive, manager, or 10 
supervisor, if delegated by the Administrative Director, may grant a one-year 11 
extension of time to complete the education requirements in this rule. If an 12 
extension is granted, the subsequent two-year compliance period begins 13 
immediately after the extended compliance period ends, unless otherwise 14 
determined by the Administrative Director. 15 

 16 
(2) If the Administrative Director, or an executive, manager, or supervisor, 17 

grants a request for an extension of time, the individual who made the 18 
request, in consultation with the Administrative Director or the individual’s 19 
supervisor, must also pursue interim means of obtaining relevant educational 20 
content. 21 

 22 
(e) Records of participation  23 
 24 

(1) An employee's completion of any course listed in the learning management 25 
system is automatically tracked.  26 

 27 
(2) An employee's completion of specified online training is automatically 28 

tracked as well.  29 
 30 

(3) Each employee is responsible for tracking completion of any training that is 31 
not automatically tracked in the learning management system. After 32 
completion of the training, the employee must enter it in the employee's 33 
individual record in the learning management system.  34 

 35 
(f) Responsibilities of Administrative Director and of Judicial Council executives, 36 

managers, and supervisors 37 
 38 

The Administrative Director and each Judicial Council executive, manager, and 39 
supervisor: 40 

 41 
(1) Must grant sufficient time to all employees to enable them to complete the 42 

minimum education requirements stated in (b)–(c); 43 
(2) Should allow and encourage employees, in addition to participating as 44 

students in education activities, to serve on employee education committees 45 



Rule 10.491 of the California Rules of Court would be amended, effective January 1, 
2017, to read: 

 8 
 

and as faculty at judicial branch education programs when an employee’s 1 
services have been requested for these purposes; 2 

 3 
(3) Should establish an education plan for their employees to facilitate their 4 

involvement as both participants and faculty in educational activities, and 5 
should consult with each employee regarding his or her education needs and 6 
requirements and professional development; and 7 

 8 
(4) Must ensure that executives, managers, supervisors, and other employees are 9 

reimbursed in accordance with the travel policies issued by the Judicial 10 
Council for travel expenses incurred in attending in-state education programs 11 
as a participant in order to complete the minimum education requirements in 12 
(b)–(c). Provisions for these expenses must be part of the Judicial Council’s 13 
budget. The Administrative Director may approve reimbursement of travel 14 
expenses incurred by executives, managers, supervisors, and other employees 15 
in attending out-of-state education programs as participants. 16 

 17 
Advisory Committee Comment 18 

 19 
The time frame for completion of compliance courses based on statutory or regulatory mandates 20 
is unaffected by the one-year extension in (d)(1).  21 



SPR16-15 
Judicial Branch Education: Minimum Requirements for Judicial Council Staff (amend rule 10.491) 
All comments are verbatim unless indicated by an asterisk (*). 
 

 Positions:  A = Agree; AM = Agree if modified; N = Do not agree; NI = Not indicated. # 

 Commentator Position Comment Committee Response 
1.  Superior Court of San Diego County 

By Michael M. Roddy, Executive 
Officer 
 
 

A   
 

No specific comment. 
 
 

No response required. 
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Executive Summary 

The Language Access Plan Implementation Task Force (Task Force) has developed, as a 
resource for California courts, a model form for the submission of complaints regarding court 
language access services and model procedures for the processing of such complaints.  These 
materials are presented to RUPRO for its information only at the request of the chair of the 
Executive and Planning Committee.  At a later point in time, the Task Force will be developing a 
proposal for a Rule of Court requiring the courts to adopt procedures for court users to submit 
language access complaints.  The model form and model procedures are presented here to inform 
RUPRO of the actions currently being taken to encourage courts to adopt language access 
complaint procedures, while the Task Force works to develop a rule of court that will require 

mailto:elizabeth.tam@jud.ca.gov
mailto:olivia.lawrence@jud.ca.gov
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courts to adopt such procedures.  The model form and procedures will be posted later this 
summer to the California Courts website as part of the “Language Access Toolkit” available to 
the courts and the public.   

Background 

The Judicial Council adopted the Strategic Plan for Language Access in the California Courts 
(LAP or the plan) in 2015.   Pursuant to that plan, the Judicial Council created the Task Force 
and charged it with overseeing and ensuring implementation of the LAP.   The plan provides a 
comprehensive and systematic approach to expand language access in the California courts.   
 
The LAP notes that a multifaceted complaint procedure is essential to ensure the quality of 
language access services delivered. The LAP recommends development of a form for court users 
to register complaints regarding language access and the creation of model procedures for the 
submission and processing of complaints, to be used by courts in developing their own local 
procedures. (LAP, Recommendations 62 and 63.)   

 
The Task Force intends to develop a rule of court requiring courts to adopt language access 
complaint procedures that will go through the normal process for consideration by RUPRO, with 
the hope that it may be approved for circulation for public comment in either the winter 2016 
urgent cycle or the spring 2017 regular cycle.  Pending adoption of a rule, the Task Force has 
developed these materials to be provided as a resource to the courts in creating and implementing 
their own forms and procedures for handling language access complaints.  By making these 
resources available now, the Task Force intends to encourage the courts to begin implementation 
of language access complaint procedures immediately.  This will give court users a way to 
express their concerns, and will lay the groundwork for the anticipated later adoption of a rule of 
court setting minimum requirements for court procedures for processing language access 
complaints.   

Task Force Approval at its July 6, 2016 Meeting 

The model complaint form and procedures were developed by the Task Force’s Budget and LAP 
Monitoring Subcommittee (the subcommittee) at a series of meetings, and recommended to the 
Task Force for its approval.  The Task Force considered this form and procedures and the 
subcommittee recommendation at its July 6th meeting, and voted to approve the materials.  
 
The model form is neither a mandatory nor an optional Judicial Council form; it is a model that 
local courts can use or adapt as they see fit.  Similarly, the model procedures for the processing 
of language access complaints are not mandatory, and are provided for courts to use in 
developing their own procedures.  Local courts may choose to continue use of any existing 
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complaint form or procedures, or adapt or model a new local complaint form and/or procedures 
after the attached form and procedures.  
 
The model form and procedures will be made available to the public and the courts in August, 
2016.   They will be formatted to ensure easy comprehension by court users, translated into ten 
non-English languages, and will be disseminated to the courts and made available to the public 
on the California Courts’ Language Access page, as well as on the Language Access Toolkit.   
 
The subcommittee also recommended that the Task Force develop proposed California Rules of 
Court to require individual courts to implement procedures for receiving and responding to 
complaints by limited English proficient (LEP) court users, their advocates and attorneys, or 
other interested persons about the court’s provision of, or failure to provide, appropriate 
language access services, including issues related to locally produced translations. The Task 
Force expects to put forward these proposed rules either in the July 1, 2017 urgent rules cycle or 
the spring cycle of 2017.  

Model Form and Procedures Attached For RUPRO’s Information 

The Task Force has moved forward with the model form and recommended procedures to 
support courts in their implementation of language access complaint procedures while statewide 
rules mandating creation of such are developed and formally considered. The procedures 
followed in approving the model form and procedures are similar to those followed when other 
model forms have been posted for court use – for example, when a working group of judges 
developed a model form for petitions for resentencing after Proposition 47 was enacted. 
 
Because dissemination of the model form and recommended procedures is the first step in a 
process that will later bring a rules proposal to RUPRO for approval to be circulated for 
comment, the Task Force is presenting the model form and procedures to RUPRO as an 
informational item.   

Attachments 

• Draft recommended procedures: Language access services complaint form and general 
requirements for submitting and responding to complaints; 

• Model complaint form for courts, with model instructions 

http://www.courts.ca.gov/languageaccess.htm
http://www.courts.ca.gov/lap-toolkit-courts.htm
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Draft Recommended Procedures: Language access services complaint form and 1 

general requirements for submitting and responding to complaints 2 

 3 

The following are suggested procedures that courts can adapt for their own use in 4 

processing language access complaints. Under the Strategic Plan for Language 5 

Access in the California Courts, adopted by the Judicial Council in January 2015, each 6 

court will produce and make available a single form on which court users may 7 

register a complaint about the provision of, or the failure to provide, language 8 

access. The form will allow court users to submit language access complaints 9 

regarding court services that relate to staff or court interpreters, or to local 10 

translations. The form should be available in both hard copy at the courthouse and 11 

online on the courts’ web page(s), and may be downloaded for printing and 12 

completion by court users in writing. Courts may choose to model their form on the 13 

model statewide Language Access Services Complaint form prepared by the Judicial 14 

Council.  15 

 16 

Complaints regarding Judicial Council services that relate to Judicial Council 17 

meetings, forms or other translated material hosted on www.courts.ca.gov, should 18 

be submitted directly to the Judicial Council by visiting the council’s Language Access 19 

page: www.courts.ca.gov/languageaccess.htm 20 

 21 

(a) Submission and referral of local language access complaints   22 

Once a language access services complaint form has been completed, the form 23 

should be submitted or referred to the court as indicated below: 24 

 25 

(1) Court Services: Language access complaints regarding court services that 26 

relate to staff or court interpreters, or to local translations, should be 27 

submitted to the court at issue by turning in by hand, mailing or emailing a 28 

filled out language access complaint form to the court’s designated Language 29 

Access Representative. The language access services complaint form for courts 30 

should clearly state the court’s mailing address and the contact information 31 

for the court’s designated Language Access Representative. 32 

 33 

The court’s Language Access Representative must be given notice of the 34 

complaint and an opportunity to respond.  35 

 36 

(2) Anonymous complaints: Anonymous complaints may be submitted but will 37 

not receive acknowledgement of receipt or a notice of final action.  38 

 39 

(3) Complaints submitted to wrong location: A complaint will not be dismissed 40 

because it was submitted to the improper entity. The receiving entity should 41 

immediately forward the complaint to the appropriate court or Judicial Council 42 

for its review and resolution. 43 

http://www.courts.ca.gov/
http://www.courts.ca.gov/languageaccess.htm
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(b) Acknowledgment of complaint  2 

Within 10 days, the court’s Language Access Representative should send the 3 

complainant a written acknowledgment that the court has received the complaint.  4 

 5 

(c) Preliminary review and disposition of complaints  6 

Priority should be given to immediately address and respond to court user 7 

complaints regarding denial of a court interpreter for pending cases. Within 90 days, 8 

the court’s Language Access Representative should conduct a preliminary review of 9 

all other complaints to determine whether the complaint can be informally resolved 10 

or closed, or whether the complaint warrants additional investigation.  11 

 12 

(d) Procedure for complaints not resolved through the preliminary review  13 

If a complaint cannot be resolved through the preliminary review process within 90 14 

days, the court’s Language Access Representative should inform complainant that 15 

the complaint warrants additional investigation.  16 

 17 

(e) Notice of final action  18 

(1) Within 90 days, the court must send the complainant notice of the final action 19 

taken on the complaint.  20 

(2) If the complaint was not closed during the preliminary review period, the court 21 

must send notice of the final action to the complainant upon completion of an 22 

investigation. 23 

 24 

(f) Resubmission of complaints 25 

When notifying court users regarding the outcome of complaints, courts should 26 

indicate any resubmission process (e.g., providing instructions to complainant on 27 

how to resubmit a complaint within 90 days, and the contact information of where 28 

to send the resubmitted complaint form). Complaints that have been resubmitted 29 

should follow the same process indicated above, including notification of final 30 

action. If available, courts may want to have a different staff member review the 31 

resubmitted complaint to confirm that the complaint has been resolved properly, 32 

and/or whether any other action is needed. 33 

 34 

(f) Promptness  35 

The court must process complaints promptly at all stages.  36 

 37 

(g) Records of complaints  38 

The court and Judicial Council should maintain sufficient information about each 39 

complaint and its disposition to identify any history or patterns of complaints 40 

submitted under this rule. Beginning January 2017, each quarter, the Judicial Council 41 

will send a reporting template to courts, and courts will be required to report on the 42 

number and kinds of complaints received, the resolution status of all complaints, 43 
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and any additional information necessary to assist in the ongoing monitoring of the 1 

overall implementation and success of the Strategic Plan for Language Access in the 2 

California Courts. 3 
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              Complaint Form             Language Access Services 

 
 
Fill out this form to complain about language access services in the California courts. 
Provide as much detail as possible. You do not have to give your name or contact 
information if you do not want to, but it will help us investigate your complaint.  

Your complaint will NOT become a part of your case file. Do not use this form if you have a 
complaint about the outcome of your case. 

If you want to provide other comments and suggestions (not a complaint), fill out Part 2 of 
this form, under “Give Us Feedback.”  

Complainant Personal Information: 

Today’s date: __________________ 

 

Name: ______________________________ 

Telephone: __________________________ 

Address: ____________________________ 

                 ____________________________ 

E-mail: _______________________ 

Primary language you speak: ______________ 

Primary language you write: ______________ 

Best contact method:          

☐  mail     ☐  e-mail     ☐  phone 

 

Are you submitting this complaint on behalf of 

another individual? If yes, please provide your 

contact information below: 

Today’s date: ___________________ 

Name: _________________________________ 

Organization: ___________________________ 

Telephone: _____________________________ 

Address: _______________________________ 

                _______________________________ 

E-mail: ________________________ 

Primary language you speak: ________________ 

Primary language you write: ________________ 

Best contact method:   

☐  mail     ☐  e-mail     ☐  phone 

 

PART 1. Describe the Complaint 
Check and fill out all that apply.  
 
☐    I asked for an interpreter but did not get one. 

Tell us when (date) and where (location) this happened: 
_______________________________________________________________________ 
Case number (if any): __________________________________ 
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☐  I am not satisfied with the services of the interpreter. Name of the interpreter: 
______________________________ Interpreter badge #: _______________ 

       Date of interpreter service: _________________ Location: _________________ 
Case number (if any): _______________________________________________ 

       Why were you not satisfied with the interpreter services? __________________________             
_________________________________________________________________________ 

 

☐ Other problem with court staff.   
 Date of incident: ____________  Name of staff person: ___________  Department: __________ 
 

Describe 
incident:____________________________________________________________ 

 
☐  The form I need is not in my language.  
 Give form number, name, or description: ______________________________________________ 
 
☐  The information I need is not in my language. 
  Specify what information you need translated: ________________________________ 
 
☐  The translation of the form or information I received has mistakes. 

Describe document or information: _____________________________________ 
 Describe mistakes: ________________________________________ 
 
☐  Other complaint: ____________________________________________________________ 

 
 

Have you complained to another agency about this problem? ☐  Yes  ☐  No    

If yes, provide the name of the agency: 

______________________________________________________________________________ 

 
Add any other information that may help us review your complaint: 
______________________________________________________________________________ 

______________________________________________________________________________ 

 
PART 2. Give Us Feedback 
 
☐  Other comments or suggestions:  
 
______________________________________________________________________________ 

______________________________________________________________________________ 

______________________________________________________________________________ 

______________________________________________________________________________ 

 
 

Thank you. We will contact you within 90 days of receiving this form. 
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Instructions for Language Access Services Complaint Form 

 
 
The California courts want all Californians, including those who do not speak English well, to 
have access to the courts. If you have a complaint about language access services at a local 
court or at the Judicial Council of California, or if you would like to provide feedback about 
language access services, fill out and turn in the complaint form. 
 
Please keep the following in mind: 
 

 Fill in as much information as you can. You do not have to give your name, but it is 
helpful to know how to contact you so we can get more information if needed.  

 You can use the form to provide comments or suggestions about language access 
services. 

 Filing a complaint will not negatively affect your court cases or the services you get at 
the court. 

 Your complaint will NOT become a part of your case file or part of your case.  

 If you are making this complaint on behalf of someone else, fill out the information of 
the person we should contact about the complaint. 

 If you need language access services for an active court case, send us your complaint 
as soon as possible. 

 You can fill out the form and turn it in at your local courthouse in person, or mail it or 
e-mail it at the addresses below. You can also fill it out and turn it in online. 

 
For complaints about services at your local court—related to staff, court interpreters, or 
local translations—fill out and mail or e-mail your complaint form to:  
 

Superior Court of California, County of [to be customized]  
Attention: [to be customized], Language Access Representative 
Address Line 1 [to be customized]  
Address Line 2 [to be customized] 
E-mail: [to be customized] 

 
For complaints about the Judicial Council’s services—Judicial Council meetings, forms, or 
other translated material hosted on www.courts.ca.gov—do not use this form. Please go to 
www.courts.ca.gov/languageaccess.htm to submit your complaint. 

 
 

 
 
 
 
 

http://www.courts.ca.gov/
http://www.courts.ca.gov/languageaccess.htm
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[Note: The following language could be provided to the individual submitting the complaint 
via e-mail or as an automatic online response if submitting it online.] 
 

Your complaint or comments have been submitted. 
 

We will contact you within 90 days of receiving your complaint or comments. 
 

We may need to contact you using the contact information you provided.  
If your complaint, comments, or suggestions are about an issue not related to language 

access services, we will send it to the appropriate court, agency, or department.  
 
Thank you for taking the time to let us know how we are doing, and for helping us to improve 

our language access services for all Californians. 
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The proposals have not been approved by the Judicial Council and are not intended to represent the 
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee. 

These proposals are circulated for comment purposes only. 
 

  
I N V I T A T I O N  T O  C O M M E N T  

SP16-08 

 
Title 

Traffic and Criminal Procedure: Infraction 
Procedures Regarding Bail, Fines, Fees, and 
Assessments; Mandatory Courtesy Notices; 
and Ability to Pay Determinations 
 
Proposed Rules, Forms, Standards, or Statutes  

Amend Cal. Rules of Court, rule 4.105; adopt 
rules 4.106, 4.107, and 4.335; and repeal 
Judicial Admin. Standards, standard 4.41 
 
Proposed by 

Traffic Advisory Committee 
Hon. Gail Dekreon, Chair 
 
Criminal Law Advisory Committee 
Hon. Tricia Ann Bigelow, Chair 

 

 Action Requested 

Review and submit comments by August 26, 
2016 
 
Proposed Effective Date 

January 1, 2017 
 
Contact 

Jamie Schechter, Attorney 
415-865-5327 
Jamie.Schechter@jud.ca.gov 
 
Tara Lundstrom, Attorney 
415-865-7995 
Tara.Lundstrom@jud.ca.gov 
 

 
Executive Summary and Origin  
The Traffic Advisory Committee and Criminal Law Advisory Committee propose amending rule 
4.105 and adopting rules 4.106, 4.107, and 4.335 of the California Rules of Court. The proposed 
amendments to rule 4.105 would improve notice to defendants about the court procedures for 
traffic infraction cases by requiring that trial court websites include a link to the statewide self-
help information posted on the California courts website. Proposed new rule 4.106 would 
standardize and improve court procedures and notice to defendants regarding failures to appear 
or failures to pay bail, court-imposed fines, fees, and assessments for infraction offenses. 
Proposed new rule 4.107, would convert standard 4.41 of the California Standards of Judicial 
Administration into a standing rule of court, requiring that trial courts send “courtesy notices” to 
traffic defendants before an initial appearance and would specify information that must be 
provided to defendants in those notices. Judicial Administration Standard 4.41 would be 
repealed. Lastly, proposed new rule 4.335 would standardize and improve court procedures and 
notice to infraction defendants related to ability-to-pay determinations.  
 

http://www.courts.ca.gov/policyadmin-invitationstocomment.htm
mailto:Jamie.Schechter@jud.ca.gov
mailto:Tara.Lundstrom@jud.ca.gov
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The advisory committees developed the proposed amended rule and new rules in response to 
Judicial Council directives to consider recommendations to promote access to justice in all 
infraction cases. The proposal to amend rule 4.105 and to adopt rule 4.106 circulated for public 
comment this spring. The committees recommend recirculating the proposal with changes to 
proposed rule 4.106 and with the two new accompanying proposed rules in light of the public 
comments received, communications to the Judicial Council from various advocacy groups and 
other entities expressing continued concerns about court practices resulting in the suspension of 
driver’s licenses for failure to pay fines and fees, and other related developments.  
 
Background  
Criticisms aimed at state infraction laws have raised concerns about procedural fairness in 
infraction proceedings, particularly about procedures for the deposit of bail before defendants 
appear for arraignment and trial and after defendants fail to appear or pay bail, fines, fees, and 
assessments. The Judicial Council adopted rule 4.105, effective June 8, 2015, on an urgency 
basis on the request of the Chief Justice to address concerns regarding requiring defendants to 
post bail before challenging traffic infractions. In adopting rule 4.105, the council directed the 
appropriate advisory committees to consider changes to rules, forms, or any other 
recommendations necessary to promote access to justice in all infraction cases, including 
recommendations related to post conviction proceedings or after the defendant has previously 
failed to appear or pay fines or fees.  
 
Prior Circulation 
The Traffic Advisory Committee and the Criminal Law Advisory Committee previously 
circulated this proposal for public comment on an expedited basis from March 21 to May 6, 
2016. The proposal, as previously circulated, would have standardized and improved the 
imposition of bail, fines, fees, and assessments when a defendant failed to appear or pay in an 
infraction case. Based on the public comments received and other developments as discussed, the 
committees have revised the rules proposal, with input from the Advisory Committee on 
Providing Access and Fairness, and are recirculating the revised proposal for public comment on 
an expedited schedule. The proposed amendments to rule 4.105 are unchanged from the proposal 
previously circulated. Proposed rule 4.106 has been revised and expanded, and two new rules are 
being proposed.  
 
In revising this rule proposal, the committees considered comments received during the 
invitation-to-comment period. Now that the proposal is revised and being recirculated, the 
committees invite parties who submitted comments during the initial circulation to resubmit such  
comments they deem appropriate to the proposal as revised, as well as any new comments. 
Resubmission of previously-submitted comments will ensure that the comments are presented 
again to the committees for consideration. 
 
The Proposal  
The rules proposals is designed to promote procedural fairness for infraction cases, enhance 
guidance for defendants and courts, and clarify procedures regarding ability-to-pay 
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determinations, while minimizing the need for court appearances by providing for review by 
written petition.  
 
Amended rule 4.105  
Rule 4.105 prohibits courts from requiring infraction defendants to deposit bail in order to secure 
a court appearance at either arraignment or trial unless a specified exception applies. Under the 
rule, courts may require infraction defendants to deposit bail before a first appearance only in the 
following circumstances: (1) the defendant elects a statutory procedure (such as trial by written 
declaration) that requires the deposit of bail; (2) the defendant at arraignment refuses to sign a 
written promise to appear for future court proceedings; or (3) the court determines that the 
particular defendant is unlikely to appear as ordered without a deposit of bail and states its 
reasons for that finding.  
 
To promote procedural fairness for infraction cases, the committees propose amending rule 
4.105(d) to better facilitate its notice provisions. The amended rule would require that local trial 
court’s websites include a link to the statewide traffic self-help information posted on the 
California courts website at: www.courts.ca.gov/selfhelp-traffic.htm. In addition to information 
on appearance at court for arraignment and trial, the self-help information includes guidance on 
other subjects such as traffic violator school, payment plans, community service, correctable 
violations, trial by written declaration, consequences for failure to appear or pay, and information 
about requesting ability-to-pay determinations. 
 
Proposed rule 4.106  
As part of the committees’ continued examination of court procedures for infraction cases and 
efforts to improve access to justice in infraction cases as directed by the council, the committees 
propose new rule 4.106 to standardize and improve the imposition of bail, fines, fees and 
assessments when a defendant has failed to appear or pay in infraction cases.  
 
The proposed rule would provide the following: 
 

• When a court notifies a defendant that a civil assessment will be imposed for failure to 
appear or pay under Penal Code section 1214.1(b), the notice must inform the defendant 
of his or her right to petition that the civil assessment be vacated for good cause and must 
include information about the process for vacating the assessment.  

• When a court imposes a civil assessment for failure to appear or pay, the defendant may 
request -- without paying any bail, fines, penalties, fees, or assessments -- that the court 
vacate the civil assessment because the defendant had good cause for failing to appear or 
pay. Even absent a showing of good cause, the court may consider other factors in 
determining whether to impose a civil assessment and, if so, the amount of the civil 
assessment. 

http://www.courts.ca.gov/selfhelp-traffic.htm
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• When a court refers unpaid bail to a comprehensive collection program as delinquent 
debt, the defendant may request to schedule a hearing for adjudication of the underlying 
charge(s) without payment of the bail amount. 

• When a defendant fails to pay under an installment plan, the defendant may request 
modification of the judgment.  

• When a court has entered a judgment in a trial by written declaration held in absentia, the 
defendant may request a trial de novo. 

• When a defendant has failed to pay a fine or installment of bail, a court must provide the 
defendant with notice and an opportunity to be heard on ability to pay before notifying 
the Department of Motor Vehicles (DMV).1 

 
Additionally, an advisory committee comment for proposed rule 4.106 provides guidance for 
implementing the rule by including examples of circumstances that may establish good cause for 
failure to appear or pay when a defendant requests that a court vacate a civil assessment. Another 
advisory committee comment clarifies that before notifying the DMV that the defendant has 
failed to pay, the court must provide the defendant with notice regarding the right to request an 
ability-to-pay determination and with information on how to request that determination. It also 
clarifies that a hearing is not required unless requested by the defendant or directed by the court. 
 
Proposed rule 4.107  
Proposed rule 4.107 would make “courtesy notices” mandatory. A courtesy notice is sent to a 
defendant after he or she receives a traffic ticket to provide the defendant with information about 
how to resolve the citation. The Judicial Council’s recommendations for courtesy notices are 
currently detailed in standard 4.41 of the California Standards of Judicial Administration. 
Although courtesy notices are currently optional, most courts already provide some form of 
courtesy notice.  
 
This new rule would provide that courtesy notices are mandatory and must contain the following 
information: 

 
• The appearance date and location, whether an appearance is mandatory or optional, the 

total bail amount and payment options, the statutory notice required under Vehicle Code 
section 42007 regarding traffic school, and the court’s contact information; 

• Warnings about the potential consequences for failure to appear and failure to pay; and 

                                                 
1 The Legislature is currently considering Senate Bill 881, which may amend or repeal statutory provisions related to 
these rules, including Vehicle Code sections 40509, 40509.5, and 13365. These provisions authorize a court to 
notify the DMV that a defendant has failed to appear or pay and require the DMV to suspend a drivers’ license 
based on that notification. If SB 881 is enacted into law, these proposed rules as currently drafted may need to be 
revised before they are presented to the council with a recommendation that they be adopted. 
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• The right to request an ability-to-pay determination and the availability of community 
service and installment payment plans. 

 
Proposed rule 4.335 
Vehicle Code section 42003, governing payment of fines and costs for Vehicle Code violations, 
provides that, upon request of a defendant, the court must consider the defendant’s ability to pay. 
This proposed rule would standardize and improve procedures for ability-to-pay determinations 
for all infraction cases. This rule would provide the following:  
 

• Courts must provide defendants notice of the right to request an ability-to-pay 
determination and make instructions available on how to request that determination; 

• A defendant may request an ability-to-pay determination at or after adjudication or while 
the judgment remains unpaid, including when a case is delinquent or has been referred to 
collections; 

• The court must permit the defendant to make the request in writing, unless the court 
directs an appearance; 

• The court may delegate the initial determination of the defendant’s ability to pay to a 
clerk or other county revenue collections agency using specified factors; 

• A defendant has the right to a review by a judicial officer if requested in writing within 
20 calendar days of the sending of the notice of the decision; 

• Based on the ability-to-pay determination, the court may exercise its discretion to provide 
for payment on an installment plan, allow the defendant to complete community service, 
suspend the fine in whole or in part, or offer an alternative disposition; 

• The defendant may request an ability-to-pay determination at any time before the final 
payment date or completion date; 

• If a defendant has already had an ability-to-pay determination, a defendant may only 
request a subsequent ability to pay determination based on changed circumstances; 

• The court may deny the defendant’s request for an ability-to-pay determination if the 
court determines that an unreasonable amount of time has passed or the defendant has 
made an unreasonable number of requests. 

 
An advisory committee comment to the proposed rule clarifies that the amount and manner of 
paying the total fine must be reasonable and compatible with the defendant’s financial ability and 
that the court may exercise discretion even if the defendant has not demonstrated an inability to 
pay. The committees are considering development of optional forms to assist courts in making 
ability-to-pay determinations.  
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Alternatives Considered  
The committees have considered other alternatives, including potential legislative proposals. 
Those proposals involve a process that must be pursued independently and have other 
implications that are distinct from the procedures addressed by the current rules proposal. The 
committees considered not expanding the proposed rules but determined that expanding the rules 
was necessary to promote access and fairness.  
 
Implementation Requirements, Costs, and Operational Impacts 
Courts will need to update local websites and court notices and provide training for court staff 
and judicial officers regarding these changes for processing infraction cases. The committees are 
sensitive to the concern that the rules may require a significant revision to court forms and 
procedures. For courts that do not currently send courtesy notices, there will be increased costs 
required to provide courtesy notices under proposed rule 4.107. It is also possible that with 
increased notice about the procedure for requesting an ability-to-pay determination, more 
defendants may request review of their ability to pay. The committees acknowledge the potential 
increased workload for court staff and judicial officers. However, the committees believe that 
any increased burdens are outweighed by the procedural fairness that the rules proposed will 
advance.  
 
The committees are also sensitive to the impact on the courts in implementing these rules, if 
amended and adopted, by a January 1, 2017, effective date. In light of this concern, the 
committees have abbreviated the comment period with the goal of presenting the proposal to the 
Judicial Council during its October meeting. If adopted and amended at that time, the proposal 
would provide the courts with a two-month period before the changes would go into effect.  
 



 

7 

Request for Specific Comments  
In addition to comments on the proposal as a whole, the advisory committees are interested in 
comments on the following: 

• Does the proposal appropriately address the stated purpose? 
 

The advisory committees also seek comments from courts on the following cost and 
implementation matters: 

• Would the proposal provide cost savings? If so please quantify. 
• Would the proposal increase costs? If so please quantify. 
• What would the implementation requirements be for courts? For example, training 

staff (please identify position and expected hours of training), revising processes and 
procedures (please describe), changing docket codes in case management systems, or 
modifying case management systems. 

• Would two months from Judicial Council approval of this proposal until its effective 
date provide sufficient time for implementation?  

• How well would this proposal work in courts of different sizes? 
 

 
Attachments and Links  
1. Cal. Rules of Court, rules 4.105, 4.106, 4.107, and 4.335 at pages 8-15 
2. Judicial Administration Standards, standard 4.41 at pages 15-16 
 



Rule 4.105 of the California Rules of Court would be amended; rules 4.106, 4.107, and 
4.335 would be adopted; and standard 4.41 of the Judicial Administration Standards 
would be repealed, effective January 1, 2017, to read: 
 

8 
 

 

Rule 4.105. Appearance without deposit of bail in infraction cases 1 
 2 
(a) Application 3 

 4 
This rule applies to any infraction for which the defendant has received a written 5 
notice to appear. 6 

 7 
(b) Appearance without deposit of bail 8 

 9 
Except as provided in (c), courts must allow a defendant to appear for arraignment 10 
and trial without deposit of bail. 11 

 12 
(c) Deposit of bail 13 
 14 

(1)  Courts must require the deposit of bail when the defendant elects a statutory 15 
procedure that requires the deposit of bail. 16 

 17 
(2)  Courts may require the deposit of bail when the defendant does not sign a 18 

written promise to appear as required by the court. 19 
 20 
(3)  Courts may require a deposit of bail before trial if the court determines that 21 

the defendant is unlikely to appear as ordered without a deposit of bail and 22 
the court expressly states the reasons for the finding. 23 

 24 
(4)  In determining the amount of bail set under (2) and (3), courts must consider 25 

the totality of the circumstances. 26 
 27 
(d) Notice 28 

 29 
Courts must inform defendants of the option to appear in court without the deposit 30 
of bail in any instructions or other materials courts provide for the public that relate 31 
to bail for infractions, including any website information, written instructions, 32 
courtesy notices, and forms. The website for each trial court must include a link to 33 
the traffic self-help information posted at: http://www.courts.ca.gov/selfhelp-34 
traffic.htm. 35 

 36 
Rule 4.106.  Failure to appear or failure to pay for a Notice to Appear issued for an 37 

infraction offense 38 
 39 
(a) Application 40 
 41 



 

9 
 

 

This rule applies to infraction offenses for which the defendant has received a 1 
written notice to appear and has failed to appear or failed to pay. 2 

 3 
(b) Definitions 4 
 5 

As used in this rule, “failure to appear” and “failure to pay” mean failure to appear 6 
and failure to pay as defined in section 1214.1(a). 7 

 8 
(c) Procedure for consideration of good cause for failure to appear or pay 9 
 10 

(1) A notice of a civil assessment under section 1214.1(b) must inform the 11 
defendant of his or her right to petition that the civil assessment be vacated 12 
for good cause and must include information about the process for vacating 13 
the assessment. 14 

 15 
(2) When a notice of civil assessment is given, a defendant may, within 20 days 16 

of sending the notice, move by written petition to vacate the assessment by 17 
showing good cause to excuse the failure to appear or failure to pay. 18 
Alternatively, the defendant may request or the court may direct a court 19 
appearance. 20 

 21 
(3) Courts must permit a defendant to present a showing of good cause for failure 22 

to appear or failure to pay a fine or installment of bail without requiring 23 
receipt of the payment of bail, fines, penalties, fees, or assessments. 24 

 25 
(4) A petition to vacate an assessment does not stay the operation of any order 26 

requiring the payment of bail, fines, penalties, fees, or assessment unless 27 
specifically ordered by the court. 28 

 29 
(5) The court must vacate the assessment upon a showing of good cause under 30 

section 1214.1(b)(1) for failure to appear or failure to pay. 31 
 32 
(6) If the defendant does not establish good cause, the court may still exercise its 33 

discretion under section 1214.1(a) to reconsider: 34 
 35 

(A) Whether a civil assessment should be imposed; and 36 
 37 

(B) If so, the amount of the assessment. 38 
 39 

 In exercising its discretion, the court may consider a defendant’s due 40 
diligence in appearing or paying after notice of the assessment has been given 41 
under section 1214.1(b)(1), as well as the defendant’s financial 42 
circumstances, among other factors. 43 
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 1 
(d) Procedure for unpaid bail referred to collection as delinquent debt 2 

 3 
(1) In unadjudicated cases, when bail has not been paid and the case is referred to 4 

a comprehensive collection program as provided in section 1463.007(b)(1), a 5 
court must allow a defendant to appear for adjudication of the underlying 6 
charges without payment of the bail amount, except as provided in (d)(3) of 7 
this rule. 8 

 9 
(2) The defendant may request an appearance date to adjudicate the underlying 10 

charges by written petition. Alternatively, the defendant may request or the 11 
court may direct a court appearance. 12 

 13 
(3) A court may require a deposit of bail before adjudication of the underlying 14 

charges if the court finds that the defendant is unlikely to appear as ordered 15 
without a deposit of bail and the court expressly states the reasons for the 16 
finding. The court must not require payment of the civil assessment before 17 
adjudication. 18 
 19 

(e) Procedure for failure to pay on an installment payment plan 20 
 21 

(1) When a defendant fails to pay a fine or make a payment under an installment 22 
plan as provided in section 1205 or Vehicle Code sections 40510.5, 42003, or 23 
42007, the court must permit the defendant to appear by written petition to 24 
modify the judgment, or the defendant may request or the court may direct a 25 
court appearance. 26 
 27 

(2) The court must not require payment of bail, fines, penalties, fees, or 28 
assessments to consider the petition. 29 
 30 

(3) The request to modify a judgment or order does not stay the operation of any 31 
order requiring the payment of bail, fines, penalties, fees, or assessments 32 
unless specifically ordered by the court. 33 

 34 
(4) If the defendant requests to modify or vacate the judgement based on an 35 

inability to pay, the procedures stated in rule 4.108 apply. 36 
 37 

(5) The court may deny the defendant’s request to modify the judgment and 38 
order no further proceedings if the court determines that: 39 
 40 
(A) An unreasonable amount of time has passed, or 41 
 42 



 

11 
 

 

(B) The defendant has made an unreasonable number of requests to modify 1 
the judgment. 2 

 3 
(f) Procedure after a trial by written declaration in absentia for a traffic 4 

infraction 5 
 6 

When the court issues a judgment under Vehicle Code section 40903 and a 7 
defendant requests a trial de novo within the time permitted, courts may require the 8 
defendant to deposit bail. After the court receives the bail deposit, the court must 9 
vacate the judgment. 10 

 11 
(g) Procedure for referring a defendant to the Department of Motor Vehicles 12 

(DMV) for license suspension for failure to pay a fine 13 
 14 

Before a court may notify the DMV under Vehicle Code sections 40509(b) or 15 
40509.5(b) that a defendant has failed to pay a fine or an installment of bail, the 16 
court must provide the defendant with notice of and an opportunity to be heard on 17 
the inability to pay. 18 

 19 
Advisory Committee Comment 20 

 21 
Subdivision (a). The rule is intended to apply only to an infraction offense for which the 22 
defendant (1) has received a written notice to appear citation and been released for a signed 23 
promise to appear, and (2) has failed to appear by the appearance date or an approved extension 24 
of that date or has failed to pay as required. 25 
 26 
Subdivision (c)(3). Circumstances that indicate good cause may include, but are not limited to, 27 
the defendant’s hospitalization, incapacitation, or incarceration; military duty required of the 28 
defendant; death or hospitalization of the defendant’s dependent or immediate family member; 29 
caregiver responsibility for a sick or disabled dependent or immediate family member of the 30 
defendant; or an extraordinary reason, beyond the defendant’s control, that prevented the 31 
defendant from making an appearance or payment on or before the date listed on the notice to 32 
appear. 33 
 34 
Subdivision (d). This subdivision is not intended to allow defendants to seek readjudication of 35 
the underlying charges if the case has already been adjudicated. 36 
 37 
Subdivision (g). Before notifying the DMV, the court must provide the defendant with notice 38 
regarding the right to request an ability-to-pay determination and with instructions on how to 39 
request that determination. A hearing is not required unless requested by the defendant or directed 40 
by the court. 41 
 42 
 43 
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Rule 4.107.  Mandatory courtesy notice―traffic procedures 1 
 2 
(a) Mandatory courtesy notice 3 
 4 

Each court must send a mandatory “courtesy notice” to the address shown on the 5 
Notice to Appear or to the defendant’s last known address before the initial 6 
appearance. 7 

 8 
(b) Minimum information in courtesy notice 9 
 10 

In addition to information obtained from the Notice to Appear, the courtesy notice 11 
must contain at least the following information: 12 

 13 
(1) An appearance date and location; 14 

 15 
(2)  Whether a court appearance is mandatory or optional; 16 
 17 
(3) The total bail amount and payment options; 18 

 19 
(4) The notice about traffic school required under Vehicle Code section 42007, if 20 

applicable; 21 
 22 

(5) The potential consequences for failure to appear, including a driver’s license 23 
hold or suspension, a civil assessment of up to $300, a new charge for failure 24 
to appear, a warrant of arrest, or some combination of these consequences, if 25 
applicable; 26 

 27 
(6) The potential consequences for failure to pay a fine, including a driver’s 28 

license hold or suspension, a civil assessment of up to $300, a new charge for 29 
failure to pay a fine, a warrant of arrest, or some combination of these 30 
consequences, if applicable; 31 

 32 
(7) The right to request an ability-to-pay determination, including the availability 33 

of community service and installment payment plans; and 34 
 35 

(8) Contact information for the court. 36 
 37 

(c) Additional information in courtesy notice 38 
 39 

Courts may provide additional information in the courtesy notice, as appropriate, 40 
including the following: 41 

 42 
(1)  Informal trial, trial by declaration, and telephone scheduling options; and 43 
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 1 
(2) Correction requirements and procedures for correctable violations. 2 

 3 
 4 
Rule 4.335.  Ability-to-pay determinations for infraction offenses 5 
 6 
(a) Application 7 
 8 

This rule applies to any infraction offense for which the defendant has received a 9 
written Notice to Appear. 10 

 11 
(b) Required notice regarding an ability-to-pay determination 12 
 13 

Courts must provide defendants with notice of their right to request an ability-to- 14 
pay determination and make available instructions or other materials for requesting 15 
an ability-to-pay determination. 16 

 17 
(c) Procedure for determining ability to pay 18 

 19 
(1) The court, on request of a defendant, must consider the defendant’s ability to 20 

pay. 21 
 22 
(2) A defendant may request an ability-to-pay determination at or after 23 

adjudication or while the judgment remains unpaid, including when a case is 24 
delinquent or has been referred to a comprehensive collection program. 25 

 26 
(3) The court must permit a defendant to make this request by written application 27 

unless the court directs a court appearance. 28 
 29 

(4) The court may delegate to a clerk or other county revenue collections agency 30 
the initial determination of the defendant’s ability to pay a court-ordered fine 31 
using the following criteria: 32 

 33 
(A)  Evidence of receipt of public benefits under one or more of the 34 

following programs: 35 
 36 

(i) Supplemental Security Income (SSI); 37 
 38 
(ii) State Supplementary Payment (SSP); 39 
 40 
(iii) California Work Opportunity and Responsibility to Kids 41 

(CalWORKS); 42 
 43 
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(iv) Federal Tribal Temporary Assistance for Needy Families (Tribal 1 
TANF); 2 

 3 
(v) Supplemental Nutrition Assistance Program, California Food 4 

Assistance Program; 5 
 6 
(vi) County Relief, General Relief (GR), or General Assistance (GA); 7 
 8 
(vii) Cash Assistance Program for Aged, Blind, and Disabled Legal 9 

Immigrants (CAPI); 10 
 11 
(viii) In-Home Supportive Services (IHSS); and 12 
 13 
(ix) Medi-Cal; and 14 

 15 
(B) Evidence of a monthly income of 125 percent or less of the current 16 

poverty guidelines, updated periodically in the Federal Register by the 17 
U.S. Department of Health and Human Services under 42 U.S.C. 18 
§ 9902(2). 19 

 20 
(5) The defendant has the right to a review by a judicial officer of the 21 

determination made by the clerk or the collection agent, if requested in 22 
writing within 20 calendar days of the sending date of the notice of decision. 23 
The defendant must be advised of the right to seek this review. 24 

 25 
(6) Based on the ability-to-pay determination, the court may exercise its 26 

discretion to: 27 
 28 

(A) Provide for payment on an installment plan; 29 
 30 
(B) Allow the defendant to complete community service in lieu of paying 31 

the total fine; 32 
 33 
(C) Suspend the fine in whole or in part; 34 
 35 
(D) Offer an alternative disposition. 36 

 37 
(7) A defendant ordered to pay on an installment plan or to complete community 38 

service may request to have an ability-to-pay determination at any time 39 
before the final payment date or the completion date. 40 

 41 
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(8) If a defendant has already had an ability-to-pay determination, a defendant 1 
may request a subsequent ability-to-pay determination only based on changed 2 
circumstances. 3 

 4 
(9) The court may deny the defendant’s request for an ability-to-pay 5 

determination, order no further proceedings, and order that the case be 6 
referred to collections if the court determines that: 7 

 8 
(A) An unreasonable amount of time has passed; or 9 
 10 
(B) The defendant has made an unreasonable number of requests for an 11 

ability-to-pay determination. 12 
 13 

Advisory Committee Comment 14 
 15 
Subdivision (c)(6). The amount and manner of paying the total fine must be reasonable and 16 
compatible with the defendant’s financial ability. Even if the defendant has not demonstrated an 17 
inability to pay, the court may still exercise discretion. 18 
 19 
 20 
Standard 4.41. Courtesy notice-traffic procedures 21 
 22 
(a)  Mailed courtesy notice 23 
 24 

Each court should promptly mail a "courtesy notice" to the address shown on the 25 
Notice to Appear. The date of mailing should allow for the plea-by-mail option in 26 
infraction cases. 27 

 28 
(b)  Minimum information in courtesy notice 29 

 30 
In addition to information obtained from the Notice to Appear, the courtesy notice 31 
should contain at least the following information: 32 
 33 
(1)  An appearance date, time, and location; 34 

 35 
(2)  Whether a court appearance is mandatory or optional; 36 
 37 
(3)  The total bail amount if forfeitable; 38 
 39 
(4)  The procedure required for remitting bail; 40 
 41 
(5)  The plea-by-mail option in infraction cases and the number of appearances 42 

required where trial is requested; 43 
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 1 
(6)  The consequences of failure to appear; and 2 
 3 
(7)  A telephone number to call for additional information. 4 

 5 
(c)  Additional information in courtesy notice 6 

 7 
Courts should provide additional information in the courtesy notice, as appropriate, 8 
including the following: 9 
 10 
(1) Informal trial, trial by declaration, traffic violators' school, and telephone 11 

scheduling options; and 12 
 13 
(2)  Correction requirements and procedures. 14 
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Executive Summary and Origin 
The Traffic Advisory Committee proposes revising forms TR-300 and TR-310 for installment 
payments for traffic infractions. Revision of the forms is recommended to standardize and 
improve court procedures related to installment payment plans for infraction offenses and to 
advise defendants of the availability of community service and the right to have their ability to 
pay bail, court-imposed fines, fees, and assessments considered. The committee developed the 
revised forms in response to Judicial Council directives to consider recommendations to promote 
access to justice in all infraction cases. This proposal was previously circulated for public 
comment this spring. In light of the comments received and other developments, the committee 
has revised the proposal and recommended its recirculation on an expedited basis to allow it to 
go into effect on January 1, 2017, if adopted. 
 
Background 
Recent studies and reports on state infraction laws have raised concerns about procedural 
fairness in infraction proceedings, particularly about procedures relating to deposit of bail before 
defendants appear for arraignment. In response, the Judicial Council adopted rule 4.105 of the 
California Rules of Court on an expedited basis, effective June 8, 2015, to require courts to allow 
traffic infraction defendants to appear as promised for arraignment and trial without prior deposit 
of bail, unless certain specified exceptions apply, and to require courts to include—in any 
instructions or other materials regarding bail provided by courts to the public—a notice to 
defendants of the option to appear in court without deposit of bail. The Judicial Council also 
directed the appropriate advisory committees to consider rule, form, or any other 
recommendations necessary to promote access to justice in all infraction cases, including 

http://www.courts.ca.gov/policyadmin-invitationstocomment.htm
mailto:jamie.schechter@jud.ca.gov
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recommendations related to postconviction proceedings or after the defendant has previously 
failed to appear or pay.   
 
Prior Circulation 
This proposal previously circulated for public comment this spring. Based on the comments 
received, the committee has revised this proposal and is recirculating it on an expedited schedule. 
Commentators who provided written comments during the first cycle are invited to resubmit 
those comments if the revised proposal does not address their concerns. Resubmission of 
comments will ensure that they are presented again to the committee for further consideration. 
 
The Proposal 
Vehicle Code sections 40510.5 and 42007 authorize court clerks to accept bail forfeitures and 
traffic violator school fees in installments for traffic infractions. Sections 40510.5 and 42007 also 
require the Judicial Council to adopt forms for court clerks to use for processing the installment 
payments. Courts are not required to offer installment payment plans, but courts that allow clerks 
to offer installment payment plans for bail or traffic violator school fees in traffic infraction cases 
must use forms adopted by the Judicial Council for the intended procedures.  
 
The committee has examined court procedures for infraction cases to develop ways to improve 
access to justice as directed by the council. As part of that effort, the committee proposes 
revising forms to further standardize and improve the imposition of bail, fines, and assessments 
when the defendant wishes to pay by installment. The committee proposes adoption of revised 
forms TR-300, Agreement to Pay and Forfeit Bail in Installments, and TR-310, Agreement to 
Pay Traffic Violator School Fees in Installments, for use by court clerks to process installment 
payment plans with expanded advisement of rights in traffic infraction cases. 
 
Form TR-300  
As provided in Vehicle Code section 40510.5, existing form TR-300 is used by court clerks to 
accept payment and forfeiture of bail in installments for traffic infraction violations that do not 
require a mandatory court appearance. Under current law, a court that uses the form is required 
to continue the case for completion of the payments and report a bail forfeiture to the Department 
of Motor Vehicles (DMV) as a conviction on the date of the initial payment. (Veh. Code, § 
40510.5(b), (d).) No trust account is required, and payments are distributed when received. (Id., 
§ 40510.5(f).) If a defendant fails to make a payment as agreed, the court may report the failure 
to pay to the DMV, issue a warrant, or send a notice that a civil assessment would be imposed if 
the defendant does not show good cause for the failure to pay. (Id., §§ 40509.5, 40510.5(e).) 
Each bail installment payment made in this procedure for infractions is final and not subject to 
reconsideration as is bail that is deposited for other criminal cases. (Id., § 40510.5(c).) The 
information on form TR-300 is consistent with the above statutes. 
 
Because the installment payment procedure does not require an arraignment or an appearance 
before a judicial officer in court, and because there are significant legal consequences for failure 
to make an installment payment, the form includes an express written advisement of rights and a 
signed waiver of rights by the defendant. The form includes signed acknowledgements of the 
consequences for failure to pay an installment.  
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To enhance procedural fairness in infraction cases, the committee proposes revising form TR-
300 to provide an expanded advisement and waiver of rights. Page 2 of the revised form would 
expand notice of the defendant’s rights to include: (1) “To ask the court to consider your ability 
to pay in determining the fine, penalties, and fees for the case;” and (2) “To ask for community 
service instead of paying the total fine.” 
 
Page 2 of the revised form would also provide notice to the defendant of the right to request an 
ability-to-pay determination at any time before making the final payment, as well as the options 
available to the court in considering that request:  
 

At any time before your final payment, if you have experienced a change in 
financial circumstances, you may ask that the court consider your ability to pay. If 
the court considers your ability to pay, the court may modify your installment 
plan, allow you to complete community service instead of paying the total fine, or 
suspend all or part of the fine. The court is not required to offer you any of the 
above options, and the court may deny your request. 
 

By signing form TR-300, the defendant affirms that he or she has read and understood the 
advisement and the terms and conditions of the agreement, elects to waive the rights in 
the advisement, and agrees to pay and forfeit bail in installments. 
 
Additional minor changes to clarify and update form TR-300 would include: 
 

• Revising the instructions at the top of page 1 to indicate that the form is to be “completed 
by the court.” This language would replace the instruction that the form be “filled out by 
a court clerk” to recognize current practices at some local courts, where case management 
systems frequently generate these forms, even when defendants enter into installment 
agreements at the clerk’s counter. 

• Revising section 1 to include minor stylistic changes to language. 
• Revising section 2 to use plain language and state that the appearance date “has not 

passed.” 
• Revising section 3 to remove as unnecessary the statement by the defendant that: “I am 

not able to pay the entire amount at the present time. I ask the court to allow me to pay in 
installments.” 

• Revising section 4 to clarify that: “each violation that is reportable to the Department of 
Motor Vehicles (DMV) and has no proof of correction will be reported as a conviction.” 

• Revising section 5 and shading in grey as optional the requirement that: “If I do not make 
my payments by each due date, I will see the clerk on the next court day after the due 
date of the missed payment.” The intention is that the shaded area may be omitted or 
modified to provide flexibility and reflect local court practices such as substitution of a 
requirement to call the court or use of a different deadline for contacting the clerk about 
the missed payment. Optional language would also be provided in grey on page 2 to 
inform defendants: “If you do not make a payment, please contact the court as soon as 
possible to make arrangements.” 

• Revising section 5 to enhance visual clarity and readability and to provide for greater 
consistency with proposed new form TR-300 (online), which is also being recirculated. 
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• Revising section 5 to clarify the list of possible actions by the court for failure to pay as 
agreed. 

• Revising for improved readability the notice to defendants at the bottom of the form 
regarding the consequences of signing the form. 

• Revising the bottom of the form to collect the telephone numbers and e-mail addresses of 
the defendant.  

• Revising the bottom of the form to add optional provisions for defendants to request 
electronic notifications and SMS text messages about the installment payments due under 
the agreement. The shaded text is intended to be optional so that courts may omit the 
option if their systems are not able to provide electronic notices or text messages. 

• Revising the bottom of the form to remove the space previously provided for entering the 
expiration date of the defendant’s driver’s license. This revision would provide sufficient 
space on the form to collect the defendant’s telephone number and e-mail address. 

• Revising page 2 to include minor changes to wording to improve readability. 
 
Form TR-310  
Form TR-310 is used by court clerks to accept installment payment of traffic violator school fees 
for eligible traffic infractions. Installment payment agreements are statutorily limited to a 
maximum length of 90 days. (Veh. Code, § 42007(a)(2).) Proof of completion for attendance of 
traffic violator school is due at the time of the final payment. (Ibid.) If a defendant fails to pay an 
installment, the court may convert the fee to bail, declare it forfeited, and report the forfeiture as 
a conviction under Vehicle Code section 1803. (Id., § 42007(a)(3).) The court may declare that 
no further proceedings be had or charge a failure to pay and impose a civil assessment or issue a 
warrant. (Ibid.) The information on form TR-310 is consistent with the above statutes. 
 
To further enhance procedural fairness for infraction cases, the committee proposes revision of 
form TR-310 to provide an expanded advisement and waiver of rights. Revised form TR-310 
would provide notice of the defendant’s rights: (1) “To appear in court without deposit of bail for 
formal arraignment, plea, and sentencing;” (2) “To ask the court to consider your ability to pay in 
determining the fee for traffic violator school and the fine, penalties, and fees for the case;” and 
(3) “To ask for community service instead of paying the total fine.” In addition, the advisement 
would also be updated to be consistent with rule 4.105 and state that defendants may “request 
and have a court trial to challenge the charges without deposit of bail, unless the court orders 
bail.”  
 
Page 2 of the revised form would also provide notice to the defendant of the right to request an 
ability to pay determination at any time before making the final payment, as well as the options 
available to the court in considering that request:  
 

At any time before your final payment, if you have experienced a change in financial 
circumstances, you may ask that the court consider your ability to pay. If the court 
considers your ability to pay, the court may modify your installment plan, allow you to 
complete community service instead of paying the total fine, or suspend all or part of the 
fine. The court is not required to offer you any of the above options, and the court may 
deny your request. If the court grants your request, you may no longer be eligible for 
traffic school.  
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By signing form TR-310, the defendant affirms that he or she has read and understood the 
advisement and the terms and conditions of the agreement, elects to waive the rights in the 
advisement, and agrees to pay and forfeit bail in installments. 
 
Additional minor changes to clarify and update form TR-310 would include: 
 

• Revising the instructions at the top of page 1 to indicate that the form is to be “completed 
by the court.” This language would replace the instruction that the form be “filled out by 
a court clerk” to recognize current practices at some local courts, where case management 
systems frequently generate these forms, even when defendants enter into installment 
agreements at the clerk’s counter. 

• Revising section 1 to include minor stylistic changes to language. 
• Revising section 2 to use plain language and state that the appearance date “has not 

passed.” 
• Revising section 3 to remove as unnecessary the statement by the defendant that: “I am 

not able to and I ask the court to allow me to pay in installments. I understand that the 
court has costs and expenses from accepting a request to pay the fees in installments.” 

• Revising section 4 to enhance visual clarity and readability and to provide for greater 
consistency with proposed new form TR-310 (online), which is also being recirculated. 

• Revising section 4 and partially shading in grey as optional the requirement that: “If I do 
not make my payments by each due date, I will see the clerk on the next court day after 
the due date of the missed payment.” The intention is that the shaded area may be omitted 
or modified to provide flexibility and reflect local court practices such as substitution of a 
requirement to call the court or use of a different deadline for contacting the clerk about 
the missed payment. Optional language may also be provided in grey on page 2 to inform 
defendants: “If you do not make a payment, please contact the court as soon as possible 
to make arrangements.” 

• Revising section 4 to clarify the list of possible actions by the court for failure to pay as 
agreed. 

• Revising the notice to defendants at the bottom of the form regarding the consequences of 
signing the form to improve readability. 

• Revising the bottom of the form to collect the telephone numbers and e-mail addresses of 
the defendant.  

• Revising the bottom of the form to add optional provisions for defendants to request 
electronic notifications and SMS text messages about the installment payments due under 
the agreement. The shaded text is intended to be optional so that courts may omit the 
option if their systems are not able to provide electronic notices or text messages. 

• Revising the bottom of the form to remove the space for providing the expiration date of 
the defendant’s driver’s license. This revision would provide sufficient space on the form 
to collect the defendant’s telephone number and e-mail address. 

 
Alternatives Considered 
The committee has considered other alternatives such as legislative proposals and creating 
related new forms. Those proposals, however, typically involve a lengthy process that must be 
pursued separately and have other implications that are distinct from the procedures addressed in 
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an expedited fashion by the current proposal. Accordingly, the committee is separately 
considering recommendations to promote access to justice in additional proposals. 
 
Implementation Requirements, Costs, and Operational Impacts 
Courts may need to provide training for court staff and judicial officers regarding changes for 
processing infraction cases. No significant costs or operational impacts are projected due to the 
proposal. Although the proposal includes advisements of additional procedures available in 
court, the committee believes that those notices can be provided without significant interference 
with calendar management and any increased burdens are outweighed by the resulting procedural 
fairness. The committee has abbreviated the comment period with the goal of presenting the 
proposal to the Judicial Council during its October meeting. If adopted at that time, courts would 
have a two-month period to implement the forms by a January 1, 2017, effective date. With this 
time frame, the committee does not anticipate significant implementation issues. 

 
Request for Specific Comments 

In addition to comments on the proposal as a whole, the advisory committee is interested in 
comments on the following: 

• Does the proposal appropriately address the stated purpose? 
• Are there any additional forms, procedures, instructions, or advisements that should be 

added to the proposal? 
 

The advisory committee also seeks comments from courts on the following cost and 
implementation matters: 

• Would the proposal provide cost savings? If so please quantify. 
• Would the proposal increase costs? If so please quantify. 
• What would the implementation requirements be for courts? For example, training staff 

(please identify position and expected hours of training), revising processes and 
procedures (please describe), changing docket codes in case management systems, or 
modifying case management systems. 

• Would two months from Judicial Council approval of this proposal until its effective 
date provide sufficient time for implementation?  

• How well would this proposal work in courts of different sizes? 
 

 
Attachments 
1. Revised form TR-300, Agreement to Pay and Forfeit Bail in Installments, at pages 7–8. 
2. Revised form TR-310, Agreement to Pay Traffic Violator School Fees in Installments, at 

pages 9–10. 
 



 

 
 
 
 
 

 

 

 

     

 

 
 

 
 

  

 
 
 

 

 

 
 
 

 [I have provided a cellular phone number, and I authorize the court to send me SMS text  
     messages regarding payments that I owe under this agreement.] [Optional] 
   [I authorize the court to send me electronic notices regarding payments that I owe under     
     this agreement.] [Optional] 
 
                                                                                  

 

  

TR-300 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF FOR COURT USE ONLY 

 
 
 
 
 
 
 

DRAFT 

STREET ADDRESS: 

MAILING ADDRESS: 

CITY AND ZIP CODE: 
BRANCH NAME: 

PEOPLE OF THE STATE OF CALIFORNIA 
vs. 

DEFENDANT: 

AGREEMENT TO PAY AND FORFEIT BAIL IN INSTALLMENTS 
(Vehicle Code, § 40510.5) 

TO BE COMPLETED BY THE COURT 
Read carefully and, if you agree, sign and return the form to the clerk. 

CITATION NUMBER: 

CASE NUMBER: 

1. I am the defendant in this case and I have been charged with the following  
    infraction violation(s) of the Vehicle Code that do not require me to go into court: 

 a. §  b. §  c. § d. § e. §  

2. My court appearance date has not passed, and I am providing proof of correction for any correctable violations. 
 3. I want to pay and forfeit bail for the violation(s) listed above. I understand that the court does not have to allow me to 

make installment payments. 
4. I understand that by signing below each violation that is reportable to the Department of Motor Vehicles (DMV) and     
   has no proof of correction will be reported as a conviction.            
     

 (  ) Other (explain): 
   I agree that: All payments must be made by the due date and there is no grace period. 
                       If I do not make a payment on time, I may have to pay the rest of my unpaid bail immediately. 
                       [If I do not make my payments by each due date, I will see the clerk on the next court day after the due  
                       date of the missed payment.] [Optional]     
    I understand that if I do not make the payment by each due date the court may: 
                       Charge me with a misdemeanor under Vehicle Code section 40508.  
                       Charge a civil assessment of up to $300 (Pen. Code, § 1214.1) or have a warrant issued for my arrest.  

                    Report the failure to pay to the DMV, which may suspend or place a hold on my driver’s license.  
                    Assign my case to a collection agency or the State Franchise Tax Board for collection. 
I understand that if I pay as agreed [and if any proof of correction has been filed with the court as required], my bail 
forfeiture will be complete, and at that time, the case will be closed. 
 By signing below, I affirm that I have read, understood, and accepted the above terms and conditions. I also 

affirm that I have read and understood my rights printed on the reverse side and that I choose to give them up. 

(SIGNATURE OF DEFENDANT) (DATE) (TYPE OR PRINT NAME) 

(ADDRESS) (DRIVER'S LICENSE/ID NUMBER) 

(TELEPHONE NUMBER) 

   (CITY, STATE, AND ZIP CODE) 

        CLERK OF THE SUPERIOR COURT 

ACCEPTED (date): BY: 
   (DEPUTY CLERK) 

Form Adopted for Mandatory Use 
Judicial Council of California 
TR-300 [Rev. January 1, 2017] 

 AGREEMENT TO PAY AND FORFEIT BAIL IN INSTALLMENTS 
(Traffic Infractions) 
               

Vehicle Code, § 40510.5 
         www.courts.ca.gov 

5. TERMS OF THE AGREEMENT:  
    Total bail (including penalties and administrative fee of $ ) is $          

Initial Payment (10% minimum): $  
                                                                                                                   Remaining balance after first payment: $                                                                                                                

 
 
 (  ) I agree to pay the remaining balance in monthly installments of at least $          due on the         day of each month, 

     starting on   /  /     and until paid in full on or before   /  /    . 

(E-MAIL ADDRESS) 



  
 

ADVISEMENT OF RIGHTS 
   
 
 
By choosing to forfeit and pay bail in installments and not go into court, you will be giving up these  
rights: 
 
        To appear in court without deposit of bail for formal arraignment, plea, and sentencing; 
 
        To ask the court to consider your ability to pay in determining the fine, penalties, and fees for the 

case; 
 
        To ask for community service instead of paying the total fine; 
 

 To request and have a court trial to challenge the charges without deposit of bail, unless the       
   court orders bail; 

                                                                                                                                              
        To have a speedy court trial and have the charges dismissed if a speedy trial is requested but  
          not provided;  
 
        To be represented by an attorney at your expense;     
 
        To subpoena or present witnesses and physical evidence using the power of the court at no  
          cost to you and to testify on your own behalf;   
      
        To confront and cross-examine all witnesses under oath testifying against you; and  
                       
        To remain silent and not testify. 
 
 
 

At any time before your final payment, if you have experienced a change in financial circumstances, you 
may ask that the court consider your ability to pay. If the court considers your ability to pay, the court 
may modify your installment plan, allow you to complete community service instead of paying the total 
fine, or suspend all or part of the fine. The court is not required to offer you any of the above options, 
and the court may deny your request.  

If you do not make a payment, please contact the court as soon as possible to make arrangements.] 
[Optional] 
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 [I have provided a cellular phone number, and I authorize the court to send me SMS text  
     messages regarding payments that I owe under this agreement.] [Optional] 

 [I authorize the court to send me electronic notices regarding payments that I owe under     
     this agreement.] [Optional] 
 
                                                                                  

    

 

 

 

  

 

  

  

  

TR-310 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF FOR COURT USE ONLY 

 
 
 
 
 
 

DRAFT 

STREET ADDRESS: 
MAILING ADDRESS: 

CITY AND ZIP CODE: 
BRANCH NAME: 

PEOPLE OF THE STATE OF CALIFORNIA 
vs. 

DEFENDANT: 

AGREEMENT TO PAY TRAFFIC VIOLATOR SCHOOL FEES IN INSTALLMENTS 
(Vehicle Code, § 42007) 

TO BE COMPLETED BY THE COURT 
Read carefully and, if you agree, sign and return the form to the clerk. 

CITATION NUMBER: 

1. I am the defendant in this case. I have been charged with the following  
    infraction violation(s) that do not require me to go into court and that are eligible     
    for confidential conviction(s) for completion of traffic violator school: 

CASE NUMBER: 

 a. §  b. §  c. § d. § e. §  
2. My court appearance date has not passed, and I am providing proof of correction for any correctable violations. 
3. I want to pay the traffic violator school fees for the violation listed above. I understand that the court does not have to  
    allow me to make installment payments. 
4. TERMS OF THE AGREEMENT:  
    The total fee (including an administrative fee of $          ) is $                                

    Initial Payment (10% minimum): $  
                                                                                                                   Remaining balance after first payment: $          

(  ) I agree to pay the remaining balance within 90 days. I will pay in monthly installments of at least $           
     due on the __ day of each month, starting on   /  /     and until paid in full on or before   /  /    . 
(  ) Other (explain): 
 

 

 
 

  I agree that:   All payments must be made by the due date and there is no grace period. 
                        If I do not make a payment on time, I may have to pay the rest of my unpaid fees immediately. 
                        [If I do not make my payments by each due date, I will see the clerk on the next court day after the due  
                        date of the missed payment.] [Optional]     
    I understand that if I do not complete my payment plan the court may: 
                       Charge me with a misdemeanor under Vehicle Code section 40508. 
                       Charge a civil assessment of up to $300 (Pen. Code, § 1214.1) or have a warrant issued for my arrest.  
                       Report convictions and the failure to pay to the Department of Motor Vehicles, which may suspend or  
                 place a hold on my driver’s license. 
                       Assign the case to a collection agency or the State Franchise Tax Board for collection. 

   I understand that my case will continue to be open until the date that my last installment is paid. If I pay as agreed    
   and if my proof of completion of traffic school is reported, a confidential conviction will be reported to the DMV and no  
   further proceedings will be held. 
    By signing below, I affirm that I have read, understood, and accepted the above terms and conditions. I also 
affirm that I have read and understood my rights printed on the reverse side and that I choose to give them up. 
 

(SIGNATURE OF DEFENDANT) (TYPE OR PRINT NAME) (DATE) 

(ADDRESS) (DRIVER'S LICENSE/ID NUMBER) 

(TELEPHONE NUMBER) 

(CITY, STATE, AND ZIP CODE) 

CLERK OF THE SUPERIOR COURT 

ACCEPTED (date): BY: 
(DEPUTY CLERK) 

 AGREEMENT TO PAY TRAFFIC VIOLATOR SCHOOL FEES IN INSTALLMENTS Form Adopted for Mandatory Use 
Judicial Council of California 
TR-310 [Rev. January 1, 2017] (Traffic Infractions) 

                

Vehicle Code, § 42007 
      www.courts.ca.gov 

 

(E-MAIL ADDRESS) 



  
 

ADVISEMENT OF RIGHTS 

  
By choosing to pay traffic violator school fees in installments and not go into court, you will be giving 
up these rights: 
 
        To appear in court without deposit of bail for formal arraignment, plea, and sentencing; 
 
        To ask the court to consider your ability to pay in determining the fee for traffic violator school    
          and the fine, penalties, and fees for the case; 
 
        To ask for community service instead of paying the total fine; 
 
        To request and have a court trial to challenge the charges without deposit of bail, unless the  
          court orders bail; 
                                                                                                                                              
        To have a speedy court trial and have the charges dismissed if a speedy trial is requested but  
          not provided;  
 
        To be represented by an attorney at your expense;     
 
        To subpoena or present witnesses and physical evidence using the power of the court at no  
          cost to you and to testify on your own behalf;   
      
        To confront and cross-examine all witnesses testifying under oath against you, and  
                       
        To remain silent and not testify. 
 

 

At any time before your final payment, if you have experienced a change in financial circumstances, 
you may ask that the court consider your ability to pay. If the court considers your ability to pay, the 
court may modify your installment plan, allow you to complete community service instead of paying 
the total fine, or suspend all or part of the fine. The court is not required to offer you any of the above 
options, and the court may deny your request. If the court grants your request, you may no longer be 
eligible for traffic school.  

If you do not make a payment, please contact the court as soon as possible to make arrangements.] 
[Optional] 
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Item number: 

RUPRO ACTION REQUEST FORM 

RUPRO action requested: Circulate for comment (out of cycle) 

RUPRO Meeting: August 3, 2016

Title of proposal (include amend/revise/adopt/approve + form/rule numbers):
Traffic: Online Installment Payment of Bail Forfeiture and Traffic Violator School Fees 
Adopt rule 4.108 and approve forms TR-300 (online) and TR-310 (online)  

Committee or other entity submitting the proposal: 
Traffic Law Advisory Committee (TAC) 

Staff contact (name, phone and e-mail): 
Jamie Schechter 
415-865-5327 
jamie.schechter@jud.ca.gov 

Identify project(s) on the committee’s annual agenda that is the basis for this item:
Approved by RUPRO: 12/10/2015 
Project description from annual agenda:  
TAC annual agenda: 
Item 4. In collaboration with ITAC, identify and develop priorities for potential rule and statutory modifications so that 
the rules and statutes will be consistent with modern business practices. (For example, consider electronic 
notification to replace mail, paying fines online, etc.). b. Review rules and statutes in a systematic manner and 
develop recommendations for comprehensive changes. The review and recommendations are being made in phases. 
Phase 2, which consists of a more substantive review of the statutes and rules will commence in 2016.  

Item 5. Rules and Forms for Access to Justice in Infraction Cases. Consider development of rules and forms to 
promote access to justice in all infraction cases, including recommendations related to courtesy notices, payment 
plans, community service, post-conviction proceedings or procedures after a defendant has previously failed to 
appear or pay, such as imposing civil assessments or placing holds on a driver’s license. 

If requesting July 1 or out of cycle, explain: 
This proposal circulated this spring from March 21 to May 6, 2016. The committees recommended recirculating the 
proposal on an expedited cycle in light of the public comments received, communications from various advocacy groups 
and other entities to the Judicial Council expressing continued concerns about court practices resulting in the 
suspension of driver’s licenses for failure to pay fines and fees, and other related developments. The committees have 
recommended an abbreviated three-week comment period with the goal of presenting the proposals to the Judicial 
Council during its October meeting. This would provide the courts with a two-month period before the changes would go 
into effect. 

Additional Information: (To facilitate RUPRO's review of your proposal, please include any relevant information not 
contained in the attached summary.) 
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The proposals have not been approved by the Judicial Council and are not intended to represent the 
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee. 

These proposals are circulated for comment purposes only. 
 

 
I N V I T A T I O N  T O  C O M M E N T  

SP16-10 

Title 
Traffic: Online Installment Payment of Bail 
Forfeiture and Traffic Violator School Fees  
 
Proposed Rules, Forms, Standards, or Statutes 

Adopt rule 4.108 and approve forms TR-300 
(online) and TR-310 (online) 
 
Proposed by 

Traffic Advisory Committee 
Hon. Gail Dekreon, Chair 
 

 Action Requested 

Review and submit comments by August 26, 
2016 
 
Proposed Effective Date 

January 1, 2017 
 
Contact 

Jamie Schechter, Attorney 
415-865-5327 
Jamie.Schechter@jud.ca.gov 
 

 
Executive Summary and Origin 
The Traffic Advisory Committee proposes new forms and a companion rule of court for online 
installment payments for traffic infractions. Forms TR-300 (online) and TR-310 (online) are 
designed for use in online interfaces that allow defendants to enter into installment payment 
agreements under Vehicle Code sections 40510.5 and 42007. New companion rule 4.108 of the 
California Rules of Court would allow for the use of online interfaces to form installment 
payment agreements and would require that defendants be advised of their rights before entering 
into an agreement. It would also provide that forms TR-300 (online) and TR-310 (online) are 
alternative mandatory forms intended for use in these online interfaces.  
 
The committee developed this proposal as part of a larger effort to modernize rules and forms 
and in response to council directives to consider recommendations to promote access to justice in 
all infraction cases. It was previously circulated for public comment this spring. In light of the 
comments received and other developments, the committee has revised the proposal and 
recommended its recirculation on an expedited basis to allow it to go into effect on January 1, 
2017, if adopted. 
 
Background 
The Judicial Council’s Information Technology Advisory Committee (ITAC) is leading a 
multiyear, collaborative effort to comprehensively review and modernize statutes, rules, and 
forms to facilitate electronic filing and service and foster modern e-business practices. Last year, 
the council’s advisory committees completed phase I: an initial round of technical amendments 
to address language in the rules and forms that was incompatible with the current statutes and 

http://www.courts.ca.gov/policyadmin-invitationstocomment.htm
mailto:Jamie.Schechter@jud.ca.gov
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rules governing electronic filing and service and with e-business practices in general. The Traffic 
Advisory Committee is now participating in phase II, which involves identifying statutes, rules, 
and forms that may hinder electronic filing and modern e-business practices, and developing 
recommendations to promote and improve e-business practices. ITAC’s Rules and Policy 
Subcommittee provided input on this proposal before it was first circulated for public comment. 
 
Additionally, recent studies and reports on state infraction laws have raised concerns about 
procedural fairness in infraction proceedings, particularly about procedures relating to deposit of 
bail before defendants appear for arraignment. In response, the Judicial Council adopted rule 
4.105 on an expedited basis, effective June 8, 2015, to require courts to allow traffic infraction 
defendants to appear as promised for arraignment and trial without prior deposit of bail, unless 
certain specified exceptions apply, and to require courts to notify defendants of the option to 
appear in court without deposit of bail in any instructions or other materials regarding bail 
provided by courts to the public. The Judicial Council also directed the appropriate advisory 
committees to consider rule, form, or any other recommendations necessary to promote access to 
justice in all infraction cases including recommendations related to postconviction proceedings 
or after the defendant has previously failed to appear or pay.  
 
Prior Circulation 
This proposal previously circulated for public comment this spring. Based on the comments 
received, the committee has revised this proposal and is recirculating it on an expedited schedule. 
Commentators who provided written comments during the first cycle are invited to resubmit 
those comments if the revised proposal does not address their concerns. Resubmission of 
comments will ensure that they are presented to the committee again for further consideration. 
 
The Proposal 
The committee has examined court procedures for infraction cases to recommend ways to 
improve access to justice as directed by the council and to modernize court procedures. As part 
of that effort, the committee proposes the adoption of new form TR-300 (online), Online 
Agreement to Pay and Forfeit Bail in Installments; new form TR-310 (online), Online Agreement 
to Pay Traffic Violator School Fees in Installments; and new companion rule 4.108, Installment 
Payment Agreements.  
 
Use of online interfaces for installment payment agreements 
This rules and forms proposal would provide on a statewide basis for the online interfaces 
offered by some courts for entering into installment payment agreements under Vehicle Code 
sections 40510.5 and 42007. In effect, these online interfaces simulate the interaction between 
the clerk and the defendant that would occur if the installment agreement were processed in 
person at the clerk’s counter, rather than online. 
 
The online interfaces contemplated by this proposal differ from electronic filing systems 
generally in that they would be designed to allow for offer and acceptance of the installment 
agreement before the agreement is electronically filed into the court. The interfaces would link 
directly to the court’s case management system such that the proposed online forms would be 
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automatically populated with information relevant to the defendant’s case, including pending 
charges and total bail.  
 
Based in part on input provided by defendants, the online interfaces would be designed to 
calculate the initial payment, the online transaction fee (if any), the total amount due that day, the 
remaining balance after first payment, the amount of monthly installment payments, the day 
those payments are due each month, and the starting and ending dates for the monthly payments. 
The proposed online forms would be populated with this information. 
 
Before entering into installment agreements, the online interfaces would provide defendants with 
an advisement of rights. Lastly, the online interfaces would let defendants accept the installment 
agreement by typing their name on the form and electronically filing the form into the court.  
 
Proposed forms TR-300 (online) and TR-310 (online) 
Vehicle Code sections 40510.5 and 42007 require the Judicial Council to adopt forms for courts 
to use for processing installment payment plans under those statutes. Courts are not required to 
offer installment payment plans, but courts that offer installment payment plans for bail or traffic 
violator school fees in traffic infraction cases must use forms adopted by the Judicial Council for 
the intended procedures.  
 
As provided in Vehicle Code section 40510.5, existing form TR-300 is used by court clerks to 
accept payment and forfeiture of bail in installments for traffic infraction violations that do not 
require a mandatory appearance in court. Under current law, a court that offers installment plans 
for bail is required to continue the case for completion of the payments and report a bail 
forfeiture to the Department of Motor Vehicles as a conviction on the date of the initial payment. 
(Veh. Code, § 40510.5(b), (d).) No trust account is required and payments are distributed when 
received. (Id., § 40510.5(f).) If a defendant fails to make a payment as agreed, the court may 
report the failure to pay to the Department of Motor Vehicles, issue a warrant, or send a notice 
that a civil assessment will be imposed if the defendant does not show good cause for the failure 
to pay. (Id., §§ 40509.5, 40510.5(e).) Each bail installment payment made in this procedure for 
infractions is final and not subject to reconsideration as is bail that is deposited for other criminal 
cases. (Id., § 40510.5(c).)  
 
Existing form TR-310 is used for installment payment of traffic violator school fees for eligible 
traffic infractions. Installment payment agreements are limited to a maximum length of 90 days 
by statute. (Veh. Code, § 42007(a)(2).) Proof of completion for attendance of traffic violator 
school is due at the time of the final payment. (Ibid.) If a defendant fails to pay an installment, 
the court may convert the fee to bail, declare it forfeited, and report the forfeiture as a conviction 
under Vehicle Code section 1803. (Id., § 42007(a)(3).) The court may declare that no further 
proceedings be had or charge a failure to pay and impose a civil assessment or issue a warrant. 
(Ibid.) 
 
Proposed forms TR-300 (online) and TR-310 (online) are drafted to follow similar procedures 
when the court allows defendants to request installment payments through online interfaces 
without having to appear in person at the court for a clerk to process the request. This procedure 



 

4 

would facilitate payment plans for many defendants, including those who live in different 
counties or other states. The information on the proposed forms is consistent with the above 
statutes. 
 
Advisement of rights. An online installment payment procedure does not require an arraignment 
or an appearance before a judicial officer in court, and there are significant legal consequences 
for failure to make an installment payment. To further enhance procedural fairness for infraction 
cases, the committee proposes adoption of forms TR-300 (online) and TR-310 (online) with 
attachments containing the advisement and waiver of rights. 
 
In addition to the advisements provided in existing forms TR-300 and TR-310,1 the proposed 
forms TR-300 (online) and TR-310 (online) would expand notice of a defendant’s rights to 
include appearing in court without deposit of bail for formal arraignment, plea, and sentencing. 
These proposed forms would also advise the defendant of the right to ask the court to consider 
ability to pay in determining the fine, penalties, and fees for the case and, where applicable, the 
fee for traffic violator school. The forms would also advise defendants of the availability of 
community service. 
 
Proposed forms TR-300 (online) and TR-310 (online) would also provide notice to defendants of 
the right to request an ability-to-pay determination at any time before making the final payment, 
as well as the options available to the court in considering that request:  
 

At any time before your final payment, if you have experienced a change in 
financial circumstances, you may ask that the court consider your ability to pay. If 
the court considers your ability to pay, the court may modify your installment 
plan, allow you to complete community service instead of paying the total fine, or 
suspend all or part of the fine. The court is not required to offer you any of the 
above options, and the court may deny your request. 
 

Proposed form TR-310 (online) would contain the additional notice that “[i]f the court 
grants your request, you may no longer be eligible for traffic school.” 
 
By electronically filing forms TR-300 (online) or TR-310 (online) through a court’s online 
interface, the defendant acknowledges that he or she has read and understood the advisement and 
the terms and conditions of the agreement, elects to waive the rights in the advisements, and 
agrees to pay and forfeit bail in installments. 
 
Optional provisions. Proposed forms TR-300 (online) and TR-310 (online) would include the 
following optional provisions: 
 

• Section 2 would have optional shaded text regarding proof of correction for correctable 
violations. Some online interfaces may not be programmed to process or track proof of 
correction for correctable violations. The proposed forms would include optional text 

                                                 
1 A proposal to expand the advisement of rights on forms TR-300 and TR-310 is being recirculated on the same 
expedited schedule. 
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shaded in grey for courts with systems that must exclude correctable violations from 
online installment payments. 
 

• Section 5 on form TR-300 (online) and section 4 on form TR-310 (online) would be 
partially shaded in grey, indicating that the following requirement is optional, depending 
on local court practices: “If I do not make my payments by each due date, I will see the 
clerk on the next court day after the due date of the missed payment.” The intention is 
that the shaded area may be omitted or modified to provide flexibility and reflect local 
court practices such as substitution of a requirement to call the court or use of a different 
deadline for contacting the clerk about the missed payment. Optional language would 
also be provided in grey on the attachments to inform defendants: “If you do not make a 
payment, please contact the court as soon as possible to make arrangements.” 
 

• Section 5 on form TR-300 (online) and section 4 on form TR-310 (online) would include 
optional language allowing courts to charge an additional online transaction fee as 
authorized by Government Code sections 6159 and rule 10.820. 
 

• The forms would include optional provisions for defendants to request electronic 
notifications and SMS text messages about the installment payments due under the 
agreement. The shaded text is intended to be optional so that courts can omit the option if 
the court’s system is not able to provide electronic notices or text messages. 

 
Proposed rule 4.108 
Proposed rule 4.108 would recognize that courts may use online interfaces to enter into 
installment payment agreements with traffic infraction defendants under Vehicle Code sections 
40510.5 and 42007. It would require that these online interfaces provide defendants with the 
advisement of rights in the attachments to forms TR-300 (online) and TR-310 (online) before a 
defendant may enter into an installment agreement.  
 
Lastly, proposed rule 4.108 would provide that forms TR-300 and TR-300 (online) and forms 
TR-310 and TR-310 (online) are alternative mandatory forms for use by the courts in entering 
into installment payment agreements under Vehicle Code sections 40510.5 and 42007.  
 
Alternatives Considered 
The committee has considered other alternatives such as legislative proposals and creating 
additional new forms. Those additional proposals, however, involve a lengthy process that must 
be pursued separately and have other implications that are distinct from the procedures addressed 
in an expedited fashion by the current forms proposal. Accordingly, the committee is separately 
considering recommendations to promote access to justice by additional proposals in the future. 
 
Implementation Requirements, Costs, and Operational Impacts 
Courts may need to provide training for court staff and judicial officers regarding changes for 
processing infraction cases. No significant costs or operational impacts are projected due to the 
proposal. Although the proposal includes advisements of additional procedures available in 
court, the committee believes that those notices can be provided without significant interference 
with calendar management and any increased burdens are outweighed by the resulting procedural 
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fairness. The committee has abbreviated the comment period with the goal of presenting the 
proposal to the Judicial Council during its October meeting. If adopted at that time, courts would 
have a two-month period to implement the forms by a January 1, 2017 effective date. Although 
the forms may require courts to modify procedures for infraction cases, the committee does not 
anticipate significant implementation issues given this time frame. 
 
There would also be additional costs to courts associated with creating online interfaces and 
programming their case management systems to connect with these interfaces. However,  
because courts are not required to offer online interfaces to defendants for entering into online 
installment payments, it would be left to the courts to decide whether any efficiencies gained 
outweigh the costs. 
 

Request for Specific Comments 
In addition to comments on the proposal as a whole, the advisory committee is interested in 
comments on the following: 

• Does the proposal appropriately address the stated purpose? 
• Could forms TR-300 and TR-300 (online) or forms TR-310 and TR-310 (online) be 

combined to provide for one set of forms for each type of installment payment 
agreement, while also serving as forms that may be used both at the clerk’s counter and 
online? If yes, how? 

• Are there any additional forms, procedures, instructions, or advisements that should be 
added to the proposal? 

 
The advisory committee also seeks comments from courts on the following cost and 
implementation matters: 

• Would the proposal provide cost savings? If so please quantify. 
• Would the proposal increase costs? If so please quantify. 
• What would the implementation requirements be for courts? For example, training staff 

(please identify position and expected hours of training), revising processes and 
procedures (please describe), changing docket codes in case management systems, or 
modifying case management systems. 

• Would two months from Judicial Council approval of this proposal until its effective 
date provide sufficient time for implementation?  

• How well would this proposal work in courts of different sizes? 
 

 
Attachments 
1. Proposed rule 4.108 of the California Rules of Court, at page 7. 
2. Proposed form TR-300 (online), Online Agreement to Pay and Forfeit Bail in Installments, at 

pages 8–9. 
3. Proposed form TR-310 (online), Online Agreement to Pay Traffic Violator School Fees in 

Installments, at pages 10–11. 



Rule 4.108 of the California Rules of Court would be adopted, effective January 1, 2017, 
to read: 
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Rule 4.108. Installment Payment Agreements 1 
 2 
(a)  Online interface for installment payment agreements 3 
 4 

(1) A court may use an online interface to enter into installment payment 5 
agreements with traffic infraction defendants under Vehicle Code sections 6 
40510.5 and 42007. 7 

 8 
(2) Before entering into an installment payment agreement, an online interface 9 

must provide defendants with the Advisement of Rights stated in Attachment 10 
1 of form TR-300 (online), Online Agreement to Pay and Forfeit Bail in 11 
Installments, and form TR-310 (online), Online Agreement to Pay Traffic 12 
Violator School Fees in Installments.  13 

 14 
(b)  Alternative mandatory forms 15 
 16 

(1) The Judicial Council has adopted the following alternative mandatory forms 17 
for use in entering into installment payment agreements under Vehicle Code 18 
sections 40510.5 and 42007:  19 

 20 
(A)  Form TR-300, Agreement to Pay and Forfeit Bail in Installments; and 21 

form TR-300 (online), Online Agreement to Pay and Forfeit Bail in 22 
Installments; and 23 

 24 
(B)  Form TR-310, Agreement to Pay Traffic Violator School Fees in 25 

Installments; and form TR-310 (online), Online Agreement to Pay 26 
Traffic Violator School Fees in Installments. 27 

 28 
(2) Forms TR-300 (online) and TR-310 (online) may be used only in online 29 

interfaces for installment payment agreements as provided in subdivision (a). 30 



 
 

  
 
 

 

 

 

 

 

 

 

 

 

 

 

  

  

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

     

 
 

 

 
 
 
 

 
 
  

 
 

  

   [I have provided a cellular phone number, and I authorize the court to send me SMS text  
     messages regarding payments that I owe under this agreement.] [Optional] 
   [I authorize the court to send me electronic notices regarding payments that I owe under this     
     agreement.] [Optional] 
 
                                                                                  

TR-300 (online) 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF FOR COURT USE ONLY 
 
 
 
 
 
 

DRAFT 

STREET ADDRESS: 

MAILING ADDRESS: 

CITY AND ZIP CODE: 
BRANCH NAME: 

PEOPLE OF THE STATE OF CALIFORNIA 
vs. 

DEFENDANT: 

ONLINE AGREEMENT TO PAY AND FORFEIT BAIL IN INSTALLMENTS 
(Vehicle Code, § 40510.5) 

TO BE COMPLETED BY THE COURT 
Read carefully, and if you agree, type your name below and submit the form. 

TICKET NUMBER: 

CASE NUMBER: 

1. I am the defendant in this case, and I have been charged with the following  
    infraction violation(s) of the Vehicle Code that do not require me to go into court: 

 a. §  b. §  c. § d. § e. §  

2. My court appearance date has not passed [and I have provided proof of correction for any correctable violations]. 
3. I want to forfeit and pay bail for the violation(s) listed above. I understand that the court does not have to allow me to     
    make installment payments. 
4. I understand that by completing this agreement each violation that is reportable to the Department of Motor Vehicles    
   (DMV) will be reported as a conviction.            
     5. TERMS OF THE AGREEMENT:  
    Total bail (including penalties and administrative fee of $ ) is $          

Initial Payment (10% minimum): $  
                                                                                                                      [Online transaction fee (if applicable): $ ] 
                                                                                                                                          Total amount due today: $  

Remaining balance after first payment: $                                                                                                                

 
 

 
 
 I agree to pay the remaining balance in monthly installments of at least $          due on the _  _ day of each month, 

starting on   /  /     and until paid in full on or before   /  /    . 
  I agree that:  All payments must be made by the due date, and there is no grace period. 
                If I do not make a payment on time, I may have to pay the rest of my unpaid bail immediately. 
                 [If I do not make my payments by each due date, I will see the clerk on the next court day after the due  
                    date of the missed payment.] [Optional]     

 I understand that if I do not complete my payment plan the court may:  
          Charge me with a misdemeanor under Vehicle Code section 40508. 
 Charge a civil assessment of up to $300 (Pen. Code, § 1214.1) or have a warrant issued for my arrest.  
   Report the failure to pay to the DMV, which may suspend or place a hold on my driver’s license.  
 Assign the case to a collection agency or the State Franchise Tax Board for collection. 
I understand that if I pay as agreed [and if any proof of correction has been filed with the court as required], my bail 
forfeiture will be complete, and at that time, the case will be closed. 
 

  I have read and understood my rights as explained in this agreement and attachment, and I choose to give them 
up. (See Attachment 1.) I have read, understood, and agreed to the terms and conditions stated above. 
 I understand that by electronically filing this document it will be deemed signed. (Code of Civ. Proc., § 1010.6(b)(2)(A) 
and Cal. Rules of Court, rule 2.257(b).) 

(TYPE NAME OF DEFENDANT) (DRIVER’S LICENSE/ID NUMBER) 

(TELEPHONE NUMBER) 

(ADDRESS) 

(CITY, STATE, ZIP CODE) 

   (E-MAIL ADDRESS) 

ACCEPTED (date): BY: 
   (CLERK OF THE SUPERIOR COURT) 

Form Adopted for Mandatory Use 
Judicial Council of California 
TR-300 (online) [New Jan. 1, 2017] 

ONLINE AGREEMENT TO PAY AND FORFEIT BAIL IN INSTALLMENTS 
(Traffic Infractions) 

Vehicle Code, § 40510.5 
         www.courts.ca.gov 



 
 

   

  
ATTACHMENT 1 

 
ADVISEMENT OF RIGHTS 

 
 
 
 
By choosing to forfeit and pay bail in installments and not go into court, you will be giving up  
these rights: 
 
        To appear in court without deposit of bail for formal arraignment, plea, and sentencing; 
 
        To ask the court to consider your ability to pay in determining the fine, penalties, and fees for the 

case; 
 
        To ask for community service instead of paying the total fine; 
 

 To request and have a court trial to challenge the charges without deposit of bail, unless the  
   court orders bail; 

 
        To have a speedy court trial and have the charges dismissed if a speedy trial is requested but  
          not provided;  
 
        To be represented by an attorney at your expense; 
 
        To subpoena or present witnesses and physical evidence using the power of the court at no  
          cost to you and to testify on your own behalf;   
 
        To confront and cross-examine all witnesses under oath testifying against you; and  
 
        To remain silent and not testify. 
 
 
 

At any time before your final payment, if you have experienced a change in financial circumstances, you 
may ask that the court consider your ability to pay. If the court considers your ability to pay, the court 
may modify your installment plan, allow you to complete community service instead of paying the total 
fine, or suspend all or part of the fine. The court is not required to offer you any of the above options, 
and the court may deny your request. 

[If you do not make a payment, please contact the court as soon as possible to make arrangements.] 
[Optional] 
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 [I have provided a cellular phone number, and I authorize the court to send me SMS text  
     messages regarding payments that I owe under this agreement.] [Optional] 
   [I authorize the court to send me electronic notices regarding payments that I owe under  
     this agreement.] [Optional] 
   

 

 

  

TR-310 (online) 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF FOR COURT USE ONLY 
 
 
 
 
 
 

 
DRAFT 

STREET ADDRESS: 

MAILING ADDRESS: 

CITY AND ZIP CODE: 
BRANCH NAME: 

PEOPLE OF THE STATE OF CALIFORNIA 
vs. 

DEFENDANT: 

ONLINE AGREEMENT TO PAY TRAFFIC VIOLATOR SCHOOL FEES IN INSTALLMENTS 
(Vehicle Code, § 42007) 

TO BE COMPLETED BY THE COURT 
Read carefully and, if you agree, type your name below and submit the form. 

TICKET NUMBER: 

CASE NUMBER: 1. I am the defendant in this case. I have been charged with the following  
    infraction violation(s) of the Vehicle Code that do not require me to go into court  
    and that are eligible for confidential conviction(s) for completion of traffic violator school: 
 

 a. §  b. §  c. § d. § e. §  

2. My court appearance date has not passed[, and I have provided proof of correction for any correctable violations]. 
3. I want to pay the traffic violator school fees for the violation(s) listed above. I understand that the court does not have to 

 allow me to make installment payments. 

4. TERMS OF THE AGREEMENT:  
    The total fee (including an administrative fee of $ ) is: $            

Initial Payment (10% minimum): $  
[Online transaction fee: $ ] 
Total amount due today: $  

Remaining balance after first payment: $  
 
                                                                                                                 

 
 

 
 
  I agree to pay the remaining balance within 90 days. I will pay in monthly installments of at least $           

 due on the _  _ day of each month, starting on   /  /     and until paid in full on or before   /  /    . 
 I agree that:  All payments must be made by the due date and there is no grace period. 
                If I do not make a payment on time, I may have to pay the rest of my unpaid fees immediately. 
                 [If I do not make my payments by each due date, I will see the clerk on the next court day after the due  
                    date of the missed payment.] [Optional]     

I understand that if I do not complete my payment plan the court may:  
          Charge me with a misdemeanor under Vehicle Code section 40508. 
 Charge a civil assessment of up to $300 (Pen. Code, § 1214.1) or have a warrant issued for my arrest.  
   Report convictions and the failure to pay to the Department of Motor Vehicles (DMV), which may suspend  
 or place a hold on my driver’s license.  
 Assign the case to a collection agency or the State Franchise Tax Board for collection. 

   I understand that my case will continue to be open until the date that my last installment is paid. If I pay as agreed    
   and if my proof of completion of traffic school is reported, a confidential conviction will be reported to the DMV and no  
   further proceedings will be held. 
   I have read and understood my rights as explained in this agreement and attachment, and I choose to give   
   them up. (See Attachment 1.) I have read, understood, and agreed to the terms and conditions stated above. 
 I understand that by electronically filing this document it will be deemed signed. (Code of Civ. Proc., § 1010.6(b)(2)(A) 

and Cal. Rules of Court, rule 2.257(b).)  

(TYPE NAME OF DEFENDANT) (DRIVER’S LICENSE/ID NUMBER) 

(TELEPHONE NUMBER) 

(ADDRESS) 

(CITY, STATE, ZIP CODE) 

(E-MAIL ADDRESS) 

ACCEPTED (date): BY: 
   (CLERK OF THE SUPERIOR COURT) 

Form Adopted for Mandatory Use 
Judicial Council of California 
TR-310 (online) [New Jan. 1, 2017] 

ONLINE AGREEMENT TO PAY TRAFFIC VIOLATOR SCHOOL FEES IN INSTALLMENTS 
(Traffic Infractions) 

Vehicle Code, § 42007 
     www.courts.ca.gov 



 
 

  
 

 
ATTACHMENT 1 

ADVISEMENT OF RIGHTS 
 
 
 
By choosing to pay traffic violator school fees in installments and not go into court, you will be giving up 
these rights: 
 
        To appear in court without deposit of bail for formal arraignment, plea, and sentencing; 
 

 To ask the court to consider your ability to pay in determining the fee for traffic violator school 
   and the fine, penalties, and fees for the case; 

 
        To ask for community service instead of paying the total fine; 
 
        To request and have a court trial to challenge the charges without deposit of bail, unless the  
          court orders bail; 
 
        To have a speedy court trial and have the charges dismissed if a speedy trial is requested but  
          not provided;  
 
        To be represented by an attorney at your expense; 
 
        To subpoena or present witnesses and physical evidence using the power of the court at no  
          cost to you and to testify on your own behalf; 
 
        To confront and cross-examine all witnesses testifying under oath against you, and  
 
        To remain silent and not testify. 
 

 

At any time before your final payment, if you have experienced a change in financial circumstances, you 
may ask that the court consider your ability to pay. If the court considers your ability to pay, the court 
may modify your installment plan, allow you to complete community service instead of paying the total 
fine, or suspend all or part of the fine. The court is not required to offer you any of the above options, 
and the court may deny your request. If the court grants your request, you may no longer be eligible for 
traffic school. 

[If you do not make a payment, please contact the court as soon as possible to make arrangements.] 
[Optional] 
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