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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
- Plaintiff and Respondent,

CAPITAL
v. | CASE
ROYAL CLARK, 5045078
Defendant and Appellant.
STATEMENT OF THE CASE

On September 19, 1991, the Fresno County District Attorney filed an
information charging appellant with: count 1 - hurder of Billie Jo Laurie Farkas
(Pen. Code, § 187);¥ count 2 - attempted rape of Billie Jo Laurie Farkas (§§
664/261(2)); count 3 - rape of Billie Jo Laurie Farkas (§ 261(2)); count 4 -
robbery of Billie Jo Laurie Farkas (§§ 211/212.5, subd. (b)); count 5 - assault
upon Angie Higgins by force likely to produce great bodily injury (§
245(a)(1)); count 6 ’- false ’imprisonment of Angie Higgins (§ 236); count 7 -
robbery of Angie Higgins (§ 211/212.5, subd. (b)); count 8 - kidnapping of
Angie Higgins (§ 207, subd. (a)); and count 9 - attempted murder of Angie
Higgins (§§ 664/187). Enhancement allegations included, as to counts 1, 4, and
8, personal use of a deadly weapon (§ 12022, subd. (b)); and as to counts 4 and
8, intentional infliction of great bodily injury (§ 12022.7). The District
Attorney sought the death penalfy on the murder count (CT 473), alleging the
following spécial circumstances: murder was committed during the

commission of attempted rape (§ 190.2, subd. (a)(17XC)); murder was

1. All statutory references hereinafter are to the Penal Code unless
otherwise indicated.



committed during the commission of robbery (§ 190.2, subd. (a)(17)(A)); and
murder was committed for the purpose of preventing the victim’s testimony in
criminal proceeding (§ 190.2, subd. (a)(10)). (CT 339-343.%

On September 25, 1991, appellant entered not guilty pleas to all counts
and denied all special allegations. (CT 347;9/25/91 RT 3-5.)

On November 15, 1991, appellant moved under section 995 to dismiss
the special circumstance allegations and counts 2, 3, and 4. (CT 348-362.) On
January 29, 1992, the court denied the motion as to the special circumstance
allegations and counts 2 and 4. The court granted the motion as to count 3.
(CT 378-441; RT 126-128.)

On June 4, 1993, against his attorney’s advice, appellant entered an
a&ditional plea of not guilty by reason of insanity. (CT 502-503; 5/24/03 RT
38-57; 6/4/03 RT 58-70.)

On June 10, 1993, expressing doubt about appellant’s competence to

stand trial, the court suspended criminal proceedings and initiated competency

2. “CT” refers to the Clerk’s Transcripts On Appeal, consisting of seven
volumes; “I SCT” refers to the Supplemental Clerk’s Transcripts On Appeal #1,
consisting of five volumes; “I SCT” refers to the Supplemental Clerk’s
Transcripts On Appeal #2, consisting of eleven volumes; “III SCT” refers to the
Supplemental Clerk’s Transcripts On Appeal #3, consisting of a single volume;
“IV SCT” refers to the Supplemental Clerk’s Transcripts On Appeal #4,
consisting of a single volume; “V SCT” refers to the Supplemental Clerk’s
Transcripts On Appeal #5, consisting of two volumes; “VI SCT” refers to the
Supplemental Clerk’s Transcripts On Appeal #6, consisting of thirty-two
volumes; “VII SCT” refers to the Supplemental Clerk’s Transcripts On Appeal
#7, consisting of a single volume; “RT” refers to the Reporter’s Transcripts On
" Appeal, consisting of eighty-four volumes. Supplemental Reporter’s
Transcripts On Appeal for specific proceedings can be identified by the numeric
date followed by “RT” - e.g., ©“9/25/01 RT” refers to the Reporter’s Transcripts
On Appeal for the September 25, 2001, proceedings.

3. The counts were thereafter renumbered accordingly. (RT 136-137;
see CT 339-343.)



proceedings. (CT 506-508.) Despite the opinion of two court-appointed
mental health experts that appellant was competent to stand trial, appellant
insisted on a jury trial on the competency issue. (RT 66-67; see CT 1805-1813,
1819-1824.) On July 12, 1993, the jury trial to determine whether appellant
was competent to stand trial, began. (CT 516.) On July 23, 1993, the jury
found appellant to be mentally competent to stand trial. (CT 568.)

On August 31, 1993, guilt phase of the trial commenced with jury
selection. (CT 574.) On January 4, 1994, the jury returned guilty verdicts on
all counts and true findings on all enhancements and special circumstances
alieged in the information. (CT 1086-1094; RT 9404-9439.)

On January 12, 1994, sanity phase of the trial began with the same jury.
(CT 1097.) | On January 20, 1994, the jury returned their verdict, finding -
appellant to have been sane during the commission of the offenses. (CT1107-
1111, 1113-1120; RT 9947-9960.)

On October 25, 1994, penalty phase of the trial began with the same
jury. (CT 1480.) On November 29, 1994, the jury found that the aggravating
factors substantially outweighed the mitigating factors, and that a sentence of
death was warranted. The jury selected death as the appropriate sentence. (CT
1518-1519; RT 12044-12046.)

On February 3, 1995, the court denied appellant’s motions for new trials
on guilt and penalty (§ 1181) and for modification of jury’s penalty verdict (§
190.4). The court then sentenced appellant to death on count 1, and stayed the
imposition of sentence on the remaining counts pending appeal. (CT 1755,
1796-1798; RT 12104-12121.) | |

Appellant’s appeal is automatic. (§ 1239, subd. (b).)¥

4. The trial took about four years to complete, from the initial
arraignment (January 30, 1991) to pronouncement of death (February 3, 1995).

3



STATEMENT OF FACTS

Guilt Phase

Appellant and Donna Kellogg (hereinafter “Donna”) lived together as
husband and wife. Donna’s cousin was then 14-year-old Billie Jo Laurie
Farkas (hereinafter “Laurie”). (RT 3561-3562, 4898, 4900-4906, 6763.)
Appellant was interested in Laurie sexually. Appellant visited the Farkas
residence often — three or four times a week — even when Laurie’s parents were
not around. (RT 3595, 5300-5302.) He took Laurie to and from school.¥ took
her to lunch, and taught her how to drive. (RT 5302, 5799-5802.) He engaged
in conversations of a sexual nature with Laurie. He asked Laurie if she was a
virgin, how far she had gone with guys, and if she considered having older,
more experienced boyfriends — even suggesting himself as that older,
experienced boyfriend. He also commented to Laurie on the tight-fitting
clothing she wore. (RT 3611-3614.)

On a Saturday afternoon, January 26, 1991, Laurie and her then 15-year-
old friend Angie Higgins (hereinafter “Angie”) helped Laurie’s older sister,
Angelique, get ready for the winter formal Angelique was attending that night.
After Angelique left, Laurie and Angie made plans to go to the movies for the
evening. (RT 3539, 3559, 3592-3593, 4962-4963.)

That evening, after Angelique had left for the winter formal, appellant
went to the Farkas residence. (RT 3559-3560, 3593.) He spoke with Laurie
and asked her if she wanted to go “cruising” with him that night. Laurie told
him that she and Angie were going to go see a movie later at the Festival

‘Theater on Blackstone Avenue. (RT 4963-4968.)

5. Laurie’s aunt, Helene Painter, testified that appellant paid a “big
amount” of attention to Laurie. Appeliant had called Painter and asked for the
location of Laurie’s school, so he could pick her up from school and bring her
home. (RT 5301-5302.)



Around 8:15 p.m., Laurie’s father drove Laurie and Angie to the movie
theater. (RT 3563-3564, 3634-3635.) Ten or fifteen minutes later, appellant
left the Farkas’ residence. (RT 3564.) Upon arriving at the theater, the girls got
out of the car and went to check the times for the movie they wished to see.
Seeing that they were a half-hour late, they decided to wait for the next show.
In the meantime, they decided to get something to eat. As they walked along
Blackstone Avenue, appellant pulled up in his car. He rolled down the
passenger side window and told the girls to get inside the car. The girls got into
the car. (RT 4969-4974.)

Appellant drove to a nearby McDonald’s. After parking the car, he
asked Laurie to buy him something to eat. Laurie rebuffed, “Buy yourself
something to eat. You’ve got your own money.” Appellant responded that he
did not have any money. The girls then went inside and appellant followed.
(RT 4975-4977, 5137-5138.)

Angie had ten dollars. She ordered a milkshake that cost a dollar and
twelve cents. She paid for the item and received $8.88 in change. She put the
change into her left side pocket. Laurie had seven dollars. She ordered a
milkshake and large fries. Laurie paid for those items and put the change into
the front right side pocket of her jeans, which were tight-fitting (RT 5919).
Appellant stood near the door, waiting and watching the girls. (RT 3540,4977-
4978.) -

After the girls made their purchases, they went back to the car and
appellént drove off. Appellant said that he knew a place where people were
“kicking back?’ and that he wanted to go talk to them. He drove to Roeding
Park. Noticing a police vehicle, appellant told the girls to roll up the window.
Appellant drove around the park for about 20 minutes but did not see anyone
that he knew. Laurie told appellant that she wanted to go back to the movies;
she explained that she had to be back at the movies to call her mother at 10:00



p-m. It was a little after 9:00 p.m. Appellant replied that he knew of another
place where people were getting together. He explained that he needed to talk
to someone and that it would not take very long. Laurie and Angie said,
“Fine.” (RT 4978-4986.)

Appellant drove onto HighWay 99 and got off at the Herndon Avenue
exit. He then pulled into a Texaco gas station and bought gas. (RT 5172-5173,
5870-5871.)

After leaving the gas stétion, appellant drove to the Lost Lake recreation
area, located along the San Joaquin River, below Friant Dam.¥ He drove
through a long, windy road. The road came to a dead end at a picnic area. The
area appeared to be deserted. Noting that there was no one in the area, the girls
said, “Let’s go back.” Appellant told the girls that he had to go to the
bathroom. He turned the car around and drove to the nearest bathroom, where
appellant stopped the car. However, seeing a parked car there, he said, “I don’t
like this — I don’t trust this car.” So he continued to drive down the road. (RT
4988-4990.)

At the next bathroom, appellant pulled over and parked about ten steps
from the bathroom. Appellant got out of the car and walked into the men’s
bathroom. Laurie and Angie stayed in the car. A few minutes later, Laurie
moved to the driver’s seat and began to drive the car around the parking lot.
Though there was toilet paper in the bathrobm (RT 5213-5224), appellant
repeatedly screamed, “Bring something so I can wipe my ass with.” The girls
ignored him. Appellant yelled some more. The girls drove to the back side of
the bathroom. Appellant yelled, “Bring me my keys. Stop messing with my
car.” (RT 4990-5000.)

The girls rmmmaged through the car and found blue paper towels.

6. Donna’s father had overheard appellant talking to a friend about
bringing young women to Lost Lake. (RT 3982-3983.)
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Laurie got out of the car and walked toward the bathroom. Angie stayed inside
the car, sitting on the passenger side. As soon as Laurie entered the bathroom,
Angie heard her scream and say, “Roy, where are you?” Angie then heard
Laurie repeatedly say, “Roy, stop” and “Roy, leave me alone.” Laurie’s cries
of aversion and protest became screams and calls for Angie. (RT 5000-5002.)

Angie got out of the car and walked cautiously toward the bathroom.
Angie could hear “scuffling.” Then there was silence. Angie took her shoe off,
thinking she would defend herself with her shoe. As she continued walking to
the bathroom, Angie said, “Roy, leave her alone. Don’t do this.” Angie entered
the building. Through the curved doorway to the bathroom, she saw Laurie and
appellant. Laurie was lying face down on the floor, motionless. Appellant was
sitting on the back of his legs, right in front of Laurie. Laurie’s head was
between appellant’s legs. (RT 5003-5005, 5022-5024.)

Seeing this, Angie repeated, “Roy, leave her alone.” She reached for
and grabbed Laurie’s foot and started to pull. Laurie’s shoe fell off. Then
Angie grabbed both of Laurie’s legs. (RT 5005-5006.)

Appellant jumped up from where he was sitting and knocked Angie to
the ground. With his hands, appellant started choking Angie. Angie resisted.
Appellant repeatedly slammed her head into the ground with his knee. Angie
was bleeding. Gradually, Angie’s resistance waned. Appellant then released
Angie and walked out of the bathroom. Angie crawled over to Laurie and
shook her a little bit. Laurie awoke. (RT 5006-5009.)

Appellant returned to the bathroom with a small flashlight. He shone the
flashlight around the floor. Blood was splattered on the floor. Rings, earrings,
a written note, pull tabs from soda cans, and Laurie’s coat were scattered on the
ground. Laurie picked up her coat and put it on. She picked up the other items
as well. Appellant then left the bathroom. (RT 5018-5024.)

The girls were frightened. They talked about what they would tell their



parents. They also talked about telling appellant that they would tell their
parents they goi into a fight at the movies. (RT 5024-5026.)

Appellant returned to the bathroom. He hugged Laurie and told her he
was sorry. Along with the flashlight, he brought a container filled with water.
He poured water on the spots on the floor where blood was visible. He tried to
rinse the blood off the floor. (RT 5026-5027, 5 175.)

Laurie was worried. She had to get back and call her parents. Appellant
shone the flashlight on his watch and told Laurie it was 10:10 p.m. To ease
appellant’s fears, Laurie told him that they would tell their parents they got into
a fight. Appellant replied, “No, I don’t trust you. You’ll tell like you did the
last time.” He rinsed the blood off the floor and cleaned the bathroom.
Appellant then left the bathroom again. (RT 5027-5029, 5139-5140.)

Appellant returned to the bathroom with a rope. He tied Angie’s hands
behind her back and put her by the entryway, against the wall. He told Laurie
to shut up, but Laurie continued to cry. Appellant then turned to Angie and told
her to make Laurie shut up or he would hurt her again. Laurie continued to
cry. Appellant pulled Laurie away to the back of the bathroom. He put his
hand around the back of Laurie’s neck and tried to kiss her. Laurie pulled away
and said that she was having her period. Appellant became upset. He got up
and walked toward the exit of the bathroom. He stood at the exit, pointed at
Angie, aﬂd said, “Is she?” Laurie said, “Yes.” He then walked out of the
bathroom. (RT 5029-5033, 5142.)

When appellant came back into the bathroom, he said that he needed to
get water to clean Angie. He then tied Angie to the toilet and told Laurie to go
with him to look for some water. Laurie, sitting in front of and holding onto
Angie’s leg, said she did not want to go with appellant. He became angry and
said, “Well, you’re coming with me.” Laurie did not budge. Appellant’s

demeanor changed; he said to Laurie, “You don’t trust me.” Angie finally said,



“Just go with him.” Laurie then left with appellant. Angie remained tied to the
toilet. (RT 5036-5037, 5144.)

Laurie and appellant walked around to the women’s bathroom, on the
other side of the building. Angie heard water running and voices coming from
the other side of the wall. Laurie screamed and said sevéral times, “Roy,
don’t.” Laurie then said, “Leave me alone.” Then Laurie started calling for
Angie. Angie heard Laurie crying; then she heard Laurie gasping for air. The
gasping sound went on for awhile. Then there was silence. (RT 5037-5041,
5144.)

Appellant then called out for Angie. After a few calls, Angie answered
him. Appellant came into the bathroom and told Angie that Laurie had run
away. He said he was going to go look for Laurie. Angie, still tied to the toilet,
heard footsteps and then a car door shut. Angie called out for appellant. He
answered. She said, “Well, I heard a car door.” ‘He replied, “Well, that was me.
I just went looking for her.” (RT 5041-5044, 5144-5145.)

Appellant walked into the bathroom. He said that he could not find
Laurie and that he was going to leave her there. He then untied Angie from the
toilet; her hands, however, remained tied behind her back. He wiped blood off
of Angie’s face. (RT 5044, 5081-5082, 5146.)

Appellant directed Angie to get into the car, which was now parked in
front of the bathroom. He put Angie in the front seat and wiped blood off her
face. Angie looked at the clock, which read 11:11 p.m. Appellant then got into
the car. He reached to the back seat, grabbed Laurie’s coat, and then laid it over
Angie. Appellant then asked Angie if she would have sex with him. She said
no, that she was waiting for someone special. He responded, “See, both of you
don’t trust me.” (RT 5082-5085, 5146-5147, 5188.) |

Appellant started the car. Explaining that he was looking for Laurie, he

- drove back to the dead end again. Not seeing Laurie, he said he was going to



leave Laurie at the park. He then drove back up to the exit of Lost Lake
recreation area. (RT 5085-5087, 5147.)

By the park’s exit, there was a pay phone. Appellant stopped the car.
He said he was going to call Laurie’s mother, but he did not have any change.
Angie said that she had change in her pocket. Appellant reached into her
pocket and took her money — change and dollar bills. He put the dollar bills in
the coin compartment in the car. (RT 5087-5088.)

With the change in hand, appellant got out of the car and went to the pay
phone. He put money in and started to dial but then hung up. He came back
to the car. He told Angie that he did not know what to say to Laurie’s mother
and that he was just going to take Angie to Laurie’s house. He then started the
car and drove, getting on the freeway. (RT 5088-5090.)

Appellant passed the turnoff to Laurie’s house. Angie told him he
missed the exit to Laurie’s house. He explained that he decided not to take her
to Laurie’s house because he did not know what to say to Laurie’s mother.
Instead, he told Angie that he was going to take her to Donna’s house and get
her cleaned up there. Appellant continued driving. A little while later, Angie
— who had been to Donna’s house once before — asked, “Haven’t you missed
the turnoff to go to Donna’s house?” He replied no, that Donna had moved to
Selma. Appellant continued driving. (RT 5090-5092.)

Eventually, they reached Selma. Appellant got off the freeway. Angie
asked how much further they had to go. Appellant replied, “It’s just a little bit
further.” Upon reaching and driving around a residential area, appellant told
Angie that he was not going to take her to Donna’s house because Donna
would kick him out. He said he would take her back to Laurie’s house instead.
(RT 5093-5094.) |

It was almost 1:00 am. Before getting on the freeway, appellant

stopped at a gas station. He took the paper money in the coin compartment and
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got out of the car. Shortly thereafter, he got back into the car and drove onto
the freeway. But instead of heading north to Laurie’s house, he continued to
head south. Angie told appellant that they were still going the same direction
as before. Appellant then turned around and drove north on the freeway. Once
again, he passed the freeway exit to Laurie’s house. Angie told appellant he
missed the exit. He replied that he was going to go look for Laurie. (RT 5094-
5097.)

Appellant got off the freeway at the Herndon Avenue exit. Appellant
became increasingly paranoid, thinking that someone was following him. He
pulled over and got out of the car. (RT 5097-5100, 5148.)

Appellant then drove to a rural area in southwest Fresno. Angie kept
asking him if he was lost. He eventually admitted he was lost. After driving
awhile longer, he pulled over near Chateau Fresno, between Muscat and
Central. (RT 5097-5099.)

It was after 2:00 a.m. Appellant said he was looking for a map. He had
Angie hold a lighter so he could see the inside of the car. (Angie had been able
to loosen the rope and untie her hands. Seeing that appellant noticed, Angie
said, “I untied myself.” She then asked, “What do you want me to do with the
rope?”’ Appellant, placing the rope between himself and Angie, replied, “Keep
it up here just in case.”’) Appellant could not find a map inside the car. He said
there might be a map in the trunk. As he was ready to exit the car, he told
Angie to get out of the car and hold the lighter so he could see. Angie gbt out
of the car and walked to the béck of the car, td the side of the trunk. She held
the lighter. With a vinyl insulated electrical cord in hand, appellant came up
behind Angie and choked her to the point of unconsciousness. (RT 3799-3809,
3921, 3996-3998, 5097-5104, 5131-5132, 5137, 5148-5149, 5240.) Appellant
left her body on the side of the road. He got into his car, turned the headlights
on, and sped off. (RT 3799-3801.)
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By the roadside of Avenue 9, about 100 feet from the Road 35
intersection, between 1:00 a.m. and 1:30 a.m., Laurie’s body was found with a
hemp twine around her neck. (RT 3658-3665, 3693-3694, 3706, 3726, 3739,
3751, 3787, 3795, 4794-4796.)

Laurie’s bra was found to have been pushed above her breasts. (RT
3739-3740.) Angie’s blood was found in the interior of Laurie’s blouse, having
originated in the interior. (RT 4604-4609.) The blood that stained Laurie’s bra
was transferred while the bra was in a folded configuration, and tailed off in
concentration as it moved upwards and outwards. (RT 4647-4648.) There was
no money in Laurie’s pants pocket. (RT 3786.) An examination of Laurie
showed a laceration above the right eyebrow. Laurie’s head, particularly her
face, was full of petechial hemorrhages. The whites of her eyes showed a “flare
of hemorrhage” or sceleral hemorrhage. There was blood in the area of her
nose, which was not broken. A frothy sanguineous material was found in the
pharynx in the back of the mouth, above the ligature abrasions. There were no
hemorrhages in the neck muscles; no fractures of the cartilage of the larynx; no
fractures in the hyoid bone, commonly known as the wishbone. Laurie’s
injuries indicated death by ligature strangulation with the ligature applied tightly
enough over a significant time period to obstruct her airway and interfere with
the blood going to the brain by collapsing the arterial vessels. Transverse lines
and ligatdre abrasions were .observed on Laurie’s neck, indicating a struggle.
There were also hemorrhages, ﬁp to three inches, on the surface of her skull.
Laurie’s injuries appeared to have been caused before her death by blunt blows
— perhaps a head strikihg concrete floor. (RT 5336-5371.)

Angie was found with her pants unbuttoned and soaked in urine. (RT
3812, 3856, 3867, 3898, 5227.) She was taken to Valley Medical Center. An
examination of Angie showed marks around her neck. She had abrasions and

bruises on her face, neck, ankles, hips, and wrists. She also had bruising behind
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her ears. Her eyes, face, and scalp were swollen. The whites of her eyes, or
sclera, were completely red, filled with blood as a result of hemorrhaging
(blood leaving its normal confines of the vessels into the surrounding tissues).
Her face and scalp had many tiny purplish-red marks, called petechiae, which
is hemorrhaging of the capillary blood vessels within the skin. (RT 5232-5239,
5260-5268, 5277-5282.) These injuries indicated ligature strangulation with
significant and dangerous pressure applied to the ligature. (RT 5246-5248,
5252-5253, 5289-5290.)

On January 27, 2001, appellant was arrested. The clothing he was then
wearing — including, black gym shorts and white boxer shorts with a semen
stain — were taken to be tested for forensic evidence. (RT 3959-3961, 4442,
4510-4511, 5543-5547.) There were eight cents in appellant’s clothing. There
was no money in his wallet. (RT 3936, 5599-5600.)

Defense

Appellant did not deny hitting Angie. (RT 5898.) Appellant did not
deny killing Laurie. (RT 5897, 5956.) He denied taking her money (RT 5919-
5921) and trying to rape her (RT 5897-5898, 5919). Appellant testified, giving
accounts of his life and what he remembered that night. (RT 5710-5825, 5839-
6307, 6480-7034.) Consistent with appellant’s history and results from
neurologi'cal tests, the defense experts diagnosed appellant as suffering from

organic personality syndrome? (“OPS”) with feature of rage reaction. (RT

7. Organic Personality Syndrome (“OPS”) can be found in the chapter
titled “Mental Disorders Due to a General Medical Condition” of the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text
Revision (“DSM-IV-TR”):

310.1 Personality Change Due to a General Medical

Condition Diagnostic Features

The essential feature of a Personality Change Due to a

General Medical Condition is a persistent personality disturbance
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7301, 7551, 7639-7640.) Based on appellant’s account of what happened that
night, the defense experts theorized that appellant suffered a rage reaction with
a high probability of seizures, rendering his brain “unconscious” and remaining
“unconscious” until the following morning. (RT 6433, 6461, 7528-7532,
7535, 7539-7542, 7549-7550, 7554, 9021-9025.)

Appellant’s History

Appellant was born on February 13, 1962, in Baton Rouge, Louisiana.
He was the third of four children — an older brother Larry, a younger sister Kim,

that is judged to be due to the direct physiological effects of a
general medical condition. The personality disturbance
represents a change from the individual’s previous characteristic
personality pattern. In children, this condition may be manifested
as a marked deviation from normal development rather than as a
change in a stable personality pattern (Criterion A). There must
be evidence from the history, physical examination, or laboratory
findings that the personality change is the direct physiological
consequence of a general medical condition (Criterion B). The
diagnosis is not given if the disturbance is better accounted for by
another mental disorder (Criterion C). The diagnosis is not given
if the disturbance occurs exclusively during the course of a
delirium (Criterion D). The disturbance must also cause
clinically significant distress or impairment in social,
occupational, or other important areas of functioning (Criterion
E). ‘

Common manifestations of the personality change include
affective instability, poor impulse control, outbursts of aggression
or rage grossly out of proportion to any precipitating
psychosocial stressor, marked apathy, suspiciousness, or paranoid
ideation. The phenomenology of the change is indicated using
the subtypes listed below. An individual with the disorder is
often characterized by others as “not himself [or herself].” - . ..

The clinical presentation in a given individual may depend on the nature
and localization of the pathological process. For example, injury to the frontal
lobes may yield such symptoms as lack of judgment or foresight, facetiousness,
disinhibition, and euphoria. . . ..
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and a younger brother Ezra. (RT 5711, 5713, 6381-6382.)

In 1965, his father left the family. That same year, appellant’s mother
moved the family to San Francisco. About two years later, the family moved
to Los Angeles. (RT 5711-5712, 6381-6382.)

Appellant’s mother was on welfare and the family lived in a one-
bedroom house. (RT 5722, 6382.) The neighborhood they lived in was unsafe.
(RT 6382.) Appellant testified that there were a lot of gangs in the area where
he grew up. He had problems with different gang members chasing him and
beating him up. (RT 5961.)

In the fourth grade, when he was about 10 years old, appellant was
accidentally hit in the head with a baseball bat, rendering him unconscious and
leaving a scar about three-fourths of an inch above his left eyebrow. He was
taken to the hospital and received stitches for the cut. (RT 5714, 6382-6833,
6672-6678.) '

In the fifth grade, when he was about 11 years old, appellant stole a car
— his first criminal behavior. (RT 6383, 7185, 7422.) He also began running
away from home, sometimes for long periods of time. (RT 5984.)

In 1975, when he was about 13 years old, appellant recalled becoming
angry at his family members and throwing hot water at them. Appellant was
sent to the Los Angeles County-University of Southern California (“LAC-
USC”) Medical Center. He told a clinical psychologist at LAC-USC that he
hated his family and thought they were jealous of him. Appellant testified that
he recalled becoming angry, but did not recall the “specifics” of what “actually
happened.” He was released from LAC-USC after two weeks. (RT 5714-
5721.) ‘

On October 19, 1976, when appellant was about 14 years old, he locked
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his mother and brother Larry out of the house Appellant threw a bottle at his
brother Larry, striking him in the head. Larry eventually got into the house
through a second story window and opened the door for his mother. His
mother entered the house and saw appellant brandishing a butcher knife at her.
When his mother approached him, appellant jumped out a second-story window
and ran to some bushes. He hid there until the police arrived. When the police
tried to apprehend him, he told them to shoot him. Following this incident,
appellant was sent to LAC-USC and released after a couple of weeks.
‘Appellant testified that when he went into LAC-USC, he recalled feeling anger
and hatred, but did not remember exactly what happened. (RT 5722-5726,
5957-5972, 6069-6072, 6086-6090, 6093-6097, 6153-6156, 6383-6384, 7584,
7589-7590; I SCT 435, 450.)

Appellant testified that while at LAC-USC, he had a seizure. (RT 5949-
5950, 5977-5978.) Appellant’s mother was under the impression that appellant
was committed to LAC-USC for observation of seizure activity. When she
learned otherwise, she sought to remove appellant from LAC-USC. (RT 5978,
6445-6447, 7406-7410.)

Appellant told staff people at LAC-USC that he wanted to live with his
father. (RT 6096-6097.) Arrangements were made for appellant to live with

his father in San Francisco.? Appellant flew to San Francisco. He stayed with

8. Prior to that day, appellant had learned of his parents’ impending
divorce. He said it caused him to become anxious and angry — where would he
go? What would happen? Appellant began acting out his anger. Appellant
began fighting with the neighborhood children. (RT 5961-5963, 6069-6079,
6086-6090.)

9. Appellant testified that if he had a choice prior to the LAC-USC
commitment, he would have chosen to live with his father. As a youngster,
appellant ran away from home numerous times and for long periods of time.
Sometimes, he traveled to San Francisco and stayed with his father. (RT 5982-
5985, 6007-6008, 6407, 6665-6667.)
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his father for a couple of months, and attended junior high school in San
Francisco. He went back to Los Angeles because, according to appellant, he
was not doing well in school and his father thought he was too much of a
problem. (RT 6097-6102, 6128-6129, 6177-6179.)

Appellant went to San Francisco for a second time. He finished junior
high school there. He did not stay with his father; he stayed with the mother of
his half-brother and half-sister. When he graduated, his mother moved to San
Francisco for a short period of time. (RT 6178-6185.) In July 1977, appellant
was sent to Juvenile Hall after he struck a neighbor with her phone when she
repeatedly asked him to get off the phone because he was using the phone too
long. (RT 6181-6183, 6408-6410, 6453-6454, 6679-6681.) In August 1977,
appellant and his mother returned to Los Angeles. (RT 6185-6186.)

In December 1977, a neighbor spoke to appellant’s mother. The
neighbor accused one of appellant’s brothers of stealing her son’s bicycle.
Appellant and his brother knew who actually stole the bicycle and tried to tell
their mother, but she would not listen. Ag:cofding to appellant, his mother was
getting ready to purchase a new bicycle for this woman’s son. Appellant was
angry. He went into the house, locked all the doors, and lit the sheets — which
were being used as curtains — on fire. Appellant testified that his intention then
was to commit suicide. Appellant further testified that his memory of what
happened was unclear during his period of anger. Following this incident, he
was sent to LAC-USC and was released after a couple of weeks. He failed to
follow through with the recommended outpatient psychiatric treatment because
he did not feel he had a mental health problem. (RT 5726-5728, 5737-5738,
5991-5992, 5995-5996, 6193, 6385-6386; 1 SCT 496, 503.)

In January 1978, appellant recalled his sister and her friend making a lot
of noise one morning when he was lying on the couch trying to get some sleep.

He asked them to be quiet. They began teasing him, calling him names. He
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then locked them in a room and took the doorknob off the door. He poured
gasoline on the door and set it on fire, trying to burn them. He recalled being
angry. He was arrested and taken to Juvenile Hall. Not wanting to stay in
Juvenile Hall, appellant threatened and feigned a suicide attempt in order to get
himself transferred to LAC-USC. A few weeks later, in February 1978, he was
voluntarily committed to Camarillo State Hospital. (RT 5728-5732, 6018-6023,
6036-6037, 6222-6229, 6239-6256, 6272-6291, 6387-6388, 6394-6396, 7415-
7416, 7425-7426;}‘1 SCT 553.) Appellant testified that when he set fire to the
room with his sister and her friend inside, things went black (RT 5896) and he
woke up the next morning with a funny feeling (RT 5905, 6036).

During his stay at the Camarillo Hospital, appellant had difficulty with
his peers. (RT 6407, 6495-6504.) In one instance, he fondled a female peer
during class and continued to fondle her even after being told to stop. (RT
6403-6407, 7429-7430.) In another instance, appellant was verbally disruptive
in class. Noticing the teacher pick up the phone, he approached her and
prevented her from making the call. (RT 7429-7431, 7453-7457.) Due to the
difficulties, appellant was moved to a control area, more heavily monitored and
with less interaction with his peers. (RT 6407.) At some point during his stay
at Camarillo, he tried hanging himself with a sheet. He was then placed on
daily suicide watch.¥ (RT 5738, 5938, 5997, 6396, 6481-6487.)

A;;pellant was on a six-month program at Camarillo Hospital. He was
discharged eleven months later, in January 1979, despite failing to complete all

six levels of the program. He returned to Los Angeles, and lived with his

10. Appellant testified there were other instances of suicidal ideation,
but no suicide attempt. Appellant noted that while in Juvenile Hall, he cut his
wrist with a comb and wrote on the wall with his blood. He did not consider
this to have been a suicide attempt. (RT 5990-5991.) Appellant also said that
while at LAC-USC in December 1977, he told counselors that he did not feel
life was worth living, that he felt he should die, and that he was going to hang
himself. He was placed on suicide watch. (RT 6012.)
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mother. Afier discharge, appellant went a couple of times to an outpatient
psychiatric treatment facility. (RT 5753-5754, 6033-6034, 6038-6039, 6397,
6543-6545.)

In March 1979, two months after his discharge from Camarillo Hospital,
appellant was again arrested and taken to Juvenile Hall. He again threatened
suicide and was sent to LAC-USC. (RT 6547-6554.)

In late 1980 or early 1981, appellant got on a train, heading to New
Orleans, Louisiana, to visit relatives. He never made it to Louisiana. He
committed robbery on the train while passing through Texas. (RT 5935, 6408,
6556-6559.) While awaiting trial, his counse] requested an evaluation to
determine competence or sanity at the time of the incident. Appellant was sent
to Rusk Hospital, where he mentioned to the evaluating psychologist that he
had a seizure in 1978. (RT 7298, 7394-7410.) In June 1981, appellant pled
guilty to robbery in Texas. (RT 5754-5755, 6654-6655.)

After being discharged from the Texas prison system in June 1983,
appellant returned to Los Angeles. He stayed with his mother for a short period
of time. However, he was unable to get along with her boyfriend and comply
with her house rules. Instead of living with his mother, he lied about his age
and lived at runaway shelters for youths. He stayed in the shelters for about
three months. They helped him get a job with the California Conservation
Corps. He worked there from November 1983 to January 1984. (RT 5756-
5757, 6039, 6411, 6594-6598, 7416, 7466-7467.)

 Inearly 1984, appellant moved into a garage converted to living space.
Sometimes, appellant’s girlfriend at the time, 16-year-old Theresa “Carrie”
Parks, would stay with appellant in the garage. Appellant admitted burglarizing
other garages, stealing tools, and selling the tools for money to get something
toeat. (RT 5758-5760, 5777, 6412, 6599-6601, 6625-6626.) He also admitted
pleading guilty to joy-riding in December 1984. (RT 5760-5761, 5777, 6602-
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6608.) During this time, appellant was living on welfare of approximately $260
a month. (RT 5761.)

Appellant and Carrie had a “stormy” relationship. In February 1985,
appellant and Carrie got into a fight. As they left school grounds, he pulled her
down to the ground by her hair and then hit her face with his fist. He then ran
away. The next day, he went to San Francisco and stayed there until April
1985. He returned to Los Angeles in May 1985, and appellant and Carrie got
into another argument. He grabbed her around her neck, leaving bruises on her. |
Her family intervened and separated them. Four days later, appellant was
arrested and charged with battery for both incidents. (RT 5778-5779, 5780+
5782, 6413, 6608-6624.) Though Dr. Berg testified that appellant had
independent memory of the details of getting angry and hitting Carrie, appellant
testified only remembering getting mad and losing control but nothing else.
(RT 5780-5782, 6413.)

On or around November 18, 1985, appellant pled guilty to robbery in
California. (RT 5765, 6627-6628.) He was released in 1986. (RT 6630-6631.)
He went to live in a halfway house in Inglewood, California. He stayed there
for about three months. They got him a job as a clerk at a warehouse. He held
the job for a couple of months. He had difficulty holding jobs.lY He then went
to Long Beach, going back on welfare. (RT 5765-5767.)

In"1986, he met Donna. They began living together at her parents"
house in Long Beach. A couple of months later, appellant, Donna, and
Donna’s family moved to Fresno. (RT 5768, 6417.) About a year later, they
had their first child together, Royal Jr. In 1989, appellant and Donna moved to

anothe_r residence. Donna’s sister, Tina Edmonds, lived with them as well.

11. Appellant testified that when he was not in custody, mental health
facility or prison, he worked as a laborer — e.g., security guard, pizza delivery,
and fast food restaurants. The longest he had held a job was about six months.
(RT 5944, 6053-6054, 6411-6412, 6632.)
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Appellant testified that he loved Donna, and that they had a good relationship.
(RT 5669-5770.)

In 1989, appellant would occasionally travel to Long Beach to play
football in Los Angeles. Appellant played semi-professional football for the
Los Angeles Mustangs. A professional football team, the San Diego Chargers,
had been in contact with the Mustangs, and expressed interest in having
appellant play professional football. (RT 5771, 6419-6420, 6699-6701.)
However, in October or November of 1990, appellant sustained a career-ending
injury, tearing ligaments in his right shoulder. (RT 5773, 5787-5788, 6419,
6703-6706.)

Within 18 months of January 1991, appellant’s younger brother Ezra
was shot and killed, and his older brother Larry was stabbed and killed.
Appellant testified that the death of Ezra “messed [him] up real bad.” (RT
5773-5776, 6422-6425.) At one point, appellant testified, he was going to
jump in front of a car. (RT 5939.) ‘

After his younger brother Ezra passed arvay, appellant’s second son was
born. Appellant named him Ezra after his brother. (RT 5776, ‘6424.)
Appellant and Donna had another child, Jewels, on February 22, 1991.% (RT
57717, 6425-6426.)

Appellant’s Account Of The Events Of
Saturday And Early Morning Sunday
Appellant recounted the events of that Saturday, January 26, 1991, and
early morning Sunday. On Saturday morning, appellant was at home with
Donna and the kids (his stepson, Royal Jr., and Ezra). (RT 5784, 6731-6734.)
He ate breakfast, played with the kids, and played some video games that

12. In addition to the four children with Donna, appellant had fathered
two daughters from previous relationship(s). (RT 5946.)
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morning. (RT 5790, 6735.) Appellant noted that he and Donna were then on
welfare, the Aid to Families With Dependent Children (AFDC) program. (RT
5785.) '

Early afternoon, between 12 and 1 p.m., appellant drove to Romain Park
and played basketball for a couple of hours. When the park closed, around 5:00
p.m., he returned home. He stayed with Donna and played with the kids for
about an hour, (RT 5790-5795, 6736-6742.)

Later that evening, about 7:00 p.m., appellant drove to Donna’s parents’
house and dropped offa VCR. The next place he went was a school, where he
watched his friend play basketball, for about 20 or 30 minutes. (RT 5807,
6745-6750.)

Afterwards, he went to the Farkas’ residence. A lot of people were
there. He talked with Laurie in the living room, then in her bedroom. Laurie
was in the bathroom, doing her hair and putting on lipstick. Appellant asked
her what she was doing that evening. Laurie said she and Angie were going to
the movies. Appellant asked her if she wanted to go “cruising.” According to
appellant, Laurie said yes. Then éppellant asked her to ask Angie. Appellant
said that he did not think Angie Wanted to go “cruising.” There was no plan to
meet the girls that evening. Appellant then went back into the living room and
spoke with Laurie’s parents. He talked to people for about 20 minutes to half
an hour, and then he left. (RT 5807-5811, 5813-5814, 6427, 6742, 6750-6758.)

He drove to a bowling alley, Blackstone Bowl. He had a little under five
dollars in change. He walked around the bowling alley; but not seeing anyone
he knew, he did not bowl. Instead, he played a couple of video games. Then
he left. (RT 5816-5817, 6427, 6758-6760, 6767-6768.)

Driving on Blackstone, appellant saw Laurie and Angie walking on the
Qpposite side of the street. He made a U-turn and drove up beside them. He

pulled over, reached over and unlocked the door. The girls opened the door
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and got into the car. (RT 5820-5823, 6427-6428, 6778-6779.)

Appellant turned into a parking lot, and slowly drove toward
McDonald’s. The girls went inside. He stayed in the car. But three to five
minutes later, needing to go to the bathroom, he got out and went inside. When
he entered, the girls were standing in line. Seeing there were many people
waiting in line to use the bathroom, appellant waited for the girls and then they
walked to the car together. (RT 5847-5857, 6428, 6784-6787.)

Appellant drove back out onto Blackstone and made a U-turn. They
passed anti-war protestors on the corner of Blackstone and Shaw. They yelled
at the protestors; appellant also honked his car horn. Appellant then drove past
the protestors. He mentioned to the girls that sometimes people would “hang
out” at Roeding Park. He drove to the park. Not seeing anyone, he exited the
park. (RT 5859-5868, 6428, 6788-6791.)

Appellant got onto Highway 99 and exited on Herndon Avenue. He
pulled into a Texaco gas station and bought about two dollars worth of gas. He
got back into the car and told the girls about going to Lost Lake to meet friends.
He then continued on Herndon Avenue, heading east. When he reached
Blackstone, he made a left turn and continued onto Friant. (RT 5868-5878,
6428, 6790-6795.)

Appellant turned into Lost Lake Park. He noted a police officer at the
turnoff giving a car a citation. Appellant éontinued driving to the picnic area,
at a dead-end. Seeing no one there, he turned around and was going to look for
a bathroom. (RT 5879-5883, 6428, 6796.) |

Upon approaching a restroom, appellant saw a car parked there. He said
to the girls, “I ain’t trust that car.” He drove to the next restroom and pulled up
alongside the building. He told the girls that he was going to use the bathroom.
He then got out of the car and went inside the restroom. (RT 5883-5887, 6428-
6429, 6796-6798, 6842.)
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Appellant sat on and used the toilet. He checked the container for toilet
paper, but there was none. He then called for the girls to “bring [him]
something so [he] can wipe [his] ass with it.” After calling the girls, he heard
them laughing and giggling while driving his car. Appellant felt helpless and
became very upset. He told the girls to bring him the keys to his car and to stop
driving his car. (RT 5887-5892, 6055, 6429-6430, 6799-6803, 6818-6820,
6827-6831.)

Appellant got up off the toilet. He was fixing his clothes when Laurie
walked into the restroom. Appellant testified that when Laurie first walked into
the bathroom, she laughed and had a little smirk on her face. He exploded in
anger and attacked her. He jumped on her, and started hitting and choking her.
(RT 5892-5894, 5943, 6431-6432, 6804-6808, 6821-6823, 6827-6831, 6853-
6854, 7000-7006.)

Less than a minute later, Angie walked into the restroom. Laurie was on
the ground, unconscious. From his knees, appellant lunged at Angie. He hit
her face with his fist and against the ground, and then choked her. Appellant
testified that he did not know what happened next; that “everything just went
blank.” He had no recollection of stopping his attack of Angie. (RT 5894-
5896, 5898-5899, 6432-6433, 6808-6812, 6823-6825, 6827-6831.)

Appellant’s memory was limited and patchy. The next thing appellant
remembei;ed was dragging Laurie. But he had no recollection of taking her to
the women’s side of the restroom, strangling her to death with a hemp twine,
and putting her body in the trunk of his car. The next thing appellant
remembered was being at a phone booth. He then recalled driving in dark and
foggy conditions with Angie in the car. The next thing he remembered was
being home. But he had no recollection of getting home. (RT 5896, 5899-
5903, 6433-6434, 6811-6818, 6832-6834, 7516-7528.)

Appellant remembered he went to sleep. When he awoke the next
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morning, he did not remember what had happened the night before. But he did
have a kind of a funny feeling that “something wasn’t right.” (RT 5903-5905,
6434-6435, 6835-6836, 6858, 6948.)

Appellant testified that on that night, he was wearing dirty white briefs,
black cotton gym shorts, blue Levi’s jeans, and black sweat pants. He fell
asleep in these clothes. He testified that he was neither wearing black Raiders
shorts, nor the Levi jeans that night. (RT 5906-5909.)

Appellant awoke the next morning around 9:00 a.m. Later, Donna told
him to change because she was washing laundry that day. He removed the
clothes he wore the previous night and changed into a pair of white boxers,
black Raiders shorts, and blue jeans. He then went outside and charged the car
battery. He was putting the laundry in the car when the police arrived and
afrested him. (RT 5906, 5910-5917, 5924-5926, 6860-6862.)

Luria-Nebraska Neurological Battery And
lqEEG Scans
Psychologist Dr. Paul Berg was retained by the defense to evaluate

appellant. (RT 6367.) He administered five screening tests for brain
abnormalities’® on appellant; the results on all five tests were negative for any
abnormality. However, after reviewing appellant’s psychiatric history and
interviewing appellant, Dr. Berg suspected neurological damage. He asked
psychologist Dr. Ronald McKinzey to determine whether or not there was an
organic factor to appellant’s mental status. (RT 6318-6320, 6401-6402, 6445-
6449, 7283-7284, 7318-7330.)

Dr. McKinzey administered the Luria-Nebraska neuropsychological

13. Dr. Berg administered the Reys Memory test, the screening test for
the Luria-Nebraska Neuropsychological battery, the sentence completion tests
Trails A and B, and the Raven IQ test (standard progressive matnces) (RT
6371-6373.)
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battery, which samples 269 bits of behavior to see how well appellant’s brain -
was functioning. (RT 6321-6322.) Dr. McKinzey conjectured that appellant’s
brain was dysfunctional in the frontal and temporal lobes. (RT 6328-6334,
7244-7245.) He dismissed the suggestion that cultural factors and learning
disabilities could account for some of the results. (RT 7155-7158, 7187.)

Dr. McKinzey explained, “The frontal lobe is the control portion.” (RT
6330.) Hence, individuals with frontal lobe damage may exhibit poor
judgment, poor control of impulses and emotion, unreliability, and overall
immaturity. (RT 6334, 7228-7229.) Having been informed of appellant’s
history, Dr. McKinzey stated that “the diagnosis of organic personality
syndrome . . . ha[d] to be considered.” (RT 6335.)

To confirm his conjecture of frontal and temporal lobe dysfunction, Dr.
McKinzey asked neurologist Dr. Sateesh Apte to administer a quantitative
electroencephalograph (“qEEG”) — consisting of an electroencephalogram
(“EEG”) and “brain mapping” — which picks up and maps the brain’s electrical
activity, and then generates a computerized analysis of the brain’s functionality.
(RT 6338-6341, 7041-7046.) Dr. Apte administered the gEEG on appellant
and found “organic brain damage.” Appellant’s frontal and temporal lobes
were moderately to severely dysfunctional. (RT 7080, 7087, 7093-7095, 7119,
7702-7704,7713-7714,7725-7729, 71773-7774,7797-7798; 1 SCT 1298-1337.)
Dr. Apte éxplained that the temporal lobe controls the primitive emotions and
desires — e.g., rage, fear, hunger, and sex. Individuals with temporal lobe
damage may have difficulty controlling such emotions as rage and fear. In
addition, temporal lobe damage may impair one’s indexing of memory —
causing the inability to keep a chain of events in a sequential order in memory.
(RT 7064-7065, 7082.)

Dr. Apte also found evidence highly suggestive of seizure diathesis, i.e.,

electrical vulnerability to seizures. Dr. Apte opined that it was more probable
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than not that appellant suffered from seizure activity. (RT 7070-7072, 7096-
7100, 7106, 7205, 7705-7708, 7731-7735, 7798.) Dr. Apte further opined that
appellant suffered from complex-partial seizures at times. (RT 7106.)

Dr. McKinzey, having had the opportunity to review Dr. Apte’s report,
testified that the results of the gEEG “confirmed” his conjecture that appellant’s
frontal and temporal lobes were dysfunctional. Dr. McKinzey explained that
frontal and temporal lobe dysfunction is consistent with OPS, which was his

recommended diagnosis. (RT 7123-7131.)

Defense Expert’s Diagnosis And Theory Of
What Happened To Appellant That Night

Having reviewed appellant’s history and the reports of Dr. Apte and Dr.
McKinzey, Dr. Berg diagnosed appellant as suffering from OPS with a feature
of rage reaction. (RT 7301, 7551, 7639-7640.)

First, appellant’s history was consistent with the diagnosis. When
appellant was in the fourth grade, about 10 years of age, he suffered a head
injury. He was accidentally hit in the head with a baseball bat and rendered
unconscious. (RT 5714, 6382-6833, 6672-6678.) The examining doctors
opined the head injury directly resulted in appellant’s personality change. He
became unstable with poor impulse control. He began running away from
home (RT 5984) and committing criminal acts (car theft in the fifth grade [RT
6383, 7185, 7422] and arson [RT 5726-5728, 5737-5738, 5728-5732; I SCT
496, 553]). As seen in the incidents that had him sent to LAC-USC, appellant’s
outbursts of aggression and anger were grossly out of proportion to any
precipitating stressor. (RT 6382-6383, 6446, 7160, 7227-7228, 7574-7578.)

Second, the results of the Luria-Nebraska neuropsychological battery
and the gEEG showed brain dysfunction, consistent with the OPS diagnosis.
Appellant’s brain was dysfunctional in the frontal and temporal lobes. (RT
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6328-6335, 6464, 7080, 7087, 7093-7095, 7119, 7244-7245, 7536, 7702-7704,

7713-7714, 7725-7729, 7773-7774, 7797-7798, 8975.) Dysfunction in these

areas of the brain is consistent with rage reaction. (RT 6449-6466, 8959-8960.)
In Dr. Berg’s words:

[Appellant] has brain impairment which is consistent with the
kinds of behavior he’s shown ever since he was 13 or 14 years
old, 1976, and which recurrently comes up when he’s in
situations in which he’s emotionally overstimulated and he can’t
handle it and he can’t control himself. He loses control.

(RT 6451.)

In Dr. Berg’s opinion, on the night of January 26, 1991, appellant’s
brain was overstimulated, leading to rage reaction. Prior to January 26, 1991,
appellant had been subject to an unusual number of very significant stressors:
the shoulder injury and concomitant dashed hopes of a professional football
career; concerns about another child to a welfare family; and the deaths of his
brothers Larry!? and Ezra (the death of Ezra particularly weighed on appellant’s
mind). (RT 6418-6427, 6460-6461, 7535.) Aside from these preexisting
stressors, the immediate and precipitating stressor that night was his belief that
the girls were laughing at him and teasing him while driving his car and
ignoring his calls to bring paper to him in the bathroom. Consistent with
appellant’s history of being susceptible to provocation by females about his
masculinity and pride, appellant felt humiliated, confused, helpless, and
increasingly angry and irritated. (RT 6433, 6461, 7535, 7554) When appellant
was pulling his pants up and fixing his clothes, Laurie walked into the restroom
with what he perceived as a smirk on her face. Appellant then “exploded,”
attacking Laurie. According to Dr. Berg, “this [was] when [appellant’s] anger

accelerated into . . . enraged.” (RT 7522.) Then when Angie walked into the

14. Dr. Berg added that appellant’s nephew Maurice, Larry’s son, was
killed soon afier Larry was killed. (RT 6425.)
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restroom, appellant lunged at her and attacked her.

Appellant claimed to have lost his memory during the attack on Angie.
(RT 6811-6812.) Dr. Berg opined that the memory loss was due to rage
reaction,”¥ with or without seizure, which rendered appellant’s brain
“anconscious.”™® (RT 7529-7537, 7564, 7627-7628, 7656.) Dr. Berg
explained in these terms:

What there is that [appellant] has an impaired brain. ... With
that impaired brain, if you put in too much stimulation like with
any machine, particularly a machine that’s defective, if you put
too much in, it blows and it stops functioning. That’s what
happened to him.

(RT 7566, 7537.) Though amnesia is not a criterion of OPS, Dr. McKinzey
opined that “amnesia for rage explosions is frequently seen.” (RT 7163-7166,
8991-8992.)

Dr. Berg opined that it was highly probable that appellant had a seizure‘
that night. (RT 7528-7532.) Dr. Apte had noted that rage can be a triggering
mechanism for seizures (RT 7101-7103, 7873), and found evidence highly
suggestive of seizure diathesis — i.e., electrical vulnerability to seizures — in
appellant’s brain (RT 7070-7072, 7096-7100, 7106, 7205, 7705-7708, 7731-
7735, 7798). Dr. Apte opined that appellant had suffered from complex-partial
seizures at times. (RT 7106.) Furthermore, the “funny feeling” appellant
experienced the following morning was consistent with having had seizures.
(RT 7108-7115.)

Appellant would have had the seizure when he was attacking Angie —

the point in time he lost memory. (RT 7530.) Dr. Berg noted, “by definition,

15. Dr. Berg opined that appellant’s rage reaction started when Laurie
walked into the restroom (RT 7566) and became full-blown when he attacked
Angie (RT 7627) — the point in time he lost memory (RT 7633).

16. Dr. Berg also used the term “unplugged” to describe appellant’s
brain during the rage reaction. (RT 7564, 7631-7632.)
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people during seizures are not aware of the seizure or what they’re doing.” (RT
7548.) Dr. Apte stated, “one of the hallmarks of a seizure is amnesia for the
event.” (RT 7778, 7102-7106.)

Status seizures' or secondary seizures'¥ could account for appellant’s
prolonged periods of memory loss and patchy memory. During a seizure,
appellant’s brain would not be able to store any memory. His few vague patchy
recollections of that night would have been from him regaining consciousness
in-between (interictal stage) or after (postictal stage) seizures. (RT 7108-7117,
7548-7549, 7871-7873, 8965-8966, 8997-8998, 9024.)

Appellant could have performed complex behaviors during complex-
partial seizures. (RT 7102-7115, 7871.) Dr. Berg explained that though
appellant’s brain was “unconscious,” appellant would be on “automatic pilot.”
(RT 7539-7542.) Once appellant entered the “twilight stage of the postictal
state [after seizure],” purposeful activity can then occur. 2 (RT 9021-9025.)

Dr. Berg further testified that, though more likely than not, appellant had
seizures that night, his opinion would remain the same even if appellant did not

have seizures. (RT 7549-7550.) Dr. Berg opined that

[appellant] was experiencing a rage reaction sufficient for him to
not be aware of what he was doing, to consider it, to think about

17. In status seizures, the second and follow-up seizures start before the
first seizure ends (RT 7116, 7871); recurrent seizures in one time segment (RT
7655).

18. In secondary seizures, the second or follow-up seizures start after the
first seizure ends. (RT 7116.)

19. Dr. Berg defined “purposeful” to mean that the individual has a
particular target in mind. (RT 9023.)

20. Dr. Apte’s view differed. He testified that complex, purposeful
behavior can occur during complex-partial seizures as well as in-between (inter-
ictal stage) and after (post-ictal stage) seizures. (RT 7105-7106, 8965-8966.)
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the alternatives, to do all those things people normally do when
they’re aware of their behavior.

(RT 7531.) To explain how, in the absence of seizures, appellant’s brain could
remain “unconscious” throughout the night and perform complex purposeful
behaviors, Dr. Berg stated:

[T]he very activities that are going on in those hours are
themselves so enormous and so horrible and so emotional and so
stimulating that they can keep that person — perpetuate that
person, if you will, in that state of not being able to know what’s
going on.

(RT 7554.) Dr. Berg also suggested — but expressly did not diagnose —

2y

appellant as having psychogenic fugue.= (RT 7545-7551.)

Rebuttal

Prosecution experts disputed defense experts’ diagnosis that appellant .
suffered from OPS and their explanation that appellant’s behavior and patchy
memory were due to a rage reaction with a high probability of seizures, rending
his brain “unconscious.” The prosecution experts diagnosed appellant as

suffering from antisocial personality disorder®® (“APD”), meaning that

21. “Fugue” is defined as:

a state of psychological amnesia during which the subject seems

to behave in a conscious and rational way, although upon return

to normal consciousness he cannot remember the period of time

nor what he did during it; temporary flight from reality.
(Webster’s New World Dict. (3d college ed. 1988) p. 544.)

22. The diagnostic features of Antisocial Personality Disorder (“APD”)
“as defined in the DSM-IV-TR, pp. 701-703:
' The essential feature of Antisocial Personality Disorder is
a pervasive pattern of disregard for, and violation of;, the rights
of others that begins in childhood or early adolescence and
continues into adulthood. This pattern has also been referred to
as psychopathy, sociopathy, or dyssocial personality disorder.
Because deceit and manipulation are central features of
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Antisocial Personality Disorder, it may be especially helpful to
integrate information acquired from systematic clinical
assessment with information collected from collateral sources.

For this diagnosis to be given, the individual must be at
least age 18 years (Criterion B) and must have had a history of
some symptoms of Conduct Disorder before age 15 years
(Criterion C). Conduct Disorder involves a repetitive and
- persistent pattern norms or rules are violated. The specific
behaviors characteristic of Conduct Disorder fall into one of four
categories: aggression to people and animals, destruction of
property, deceitfulness or theft, or serious violation of rules. . . .

The pattern of antisocial behavior continues into
adulthood. Individuals with Antisocial Personality Disorder fail
to conform to social norms with respect to lawful behavior
(Criterion Al). They may repeatedly perform acts that are
grounds for arrest (whether they are arrested or not), such as
destroying property, harassing others, stealing, or pursuing illegal
occupations. Persons with this disorder disregard the wishes,
rights, or feelings of others. They are frequently deceitful and
manipulative in order to gain personal profit or pleasure (e.g., to
obtain money, sex, or power) (Criterion A2). They may
repeatedly lie, use an alias, con others, or malinger. A pattern of
impulsivity may be manifested by a failure to plan ahead
(Criterion A3). Decisions are made on the spur of the moment,
without forethought, and without consideration for the
consequences to self or others; this may lead to sudden changes
of jobs, residences, or relationships. Individuals with Antisocial
Personality Disorder tend to be irritable and aggressive and may
repeatedly get into physical fights or commit acts of physical
assault (including spouse beating or child beating) (Criterion
A4). Aggressive acts that are required to defend oneself or
someone else are not considered to be evidence for this item.
These individuals also display a reckless disregard for the safety
of themselves or others (Criterion A5). This may be evidenced
in their driving behavior (recurrent speeding, driving while
intoxicated, multiple accidents). They may engage in sexual
behavior or substance use that has a high risk for harmful
consequences. They may neglect or fail to care for a child in a
way that puts the child in danger.

Individuals with Antisocial Personality Disorder also tend
to be consistently and extremely irresponsible (Criterion A6).
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appellant willfully and deliberately engaged in such behavior. The prosecution
then presented the testimony of lay witnesses to support the prosecution
experts’ APD diagnosis and to undermine the foundation of defense experts’
opinion.

The prosecution experts argued that brain dysfunction — a necessary
element of an OPS diagnosis — had not been demonstrated. First, nothing in
appellant’s medical records suggested OPS. The angry outbursts seen in
appellant’s history did not have an organic basis. Those incidents were related
to retaliation afier being denied something he wanted, to being teased, or to
something happening in his life that he did not want to happen. (RT 8289-
8292.) Second, though getting hit in the head with a baseball bat can produce

brain dysfunction, particularly if the blow resulted in a loss of consciousness for

Irresponsible work behavior may be indicated by significant
periods of unemployment despite available job opportunities, or
by abandonment of several jobs without a realistic plan for
getting another job. There may also be a pattern of repeated
absences from work that are not explained by illness either in
themselves or in their family. Financial irresponsibility is
indicated by acts such as defaulting on debts, failing to provide
child support, or failing to support other dependents on a regular
basis. Individuals with Antisocial Personality Disorder show
little remorse for the consequences of their acts (Criterion A7).
They may be indifferent .to, or provide a superficial
rationalization for, having hurt, mistreated, or stolen from
someone (e.g., “life’s unfair,” “losers deserve to lose,” or “he had
it coming anyway”). These individuals may blame the victims
for being foolish, helpless, or deserving their fate; they may
minimize the harmful consequences of their actions; or they may
simply indicate complete indifference. They generally fail to
compensate or make amends for their behavior. They may
believe that everyone is out to “help number one” and that one
should stop at nothing to avoid being pushed around.

The antisocial behavior must not occur exclusively during
the course of Schizophrenia or a Manic Episode (Criterion D).
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several minutes, the degree of dysfunction — if any — would be mild. (RT 7974-
7975, 8109.) | |

Third, neither the Luria-Nebraska Neurological battery nor the qEEG are
reliable in diagnosing brain dysfunction. Psychometric testing, such as the
Luria-Nebraska Neurological battery, cannot in all cases distinguish between
minor brain dysfunction and educational deficits or other social environmental
factors. (RT 81 19-8120, 8208-8209.) The qEEG is not reliabie to distinguish
normal and abnormal because of the high rate of false positives (RT 7915-7918,
7937, 8120-8121) and the lack of a standard qEEG “normal” database (RT
7944-7946).

Fourth, the prosecution experts disputed the defense experts’ readings
of the results of the Luria-Nebraska Neurological battery, EEG, and qEEG.
The results of the Luria-Nebraska Neurological battery could have easily been
reflective of appellant’s limited educational background, not necessarily
indicative of brain injury. (RT 7993-8023, 8292.) Dr. Apte’s conclusion of
brain dysfunction was disputed. The prosecution experts challenged Dr. Apte’s
reading of appellant’s EEG, specifically the identification of “artifacts”
(extraneous measurements such as blinking) and selection of epochs for
analysis by the qEEG. Appellant’s EEG was that of a normal awakened adult.
(RT 7892-7913, 7938-7945, 8115.) Dr. Goodin also challenged the reliability
of Dr. Apte’s statistical analysis of appellant’s qEEG results. (RT 7918-7937.)
Under Dr. Apte’s analysis, “almost everybody in [the] normal population will
have some abnormality on [his’her] gEEG.” (RT 7934.)

The prosecution experts then stated that there was no evidence that
appellant suffered from epilepsy. The likelihood of post-traumatic epilepsy
from being struck in the head with a bat would be less than one percent —

considerably less than one percent — in the absence of intercranial bleeding or
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depressed skull fracture. (RT 8108.) Appellant’s EEG contained no epileptic
form activity. (RT 7947.)

Even if appellant suffered from OPS, his behavior that night was
inconsistent with or could not be explained by rage reaction associated with
OPS. The duration of an OPS rage reaction is generally very brief, unless the
individual is continually provoked. (RT 7977-7979, 7989, 8219, 8250, 8289.)
Thus, though the initial attacks on Laurie and Angie could be characterized as
being part of a rage reaction, none of the behaviors after would be characteristic
of rage reaction. The provocation, if any, had stopped afier he left the
bathroom. The fact that appellant involved himself with other tasks — e.g.,
coming back to the bathroom with water to clean up — shows he was no longer
acting impulsively, out of control. (RT 7991, 8287-8289.) What then
transpired was a complex and goal-directed sequence of behaviors that was
carried out within a period of approximately four hours. Such behaviors are not
consistent with the flare-ups associated with OPS rage reaction. (RT 8250,
8259-8260.) Further, amnesia is not a feature of OPS rage reaction. (RT 7987,
8043, 8217, 8250-8251.)

Furthermore, even if appellant suffered from epilepsy, appellant’s
behavior that night was inconsistent with and could not be explained by seizure
activity. First, seizures are short in duration — two or three minutes, not hours.
(RT 7952-7953, 8054, 8105-8106.) Seizure activity that lasts for a prolonged
period of time, i.e., repetitive seizures, are expected to occur only in individuals
whose epilepsy had been poorly controlled. Appellant, who for years, did not,
if ever, have seizures would not fall into that category. (RT 8105-8106.)
Second, during a complex-partial seizure and in the postictal stage, the
individual would not be able to engage in sustained, complex, purposeful, and
goal-directed behavior, such as conversing with another, trying to wash away

evidence, or telling the time. (RT 8033-8034, 8039-8040, 8106-8107, 8253-
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8256, 8302-8307, 8317-8318, 8367-8369.) To be sure, the individual can carry
out “automatic” behavior such as walking and running a comb through one’s
hair; however, such behaviors tend to be unvaried and repetitive, not goal-
directed and purposeful. (RT 8034-8035.) Further, instances of aggressive
behavior are rare during complex-partial seizures. (RT 8032-8034, 8104,
8253.) If aggressive behavior occurs, it is random and aimless, not purposeful
and goal-directed. (R"f 7951-7953, 8031-8032.)

Based on appellant’s history, medical records, and Angie’s account of
appellant’s behavior that night, the prosecution experts’ diagnosed appellant as
suffering from APD. (RT 8256-8259, 8293-8301, 8338.) “[APD] features are
considered to be willful, deliberate, volitional types ‘of behavior that one
chooses to engage in.” (RT 9259.) In other words, appellant willfully and
deliberately engaged in the described behavior that night.

The prosecution then presented the testimony of lay witnesses to support
the prosecution experts’ APD diagnosis and to undermine the foundation of
defense experts’ opinion, appellant’s credibility.

The lay witnesses testified about appellant’s irresponsibility.
Appellant’s only source of income was Donna. He never expressed
unhappiness at being unemployed, never expressed a desire to find a job,?
ﬁever looked in the classified section of the newspaper for jobs, never
completed a job application, would sleep until noon or 1:00 p.m., and would
hardly ever be home during the evening hours. (RT 8741-8742, 8754, 8775-
8777, 8846-8847.)

The lay witnesses testified that appellant did not have a bad temper.
Appellant was never observed to be physically violent. He would never “fly off

the handle” even when provoked with name calling. Donna testified that

23. According to Michael Hall, appellant’s friend, appellant had
mentioned applying for work at a near-by factory. (RT 8846.)
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appellant’s most common response to argument was to laugh at her and walk
out the room. (RT 8736-8740, 8783-8785, 8817-8818, 8839-8841.)

The lay witnesses were unaware that appellant had a shoulder injury that
prevented him from playing football. (RT 8746-8748, 8778-8780, 8832.) They
also testified that appellant had grieved and recovered from the death of his
brother Ezra. (RT 8756-8757, 8821-8823, 8843-8845.) |

Donna testified that she was getting ready to do the laundry on January
27. However, she did not ask appellant for the clothing he was then wearing.
Appellant did not give her the clothing he was then wearing to go in the
laundry. (RT 8735.)

Michael Hall, appellant’s friend, recalled telling appellant, in late August
1990, that he needed to stay away from Laurie’s house. Appellant replied, “I
know she wants me.” Hall warned appellant, “That’s Donna’s cousin. You’ve
got to be crazy. She’s only 14.” Appellant replied, “So what? I don’t care.”
(RT 8849-8852.)

Sanity Phase

Dr. Paul Berg was the sole witness for the defense in the sanity phase.
Dr. Berg opined that appellant was sane up to the point he attacked Angie and
suffered a memory loss. (RT 9526-9529, 9550, 9554.) Thereafter, for the next:
four to six hours, appellant’s mental state was such that he could neither
understand the nature and quality of his actions, nor distinguish right from
wrong. (RT 9529-9531, 9554-9555,9594.) Appellant remained legally insane
at the time he attempted to murder Angie. However, Dr. Berg corifessed, the
longer in time one went from the attack on Angie, the less confident he was of
his opinion of appellant’s insanity. Though not one- hundred percent sure, Dr.

Berg stated he was over fifty-percent sure of appellant’s insanity as the night
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progressed. (RT 9529-9530, 9552-9553.) Appellant regained his sanity when
he arrived home. (RT 9551.)

Dr. Berg reiterated his opinion in the guilt phase: appellant’s brain was
“unconscious” as a result of rage reaction with or without seizures at the time
of the crimes. (RT 9554.) Dr. Berg stressed that he was not equating
unconsciousness with insanity. (RT 9574.) He explained that unconsciousness
was not the cause of appellant’s insanity:

[Appellant’s] rage was so enormous and so beyond what we
normally even think of as anger or rage that he would not at that
time understand and know and appreciate . . . what he was doing
or know the difference between right and wrong at that time.

(RT 9575.)

Prosecution

The prosecution experts testified that appellant was not legally insane at
the time of the crimes. They stated that appellant did not suffer from a major
mental disease or disorder, e.g. schizophrenia. (RT 9651-9652, 9672.) They
diagnosed appellant as suffeﬁng from a personality disorder not otherwise

‘specified with feature of antisocial behavior. (RT 9672-9673, 9726-97217.)
Such a mental disorder, as clear from appellant’s described behavior that night,
would not result in the loss of cognitive capacity to appreciate the nature and
quality of one’s acts or to know the difference between right and wrong. (RT
9647, 9729-9736, 9770-9771.)

Penalty Phase
1980 Texas Aggravated Robbery

On November 25, 1980, about 4:00 a.m., while traveling through Texas,

the railroad conductor found an elderly man riding the train slumped in his chair |
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with his throat slit and blood all over his shirt and jacket. (RT 10980-10996.)
The elderly man told the conductor, “A black man cut my throat and took my
wallet.” (RT 11015.)

The conductor went to look for the robber. He found a commode
locked. He unlocked the restroom and a young black man, later identified as
appellant, stepped out. There were drops of blood on appellant’s shoe. (RT -
11017-11042.)

There was about $700 in the elderly man’s wallet, though no money was
found on appellant. (RT 11040.) The blood on appellant’s shoe and the
victim’s jacket were tested. (RT 11075.)

Appellant pled guilty to aggravated robbery in Texas. (RT 11095-
11097; 1 SCT 1250-1260.) '

1981 Texas Prison Incident

On September 2, 1981, David Atwood and appellant were fellow
inmates in the prison in Brazoria, Texas. (RT 11237-11239.)

Atwood was sitting in his cell rolling a cigarette. Appellant was housed
in the next cell. Appellant starting banging on the wall dividing their cells. He
demanded a cigarette from Atwood, stating, “Say boy. Give me a cigarette.”
Atwood did not respond. Appellant started to bang on the wall again,
demanding a cigarette and calling Atwood names like “bitch” and “whore.”
Atwood responded, “I don’t have a cigarette.” Atwood then added, “Let me say
I don’t have a cigarette to spare is what I mean, and all the name callin’ is
unnecessary.” Appellant then replied, “Weak boy, I’ll take your cigarettes if
you don’t give me a cigarette.” Appellant threatened Atwood, “When the door
swing, you swing.” (RT 11239-‘1 1248.)

At supper time, the doors to the cells were opened. Atwood ran out of

his cell. Atwood turned and saw appellant standing next to him. Atwood
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looked at him and said, “What’s up? What are you gonna do?” Appellant
replied, “Go on about your business, boy.” Atwood turned to walk away. As
he was turning, appellant punched him on the left side of his mouth, splitting
his lip open. Atwood fell to the floor. Atwood then grabbed appellant’s feet
and pulled them out from under him. A scuffle then ensued. Prison security

personnel broke up the fight. (RT 11248-11257.)

1982 Texas Prison Incident

In April 1982, Edward Manual Salazar, Jr. and appellant were fellow
inmates in the Texas State prison in Brazoria, Texas. (RT 11110-11112.)

Appellant got into a scuffle with Salazar. Appellant cut in front of
Salazar in the chow line. Salazar had his hand on the rail. Appellant, as he
made his way through the line, knocked Salazar’s hand off the rail. Salazar was
- angry; he shoved appellant. Appellant turned around, looked at Salazar, and
said, “We’ll deal with this later, motherfucker.” (RT 11113-11115; 11135-
11136.)

A few days later, appellant and Salazar were in trade school, learning to
join cast iron fittings. Appellant and Salazar were paired into a group.
Appellant, having been in that trade school class before, was instructing
Salazar. Appellant told Salazar to get a cup of cold water and put it into a pot
full of hot lead. As Salazar was about to pour the water into the pot, another
inmate warned him that pouring the water into the lead could cause the hot lead
to blow up in his face. Salazar was angry. He threw the water and fitting to the
side. As Salazar was about to stand up, appellant struck Salazar in the center
of the head with a ball-peen hammer, knocking Salazar to the ground and
splitting his scalp. (RT 11116-11123.) As Salazar walked out of the infirmary,
appellant laughed at him. (RT 11146.)
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1985 California Robbery

During the early moming hours of July 27, 1985, Manuel Gutierrez was
driving home, after leaving a nightclub and dropping off his friend. Feeling
tired and dizzy, and being by himself, he pulled off onto a side street to rest. He
fell asleep in the driver’s seat, with the doors unlocked and windows down. He
was awakened by a man poking a knife against his throat. That man was later
identified as appellant. An accomplice was in the back seat. (RT 11155-11161,
11169-11170.)

Appellant told Gutierrez, “Don’t move, mother fucker, and give me your
wallet.” Gutierrez gave his wallet to appellant. Gutierrez then tried to wrestle
the knife out appellant’s hand and get out of the car. Gutierrez was able to get
out of the car. Appellant went around to the front of the car. The accomplice
in the back seat was at the back of the car. Appellant wrestled Gutierrez to the
ground. During the struggle, appellant yanked a gold chain off Gutierrez’s
neck. The accomplice struck Gutierrez on the back of the head with an object.
Appellant and his accomplice then fled in Gutierrez’s car. (RT 11155-11170.)

Appellant pled guilty to robbery. (RT 11189-11202;1SCT 1261-1265.)

1985 Assault On Theresa “Carrie” Parks

On February 25, 1985, Officer Michael Dugan was dispatched to a Long
Beach residence. He made contact with 16-year-old Carrie Parks. He observed
a fat lip, a lump over her right eye, and an abrasion to her left arm. Officer

Dugan took Parks’ statement and wrote a report. A complaint or warrant was

then issued. (RT 11228-11234.)
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Defense

Clinical psychologist Dr. Gretchen White testified for the defense. (RT
11314.) Based on appellant’s psychiatric records and interviews with appellant
and people who knew him, Dr. White opined:

[Appellant] was raised in a dangerous and destructive
environment by a parent who was ineffective in guiding him and
protecting him throughout his life, and that had a significant
effect on his ability to develop normal and adequate self-esteem,
impulse control, and aspirations.

(RT 11435.) Testimony of family members — Richelle Lynn Clark (RT 11593-
11627), Shirley Mae Fomai (RT 11627-11647), Jessie Sampson (RT 11647-
11668), Latelle Joseph Barton (RT 11669-11679), Tina Edmonds (RT 11771-
11775), Daisy Clark (RT 11775-11819) — were presented in support of Dr.
White’s opinion and to plead for appellant’s life.

Appellant and his siblings grew up in a poverty stricken, drug ridden,
crime infested, and ultimately destructive neighborhood. Appellant, though
born in Louisiana, was primarily raised in the Los Angeles area. From age
three to age nine, appellant lived in a poor but relatively safe neighborhood.
Then, appellant’s mother, Daisy Clark (hereinafter “Daisy”) decided to move
to another neighborhood, much worse than the neighborhood he was living in
before. Appellant spoke of being continually frightened. The neighborhood
was full of gangs and ridden with violence. Daisy had been mugged twice.
Appellant’s sister Kim was “jumped on” or assaulted by a group of kids when
she was in elementary school. (RT 11333-11336.) |

Appellant did not succumb to the violent and destructive “subculture.”
He did not become involved in gangs as his sister Kim had done; nor did he
become involved with guns and drugs as his younger brother Ezra had done.

Rather, despite pressure to join a gang, appellant joined the Explorer Scouts and
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a “Big Brothers” program associated with the police department? While
living with his father in the San Francisco Bay Area, appellant was involved
with the ROTC. He played the trombone. (RT 11336-11337, 11373.)
Appellant was described as a “real bright kid . . . more advanced than the rest
of the students.” (RT 11529, 11659, 11767-11769, 11798-11799.) Daisy
recalled that appellant was very affectionate toward her:

[Appellant] was the only one that broke a weed to bring me as a

flower. [1] ... He used to bring me flowers. [{] ... He was
just a little boy . . . . He was no older than five. ... [{] He
would hug and kiss me, and I would pick him up because he
made [me] happy.

(RT 11799.)

Daisy was, in Dr. White’s words, “an ineffective mother.” Though she
truly cared for her children, Daisy was unable to provide the discipline,
structure, protection, guidance, and nurturance that the children needed. (RT
11340-11344.) Daisy was a poor, single mother.2’ She had five children.2¥
She was working a lot and did not have the time to take care of the children,

often leaving them unattended. She had trouble taking care of herself.?

24. Appellant had quit the Explorer Scouts because word got out in the
neighborhood that he was involved in the program. Gang members made fun
of him, let him know that he better not be with cops, and threatened to “jump”
him. Appellant was afraid. (RT 11722.)

25. Daisy described an abusive and turbulent — to put it mildly —
relationship with Royal Clark, Sr. (RT 11782-11794.)

26. Daisy had a fifth child, Andre Sampson, fathered by Russell
Sampson. (RT 11405.)

27. Appellant spoke of instances where Daisy was easily taken
advantage of by people in the neighborhood — e.g., a neighbor accused one of
appellant’s brothers of stealing a bicycle, and Daisy said she would get the
money and replace the bicycle. (RT 11343-11344.) In another instance, when
appellant was sent to San Francisco to live with his father, Daisy left a fairly
good living situation and went to San Francisco to join appellant.
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Ashamed of her poverty, feeling not as worthy as other members of her family,
and ultimately resentful, Daisy had a tendency to isolate herself and her
children, despite having family members wanting to “extend a hand” to her
‘children.® (RT 11340-11341, 11395, 11398-11399, 11650-11652, 11778-
11782.) Daisy was very defensive about people criticizing the way she
disciplined her children. (RT 11393, 11652-11654.) “[What that resulted in
was basically kids who were raising themselves.” (RT 11341.) Daisy was
described as having a “Jekyll and Hyde” personality. (RT 11396.) At times she
was inappropriately harsh and unprotective of the children.2 Other times, she
was inappropriately indulgent with the children?? (RT 11342.)

From an early age, appellant often ran away from home with his
brothers. They usually stayed with Shirley Mae Fomai (hereinafter “Shirley”),
mother of appellant’s half-siblings Ricky and Richelle. There, they were able
to be with their father, Royal Clark, Sr. (heréinafter “Bobby”). Howeyver, Daisy

would bring the children home or send money to have them sent home. Shirley

Consequently, she lost her government subsidized housing and all her
belongings. (RT 11391.)

28. For instance, Daisy’s sister, Jessie Sampson invited Daisy and her
children over for the holidays. Daisy replied, “Well, you know, we don’t have
as much as you people have. I don’t think that I want the children to see that.”
(RT 11395.)

29. For instance, Daisy locked them out of the house when she went to
work; in the neighborhood they lived in, this was a frightening experience. (RT
11342, 11652.) Daisy was also described as quick to slap the children or hit
them with extension cords. (RT 11392-11393, 11652-11654.)

30. For instance, if Daisy was cooking chicken for dinner and the
children said, “We don’t want chicken; we want pork chops,” it would not be
unusual for Daisy to put down the children, go out to the store, buy something
else they wanted, and cook it for them. (RT 11342.)
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felt she was able to exercise control over Daisy’s children and thought they
behaved well. (RT 11339-11340, 11423-11424,11595-11596, 11797-11798.)

Dr. White explained that being raised in a violent and destructive
neighborhood by an ineffective parent had profound effects on appellant’s
psychological development, causing lack of coping skills, poor impulse control,
and low self-esteem. (RT 11347, 11435.) Appellant had paranoid tendencies
and was quick to perceive that people were putting him down or making fun of
him. He was particularly susceptible to being teased. (RT 11374-11377,
11583-11587.) By age 13, appellant was admitted to a psychiatric hospital.
(RT 11345.) Dr. White testified that instead of treating appellant’s problems
as individual pathology, the emphasis should have been on the family dynamics,
perhaps to providing social workers or programs to assist and support Daisy.
(RT 11345-11346.)

Genetics was raised as a possible contributing factor to appellant’s
psychology and behavior. Daisy had a tendency to faint or lose awareness for
brief periods of time.2Y Her medical records indicate she had frequent episodes
of fainting when under psychological stress. (RT 11386-11391, 11537-11539,
11551-11553,11620-11621, 11644-11646, 11665.) Appellant’s brother Larry
was also described to be, at times, “spacey”; that is, he “wouldn’t quite know
what was going on.” (RT 11389.) Dr. White diagnosed appellant as suffering

from dissociative amnesia, a disorder in which the individual may not be able

31. Daisy would pin personal information on her children’s clothing in
the event that she had a fainting spell and someone needed to send the children
home or know where they belonged. On Halloween of 1973, she brought her
baby Andre into the pediatric department in the hospital and fainted three times.
AtLarry’s funeral, Daisy hyperventilated and passed out. In January 1991, she
was observed to be very disoriented at work and to have urinated in her hands.
On the morning of Richelle and Shirley’s testimony, Daisy talked to appellant
on the telephone and became so hysterical that paramedics had to be
summoned. Daisy also had many car accidents. (RT 11620-11621, 11644-
11646, 11754-11755.)
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to recall a traumatic event. (RT 11379-11382, 11687-11688.) Gatha Lee, a
neighbor of Daisy, recalled times when appellant walked by, did not
acknowledge her, and seemed to be unaware of what was going on. (RT
11394, 11754.)

To emphasize the environmental factors that affected appellant’s
psychological development and intimate the possible genetic factor, Dr. White
compared the children raised by Daisy and children raised by Shirley, all of
whom were fathered by Bobby. Appellant’s brothers Ezra and Larry both died
violent deaths.?? Appellant’s sister Kim had a substance abuse problem, and
was involved in criminal activity.2¥ On the other hand, appellant’s half-siblings
Ricky and Richelle, Shirley’s children, were doing well.2 Bobby discouraged
Ricky and Richelle from associating with appellant, Ezra, Larry, and Kim. (RT
11403-11424, 11436, 11595-11618, 11629-11643.)

Dr. White emphasized the more recent stressors that had significant

impacts on appellant’s psychological functioning. (RT 11361-11365.) First,

the violent death of his brother Ezra was a profound loss to appellant.

32. Ezra had been armed with a .38-caliber handgun with which he had
tried to shoot someone who shot and killed him with a shotgun. Analysis of
Ezra’s blood revealed the presence of ethyl alcohol and cocaine metabolites.
Larry, a transvestite and homosexual, was dressed up as a woman and picked
up a younger man, taking him to his house. The man started to run when he

‘learned Larry was a man. Larry picked up a knife and stabbed him. A scuffle
ensued in which that man stabbed and killed Larry. (RT 11368-11369, 11536.)

33. Atthe time of trial, she was on probation for forged checks. Kim
portrayed herself as a gang member who was quick to use physical violence
with people.

34. Richelle was employed by an insurance company. She had no
substance abuse problems or arrests. (RT 11407.) Ricky had been a successful
college football player. He was then active in a church and working at a school,
temporary position, as a counselor. He had no substance abuse problems or
arrests. (RT 11408.)

46



Appellant was extremely close to Ezra. Second, about ten months later, his
brother Larry was violently stabbed to death. (RT 11366-11370.) Third,
appellant suffered an injury that ended his football career. His self-esteem was

centered solely on this aspiration, realistic or unrealistic. (RT 11421-11422.)

Lacking adequate self-esteem and coping skills,®¥ appellant was unable to

handle the feelings and resolve the grief. (RT 11426-11427.)
Dr. White used the analogy of the “Oakland fire” to explain appellant’s -
history and behavior that night:

- [T]o use the analogy of the Oakland fire . .. . You need a spark.
I think the spark was what [appellant] perceived as teasing or a
smirk. But a spark doesn’t burn down 3,000 houses. You need
an accumulation of fuel. And I think the accumulation of fuel
was what happened over the lifetime, a sense of humiliation, a
sense of fear, a sense of rejection, a sense of hopelessness, a
sense of helplessness. Then you need something like the fire to
get the spark . . . going with the — going with the fuel that you
have there. And I think that the wind was something like poor
impulse control, the inability to manage his feelings until they
erupted.

(RT 11730-11731.)

35. Dr. White spoke of having “something to fall back on.” (RT 11426-
11427.) Dr. White testified about appellant’s positive demeanor and his sense
of achievement when he talked about his experience at the California

Conservation Camp, which was a program that took youths and taught them
how to prevent fires and floods. (RT 11402.)
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ARGUMENT

L

THE EVIDENCE WAS SUFFICIENT TO
SUPPORT THE ROBBERY CONVICTIONS

Appellant argues that the evidence was insufficient to support the
robbery convictions. (AOB 59-63.X¢ Not so. There was sufficient evidence
to support the robbery convictions.

This Court has set forth the standard of review when sufficiency of the
evidence is raised on appeal:

It is the prosecution’s burden in a criminal case to prove every
element of a crime beyond a reasonable doubt. To determine
whether the prosecution has introduced sufficient evidence to
meet this burden, courts apply the “substantial evidence” test.
Under this standard, the court “must review the whole record in
the light most favorable to the judgment below to determine
whether it discloses substantial evidence — that is, evidence
which is reasonable, credible, and of solid value - such that a
reasonable trier of fact could find the defendant guilty beyond a
reasonable doubt.” The focus of the substantial evidence test is
on the whole record of evidence presented to the trier of fact,
rather than on “isolated bits of evidence.”

(People v. Cuevas (1995) 12 Cal.4th 252, 260 [internal citations and italiés
omitted].) This standard of review is the same in cases where the prosecution
relies primarily on circumstantial evidence. (People ‘v. Bradford (1997) 15
Cal.4th 1229, 1329; People v. Stanley (1995) 10 Cal.4th 764, 792-793; People
v. Bean (1988) 46 Cal.3d 919, 932.)

[T]his inquiry does not require a [reviewing] court to ask itself
whether it believes that the evidence at the trial established guilt
beyond a reasonable doubt. Instead, the relevant question is
whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.

36. “AOB” refers to Appellant’s Opening Brief.
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(People v. Trevino (1985) 39 Cal.3d 667, 695 [italics omitted].)
Robbery is defined as:

the felonious taking of personal property in the possession of
another, from his person or immediate presence, and against his
will, accomplished by means of force or fear.

(§ 211.) The jury was instructed on the elements of robbery:

In order to prove [the crime of robbery], each of the five
following elements must be proved:

L. A person had possession of property of some value
however slight, ‘
2. Such property was taken from such person or from

her immediate presence, ‘

3. Such property was taken against the will of such
person,

4. The taking was accomplished either by force,
violence, fear or intimidation, and

5. Such property was taken with the specific intent
permanently to deprive such person of the property, and such
specific intent must occur before or during the application of
force or fear.

(CT 992-993 [CALIJIC No. 9.40].)
Under the foregoing standard, appellant’s insufficiency of the evidence

claim fails.

A.  There Was Sufficient Evidence To Support The Robbery Of
Angie

b

Appellant acknowledges that in the case of Angie, there was a “taking.’
He argues, however, that the taking was not accomplished by “force or fear”
and without the requisite specific intent to steal. (AOB 62.) His arguments are
untenable. With the intent to permanently deprive her or her property,
appellant, using the fear inherent in the surrounding circumstances, reached into

Angie’s pocket and took all of her money.
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The “force or fear” element has been satisfied here. Appellant claims the
taking occurred “by invitation,” not by “force or fear.” (AOB 62.) Respondent
concedes that the taking was not accomplished by force. As appellant correctly
notés, he “did not beat Angie or bind her with the concurrent intent of taking
anything of value.” (AOB 62.) Nonetheless, the taking was accomplished by
utilizing fear inherent in the surrounding circumstances.

“Fear” is defined as either:

1. The fear of an unlawful injury to the person or
property of the person robbed, or of any relative of his or
member of his family; or,

2. The fear of an immediate and unlawful injury to
the person or property of anyone in the company of the person
robbed at the time of the robbery.

(§ 212; CT 994 [CALIJIC No. 9.41].) “[N]either resistance by the victim nor
threats by the perpetrator are necessary elements of robbery.” (People v.
Mungia (1991) 234 Cal.App.3d 1703, 1708.) “[T}here must be evidence from
which it can be inferred that the victim was in fact afraid, and that such fear
allowed the crime to be accomplished.” (Id. at p. 1709, fn. 2.) “Actual fear may
be inferred from the circumstances, and need not be testified to explicitly by the
victim.” (People v. Cuevas (2001) 89 Cal.App.4th 689, 698.)

Here, the fear inherent in the attendant circumstances allowed appellant
to take all of Angie’s money. Appellant had beaten Angie. Angie was aware
that appellant assaulted Laurie, and was told that Laurie ran away. While
driving in a remote isolated area with Angie’s hands bound, appellant told
Angie that he wanted to call Laﬁrie’s mother but he did not have chaﬁge for the
pay phone. Hoping she would be discovered, Angie offered the change in her
pocket to appellant. Appellant then reached into Angie’s pocket and took all
her money. (See RT 5087-5088.) It is plausible that Angie “invited” —i.e.,
consented to — the taking of the coin change in her pocket for the pay phone.
But it is implausible that Angie consented to appellant taking al// her money.
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Given the circumstances, Angie understandably was very fearful and did not
protest or resist to having all her money taken. However, it is reasonable to
infer that appellant used the fear inherent in the surrounding circumstances to
accomplish the taking. (Cf. People v. Prieto (1993) 15 Cal.App.4th 210, 215
[finding that the taking was accomplished by fear where victim’s purse was in
the possession of another person and defendant forcefully wrested purse from
this other person, causing the victim, a few feet away, to be fearful and shocked
and, thus, victim was less inclined or able than she otherwise would have been
to prevent defendant from taking her purse]; People v. Brew (1991) 2
Cal.App.4th 99, 104 [finding that taking was accomplished by fear where
defendant, who is considerably larger in size than victim, approached victim’s
register and, in the absence of a counter or any kind of barrier, stood “real
close” to victim; defendant, with noticeable alcohol breath, proceeded to make
a bogus purchase causing victim to open the cash register drawer; as victim
started to put defendant’s money in the drawer, defendant, without saying
anything, interjected himself physically between victim and the cash register
drawer causing victim to step back in fear; defendant then took the money in
the register]; but cf. People v. Welsh (1936) 7 Cal.2d 209, 212 [Defendant
threw the victim into his car, drove away, told her he wanted sex, and while
driving reached over, took her purse, removed cigarettes, and returned her
purse. Held: no robbery (of the cigarettes).].)

In characterizing the taking to have been invitational, appellant is
arguing that he lacked the requisite intent to steal. (AOB 62.) Not so. Here,
the requisite intent for the robbery of Angie was met.

Robbery requires the specific intent to steal, i.e., to permanently deprive
the owner of his/her property. (People v. Butler (1967) 65 Cal.2d 569,
572-573, disapproved on other grounds in People v. Tufunga (1999)21 Cal.4th
935, 956.) Hearing that appellant did not have change to make a call from a
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pay phone, Angie told him that she had change in her pocket. Aware that
Angie had money for the movies (RT 3540, 4977-4978), appellant reached into
her pocket and took all of her money, coins and paper money. He put the paper
money in the coin compartment in the car. He went outside, put the coins into
the pay phone and started to dial and then hung up. Presumably, the coins were
returned. When he got back into the car, he did not return the coins and paper
money to Angie. He kept all the money. (RT 5087-5088.)

Appellant had no intention of returning the money. Later in Selma,
appellant stopped at a gas station. He feared detection; he told Angie to “lie
low so no one would see [her].” He risked exposing himself to capture with a
kidnapped girl in his car because his car was low on fuel. He took the paper
money, got out of the car, and bought gas and maybe food there. (RT
5094-5097.) Clearly appellant did not intend to return the money; he kept and
used Angie’s money. Viewed in the light most favorable to the verdict, one can
reasonably infer that when appellant took all of Angie’s money, he had the
intent to permanently deprive her of the money. (Cf. People v. Davis (1998) 19
Cal.4th 301, 312 [explaining that an intent to return property under tenuous and
illusory circumstances is tantamount to an intent to permanently deprive the
victim of his or her property].)

Appellant further argues that he “did not beat Angie or bind her with the
concurrent intent of taking anything of value.” (AOB 62.) Not so. Under the
robbery statute, the element of fear is distinct and separate from — not a mere
component of or subsumed within — the element of force. (See, e.g., People v.
Flynn (2000) 77 Cal.App.4th 766, 771- 773 [where prosecution did not argue
and trial court did not instruct sufficient force for robbery, appellate court
reviewed sufficiency of evidence of fear that arose after initial taking]; People
v. Prieto, supra, 15 Cal.App.4th at p. 215 [“Since appellant used no force

against [victim], the question becomes was fear used.”].) Though lacking
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actual or threatened force at the time property was taken, to require a victim
who reasonably feared her assailant to actively resist the taking would be absurd
and dangerous. Thus here, respondent submits there was a concurrence of
intent and act. Angie was understandably fearful. Appellant had brutally
beaten her, and she was aware — at the very least — that he had assaulted her
friend. After having been assaulted, appellant tied her up and drove her around
isolated remote areas. Ultilizing the fear inherent in the attendant circumstances,
he reached into her pocket and took all of her money. Angie, in fear, did not
protest or resist. (Cf. People v. Prieto, supra, 15 Cal.App.4th atp. 215; People
v. Brew, supra, 2 Cal.App.4th at p. 104; but cf. People v. Welsh, supra, 7
Cal.2d at p. 212.)

B. The Evidence Was Sufficient To Support The Robbery Of

Laurie

Appellant argues that there was no evidence that he took Laurie’s
money. He further argues that if the evidence was sufficient to support a
taking, the requisite intent to steal arose as “an afterthought to the killing.”
(AOB 60-61.) Respondent disagrees. It can be reasonably inferred that
appellant took Laurie’s money. There is substantial evidence that appellant had
an intent to steal Laurie’s money prior to the killing.

A “taking” of Laurie’s money by appellant can be reasonably inferred.
Appellant knew that Laurie had money for the movies. (RT 4963-4968.) He
also knew she had money remaining from her purchase at McDonald’s. (RT
4977-4978.) Laurie put the change into the front right-hand side pocket of her
jeans. (RT 4977-4978.) Laurie’s jeans were tight-fitting. (RT 5919.) The

money would have not have easily fallen out during a scuffle.2Z" From the

37. Appellant’s trial counsel sought to dissuade the jury from believing
that Laurie put the money in her jeans pocket. Counsel suggested the money
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evidence, Laurie’s body was on the road only briefly before being discovered.
(See RT 3658-3665, 3693-3694, 5097-5100, 5148.) Laurie’s jeans pockets
contained a bus token but no money.2¥ (RT 4298, 4472-4473.) The evidence
indicates that appellant was the only person with the opportunity to take the
money; there was no evidence that someone else actually took the money.
Thus, though he only had eight cents on him at the time of arrest (RT 5599-
5600), one can reasonably infer that appellant reached into Laurie’s jeans -
pocket and took the money out. (Cf. People v. Fields (1965) 235 Cal.App.2d
1, 4 [“The fact that the stolen property was not found in defendant's possession
does not preclude his [robbery] conviction.”].)

There was substantial evidence showing appellant formed the requisite
intent to steal prior to the killing. Robbery requires the specific intent to steal,
i.e., to permanently deprive the owner of his/her property. (People v. Butler,
supra, 65 Cal.2d at pp. 572-573, disapproved on other grounds in People v.
Tufunga, supra, 21 Cal.4th at p. 956.) “[T]he evidence must show that the
requisite intent to steal arose either before or during the commission of the act
of force.” (People v. Kipp (2001) 26 Cal.4th 1100, 1128.) “[I]f the intent arose
only after the use of force against the victim, the taking will at most constitute
atheft.” (People v. Marshall (1997) 15 Cal.4th 1, 34.) The intent to steal “need
not be directly proved but may be inferred from all of the circumstances of the
case.” (People v. Hall (1967) 253 Cal.App.2d 1051, 1054.)

First, appellant was aware that Laurie had money. He knew she was

going to the movies. (RT 4963-4968.) He also knew she had money remaining

was in her jacket. (RT 9151-9152.) The jury apparently rejected the
suggestion.

38. Though Laurie had on her finger rings, a watch, and a bus token
(RT 3583, 3713, 5018-5024), these items were not of value to appellant.
Appellant testified that he only needed money for gas. (RT 5786.)
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from her purchase at McDonald’s. (RT 4977-4978.) Second, at McDonald’s,
appellant expressed a desire for Laurie’s money. Despite having money of his
own at the time®? (RT 5816), appellant asked Laurie to buy him something to
eat (RT 4975-4977, 5137-5138). Apparently, appellant had not eaten yet that
night. However, to realize his plan of taking Laurie to Lost Lake Park and
having sex with her there, appellant needed to keep his money for gas. His car
was then low on gas. (RT 5792-5793, 5795, 5815-5816.) Third, appellant
‘spent nearly all of the money Donna had given him that night. After leaving the
Farkas residence, he spent about a dollar playing video games at a bowling
alley. (RT 5817.) At Texaco, off Herndon Avenue and Route 99, he bought
a little over two dollars worth of gas. (RT 5871.) Fourth, every dollar mattered
to appellant. He testified that he needed money only for gas (RT 5786), and
that he would only put about two dollars worth of gas each time (RT 5793).
Also, not having eaten yet that night (RT 4975-4977), he was presumably
hungry, and he did not have much money remaining. Fifth, appellant betrayed
his intent to steal inside the bathroom at Lost Lake Park. The evidence showed
that appellant took off Laurie’s coat and the contents of the inside coat pocket
were scattered on the bathroom floor. (RT 5018-5024.) The deputy district
attorney, in his response to appellant’s section 1118.1 motion, noted that the
inside pocket of Laurie’s coat is not a “gaping pocket but one with a restricting
elastic.” (CT 735.) The jury can thus reasonably infer that the scattering of the
contents of the coat pocket was not an unintended consequence of the struggle
“between Laurie and appellant. In other words, appellant consciously and
purposefully removed the contents of the inside coat pocket, looking for
Laurie’s money . Sixth, any doubt that the amount — though small — furnished

a motive for robbery was dispelled when later that night, appellant reached into

39. Appellant testified that he had a little under five dollars in change
— coins — that night. (RT 5816.)
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Angie’s pocket and took all of her money - $8.88. (RT 5087-5088.) Ata gas
station in Selma, he took Angie’s — and Laurie’s — money and purchased gas
and maybe food there. (RT 5094-5097.) Respondent submits that the evidence
was sufficient to establish that appellant formed the intent to steal prior to the
killing. (Cf. People v. Palmore (2000) 79 Cal.App.4th 1290, 1298.)
Respondent is aware that “[tJhe wrongful intent and the act of force or
fear ‘must concur in the sense that the act must be motivated by the intent.’”
(People v. Marshall, supra, 15 Cal.4th at p. 34.) Here, there was a concurrence
of act and intent. First, Laurie had money inside the pocket of her jeans pocket.
(But cf. People v. Morris (1988) 46 Cal.3d 1, 20 [no evidence that any personal
property was in victim’s possession at time of murder], overruled on other
grounds in In re Sassounian (1995) 9 Cal.4th 535, 543-544, fn. 5.) Second,
appellant was aware that Laurie had money and had expressed interest in
Laurie’s money. (But cf. Rodriguez v. Superior Court (1984) 159 Cal.App.3d
821, 823-827 [evidence which showed that rape victim left her purse in
defendant’s car when he allegedly forced her out to rape her and that he drove
off with purse after rape, but which did not show that defendant had shown
interest in purse or that victim brought it to his attention, was insufficient to
support order holding defendant to answer for robbery|.) Third, appellant
forcefully took Laurie’s coat off and removed the contents of the inside coat
pocket. Removal of the contents of Laurie’s inside coat pocket was an act
~ motivated by appellant’s intent to steal — he was looking for Laurie’s money.
Because appellant removed the contents of the coat pocket, the jury was not left
to speculate whether any of the forceful acts that resulted in the removal of
Laurie’s coat and rendered her temporarily unconscious were motivated by an
intent to steal. To put another way, the jury was not left to speculate whether
the taking was accomplished by force or fear or as an afterthought to the killing.

Because appellant removed the contents of the coat pocket, the jury reasonably
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inferred that the force used in his attempt to rape Laurie — taking the coat off of
Laurie and rendering her temporarily unconscious — was also force for robbery.
(People v. Shadden (2001) 93 Cal.App.4th 164, 170-171 [explaining that
“Iw]here a defendant begins a sexual assault, aware that the victim has property
and takes it, the jury may infer the defendant intended to commit both rape and
robbery . . . [o]r it may infer that the force used for the sexual offense was also
force for robbery”]; cf. People v. Holt (1997) 15 Cal.4th 619, 671, 690.)
Furthermore, one can harbor two separate criminal intents simultaneously.
(See, e.g., People v. Holt, supra, 15 Cal.4th at pp. 671, 690.) Thus, though the
evidence did not show when appellant took Laurie’s money, there was
sufficient evidence upon which the jury could reasonably infer that appellant
took her money by means of force or fear, rather than as an “afterthought to the
killing.”

While other inferences also might be drawn from the evidence, it was for
the jury to draw them. The “function on appeal is not to reweigh or reinterpret
the evidence but simply to determine whether there is sufficient evidence in the
record to warrant the inference of guilt drawn by the trier of fact.” (Péople V.
Perry (1972) 7 Cal.3d 756, 785, overruled in part on other grounds, by People
v. Green (1980) 27 Cal.3d 1, 28.) Accordingly, appellant’s insufficiency of the

evidence claims as to the robbery convictions should be rejected.
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II.

THE EVIDENCE WAS SUFFICIENT TO
SUPPORT THE ROBBERY-MURDER
SPECIAL CIRCUMSTANCE

Appellant argues that the evidence was insufficient to support the
robbery-murder special circumstance finding (§ 190.2, subd. (a)(17)(A)).
(AOB 64-65.) Not so.

Section 190.2, subdivision (a)}(17)(A), provides:

(a) The penalty for a defendant who is found guilty of
murder in the first degree is death or imprisonment in the state
prison for life without the possibility of parole if one or more of
the following special circumstances has been found under
Section 190.4 to be true:

.............................................

(17) The murder was committed while the defendant was
engaged in, or was an accomplice in, the commission of,
attempted commission of, or the immediate flight after
committing, or attempt to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.

This Court has stated:

A felony-murder special circumstance, . . . may be alleged
when the murder occurs during the commission of the felony, not
when the felony occurs during the commission of a murder.
Thus, to prove a felony-murder special-circumstance allegation,
the prosecution must show that the defendant had an independent
purpose for the commission of the felony, that is, the commission
of the felony was not merely incidental to an intended murder.

(People v. Mendoza (2000) 24 Cal.4th 130, 182 [internal citations omitted]; see
People v. Clark (1990) 50 Cal.3d 583, 608.)

[T]he focus is on the relationship between the underlying felony
and the killing and whether the felony is merely incidental to the
killing, an afterthought. [Citations.]

(People v. Hernandez (1988) 47 Cal.3d 315, 348.) “[Clircumstantial evidence
may support a first degree robbery-murder finding, or a robbery-murder special

circumstance.” (People v. Marks (2003) 31 Cal.4th 197, 231.)
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As explained in Argument I, the jury could reasonably infer that
appellant harbored the intent to steal and acted in furtherance of this felonious
intent prior to strangling Laurie to death. Appellant asked the girls to buy him
something to eat because he did not have much money. He also needed money
to get gas for his car. He stopped at gas stations twice during the course of
driving the victims over a wide area of town, because, by his own admission,
he never put more than two dollars of gas in the car at any time. While in the
bathroom, appellant took off Laurie's coat and scattered its contents, looking for
and taking Laurie’'s money. There was substantial evidence to support the
robbery conviction and robbery-murder special circumstance finding. That -
appellant possibly did not succeed in finding and taking Laurie’s money until
after the strangulation does not dictate a contrary result. (Cf. People v. Koontz
(2002) 27 Cal.4th 1041, 1078-1080 [evidence that defendant entertained intent
to steal before shooting victim was sufficient to support robbery-murder special
circumstance]; People v. Frye (1998) 18 Cal.4th 894, 954-956 [robbery-murder
special circumstance finding supported by substantial evidence that defendant
entered victims’ cabin with intent to steal].) The robbery here thus cannot be
deemed incidental to the murder. (But éf. People v. Marshall, supra, 15 Cal.4th
at p. 40-41 [robbery merely incidental to murder where defendant took from
victim a letter written to her by a grocery store because he wanted the letter as
a token of the rape and killing]; People v. Green, supra, 27 Cal.3d at p. 61
[robbery merely incidental to murder where taking of victim’s purse, clothing,
and rings, was apparently to hinder identification of the victim], overruled on
other grounds in People v. Hall (1986) 41 Cal.3d 826, 834, fn. 3, and Peoplé
v. Martinez (1999) 20 Cal.4th 225, 241.)

Accordingly, appellant’s insufficiency of the evidence claim as to the

robbery-murder special circumstance finding should be rejected.
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I1I.

THE EVIDENCE WAS SUFFICIENT TO
SUPPORT THE ATTEMPTED RAPE .
CONVICTION

Appellant argues that the evidence was insufficient to support the
attempted rape conviction. (AOB 66-75.) Not so. There was substantial
evidence that appellant had the intent to force Laurie to have sex with him and
that he acted in furtherance of this intention.

This Court has set forth the standard of review when sufficiency of the
evidence is raised on appeal:

It is the prosecution’s burden in a criminal case to prove every
element of a crime beyond a reasonable doubt. To determine
whether the prosecution has introduced sufficient evidence to
meet this burden, courts apply the “substantial evidence” test.
Under this standard, the court “must review the whole record in
the light most favorable to the judgment below to determine
whether it discloses substantial evidence — that is, evidence
which is reasonable, credible, and of solid value — such that a
reasonable trier of fact could find the defendant guilty beyond a
reasonable doubt.” The focus of the substantial evidence test is
on the whole record of evidence presented to the trier of fact,
rather than on “isolated bits of evidence.”

(People v. Cuevas, supra, 12 Cal.4th at p. 260 [internal citations é.nd italics
omitted].) This standard of review is the same in cases where the prosecution
relies primarily on circumstantial evidence. (People v. Bradford, supra, 15
Cal.4th at p. 1329; People v. Stanley, supra, 10 Cal.4th at pp. 792-793; People
v. Bean, supra, 46 Cal.3d at p. 932.)

Section 261 defines “rape™:

(a) Rape is an act of sexual intercourse accomplished with a
person not the spouse of the perpetrator, under any of the
following circumstances:
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(2) Where it is accomplished against a person’s will by means of
force, violence, duress, menace, or fear of immediate and
unlawful bodily injury on the person or another.

Section 664 provides:

Every person who attempts to commit any crime, but fails, or is
prevented or intercepted in its perpetration, shall be punished
where no provision is made by law for the punishment of those
attempts . . ..

According to this Court,

An attempt to commit a crime has two elements: the intent to
commit the crime and a direct ineffectual act done toward its
commission. The act must not be mere preparation but must be
a direct movement after the preparation that would have
accomplished the crime if not frustrated by extraneous
circumstances.

(People v. Carpenter (1997) 15 Cal.4th 312, 387 [internal citation omitted].)

Whenever the design of a person to commit a crime is clearly
shown, slight acts done in furtherance of that design will
constitute an attempt, and the courts should not destroy the
practical and common-sense administration of the law with
subtleties as to what constitutes preparation and what constitutes
an act done toward the commission of a crime.

(People v. Memro (1985) 38 Cal.3d 658, 698 [internal quotations and citations
omitted]; see People v. Dillon (1983) 34 Cal.3d 441, 455 [approving line of
cases focusing on the accused’s intent rather than on the degree to which the
acts go beyond “mere preparation”].)

The crime of attempted rape “is complete if there is a
concurrence of the intent to commit such crime with a direct,
although ineffectual, act towards its commission,” providing the
efforts of the accused “reach far enough towards the
accomplishment of the desired result to amount to the
commencement of the consummation.” To constitute such an
attempt it is not necessary “that the act doné should be the last
proximate one for the completion of the offense,” or that there be
any penetration whatever. |
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(People v. Thomas (1958) 164 Cal. App.2d 571, 574 [internal citations
omitted].)

Here, there was substantial evidence to support the attempted rape
conviction.

Prior to January 26, 1991, appellant displayed sexual interest in Laurie.
Appellant called and talked with Laurie. (RT 8848.) He visited the Farkas
residence often, even when Laurie’s parents were not around. (RT 3595, 5300-
5302, 5800.) Appellant took Laurie to and from school,* took her to lunch,
and taught her how to drive. (RT 5302, 5801-5804.) He engaged in
conversations of a sexual nature with Laurie. He asked Laurie if she was a
virgin, how far she had gone with men, and if she considered having older,
more experienced boyfriends — even suggesting himself to be that older
experienced boyfriend. He also commented to Laurie on the tight fitting
clothing she wore. (RT 3611-3614.) In one specific instance, sometime in late
August or September of 1990, appellant was getting ready to go to the Farkas’
residence. Appellant’s friend, Michael Hall, told him, “You need to stay out
from there.” (RT 8849, 8851.) Appellant replied, “She wants me. I know she
wants me.” (RT 8850.) Hall warned appellant, “That’s Donna’s cousin.
You’ve got to be crazy. She’s only 14.” Appellant replied, “So what? I don’t
care.” (RT 8850-8852.) 4

Appellant’s conduct during the evening of January 26, 1991, revealed
his intention to pursue sexual activity with Laurie that night. While Laurie was
getting ready to go out, appellant went in her bedroom and bathroom, and
spoke with Laurie about wanting to go “cruising” with her. (RT 4964, 5809-
5810.) Laurie told appellant that she and Angie were going to watch a movie

40. Laurie’s aunt, Helene Painter, testified that appellant paid a “big
amount” of attention to Laurie. Appellant called Ms. Painter and asked for the
location of Laurie’s school, so he could pick her up from school and bring her
home. (RT 5301-5302.)
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at the Festival Theater on Blackstone. (RT 4965-4966, 5810.) Around 8:15
~ p.m., Laurie’s father drove them to the movie theater. (RT 3634.) Aware ofthe
girls’ plan to watch a movie, appellant decided to try to find the girls afier the
movie was over and take them to Lost Lake where he knew he could be alone
with Laurie. About ten or fifteen minutes after Laurie and Angie left for the
movie theater, appellant left the Farkas residence (RT 3564, 5814) and went
directly to the bowling alley on Blackstone, near the theater, and played a
couple of video games (RT 5814-5817). Appéllant left the bowling alley but
stayed in the area, waiting for Laurie and Angie to get out of the movie theater.
Appellant found the girls, who were walking along Blackstone, because they
were late for the movie. (RT 3650-3654,4970-4971.) Appellant pulled up in
his car and the girls got in. (RT 4973-4974.)

It was too early to take the girls to Lost Lake since other people might
be present.2¥ So, to kill time, appellant took the girls to McDonald’s restaurant
and to Roeding Park — which is in the opposite direction of Lost Lake — falsely
telling the girls that he knew people who would be “kicking back™ there.
Appellant used more time to stop and get gas. From the gas station, appellant
drove to a remote region in Lost Lake Park. Not surprisingly, there were no
people “kicking back,” or “partying” by the time he arrived there at about 9:30
pm. (RT 4975-4989.)

Now that the girls were at Lost Lake, appellant sought to get Laurie
alone with him to have sex with her. Appellant told the girls he needed to go
to the bathroom. His plan had to be put on hold initially at the first bathroom.
The area was lighted and a car was parked there. Telling the girls, “I don’t like
this —I don’t trust this car,” appellant drove onto the next bathroom. (RT 4989-
4991.)

41. Appellant had brought other women to Lost Lake Park before to
engage in sexual activity. (RT 3982-3983.)
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Then under the ruse of needing toilet paper, he lured Laurie into a pitch-
black bathroom in the deserted park Appellant undoubtedly began to make
sexual advances toward Laurie, because Angie heard Laurie repeatedly say,
“Roy, stop” and “Roy, leave me alone.” Apparently, these spumed sexual
advances became forceful and assaultive because appellant took off Laurie’s
jacket and then Laurie’s words of protest became screams and calls for Angie.
(RT 5000-5002, 6853-6854.) Appellant was using force to realize his intent of
having sex with Laurie. Clearly, his acts were the “commencement of
consummation.”

When Angie approached the bathroom, she heard “scuffling” on the
floor and then silence. Appellant had subdued Laurie’s resistance, rendering
her unconscious. Angie went inside the bathroom and saw Laurie lying face
down, motionless, with her head beﬁeen appellant’s legs. Angie grabbed
Laurie’s legs and tried to pull her away from appellant. Seeing his plan falter,
appellant reacted immediately. He jumped up and knocked Angie to the
ground. Then he choked her and repeatedly slammed her head into the ground.
(RT 5003-5009, 5022-5024.)

The evidence stated so far is sufficient to support the attempted rape
conviction. Appellant’s plan — to get Laurie alone and have sex, if not
consensually then forcibly — was thwarted by Laurie’s resistance and Angie’s
interference. The jury reasonably concluded appellant’s use of force in taking
off Laurie’s jacket and subduing her resistance would have resulted in sexual
intercourse had it not been for Angie’s timely interference. (Cf. People v.
Thomas, supra, 164 Cal.App.2d at pp. 574-575 [“the record fully supports the
conclusion that his advances, mistreatment, struggle to get Mrs. Fielder down
in the seat, and other misconduct would have resulted in [defendant] having
sexual intercourse with her had it not been for her resistance and the timely

interruption”]; People v. Memro, supra, 38 Cal.3d at pp. 698-699 [inferring
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appellant’s intent and plan to “commit lewd conduct once a willing participant
came along” from the “arrangement” of lights, and the presence of
pornographic materials and other paraphernalia in the apartment; holding that
the acts of inviting and accompanying the boy up to the apartment, and of
ushering the boy into the bedroom to watch the strobe lights and staying close
| by, constituted “actual commencement of his plan” and were therefore
sufficient to support an attempted lewd and lascivious act conviction; and
explaining “but for [the boy’s] abrupt decision to leave the apartment, it is
likely that these steps would have resulted in a completed violation of section
2887].)

The events following the assault on Angie further support the inference
that appellant intended to force Laurie to have sex with him. To prevent Angie
from further interfering while he continued his efforts to have sex with Laurie,
appellant tied Angie’s hands behind her back and placed her by the entrance,
against the wall. Laurie was crying and upset. Appellant told her to shut up,
and then said to her, “You don’t trust me.” (RT 5144.) Appellant then pulled
Laurie to the back of the bathroom. He put his hand around the back of her
neck and tried to kiss her a couple of times. (RT 5 143 .) Laurie kept trying to
pull away and repeatedly told him that she was menstruating. Appellant
became upset and unsettled; but he was determined to be sexually gratified. He
tied Angie to a toilet to prevent her escape. He told Laurie to come with him
to get water to clean up Angie. Laurie clung fearfully to Angie’s leg, refusing
to go. (RT 5030-5035.) Appellant was finally able to force Laurie to go to the
women’s bathroom on the other side of the building. (RT 5035-5036.)

Inside the women's bathroom, appellant tried to force Laurie to comply

with his demand for sexual intercourse. He again removed Laurie's coat.2?’ The

42. In the men’s bathroom, appellant took off Laurie’s coat off of her.
After his assault on Angie, appellant left the bathroom. He came back into the
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jury reasonably concluded that during this time, appellant reached underneath
Laurie’s blouse and pushed her bra up, leaving her bare-chested. Laurie’s bra
was pushed up above her breasts when her body was discovered. (RT
3739-3740.) The stains of Angie’s blood on Laurie’s blouse originated from
inside the blouse. (RT 4604-4609.) Appellant’s hands had Angie’s blood on
them because he beat up Angie in the men’s bathroom. As apparent from the
blood stains on Laurie’s bra, appellant reached underneath Laurie’s blouse and
pushed her bra upward because the blood stains tailed off in concentration as

it moved upward and outward®¥ (RT 4647-4648.) The blood stains on

men’s bathroom with a flashlight and shone it around. Laurie then picked up
her coat and put it back on. (RT-5018, 5024.) Later, he untied Angie from the
toilet plumbing and put her inside the car. He then reached into the back of the
car and put Laurie’s coat over Angie. (RT-5082, 5085, 5146-5147.)

43. Relying on People v. Craig (1957) 49 Cal.2d 313, appellant argues
that “the condition of [Laurie’s] clothing [shirt partially disturbed and bra
pushed up over the breasts] had little probative value to prove an attempted
rape.” (AOB 70.) In Craig, though the victim’s nightgown and panties were
torn open exposing the front of her body, her legs were apart, and defendant
had said several days earlier that he would like “a little loving,” there remained
no certain evidence of rape. There was instead, this Court held, only evidence
he had intentionally “beat up a woman,” strangled her, and dragged the body
some 20 to 25 feet. (Id. at pp. 315-317.)

Here, unlike Craig, the condition of Laurie’s clothing cannot be
attributed to her body being dragged. Stains of Angie’s blood were found in
the interior of Laurie’s blouse, having originated in the interior. (RT 4604-
4609.) The blood that stained Laurie’s bra was transferred while the bra was
in a folded configuration (RT 4647), and tailed off in concentration as it moved
upwards and outwards (RT 4647-4648). To be sure, appellant remembered
dragging Laurie’s body. According to his testimony, he held her upper body
and dragged her along, with her heels touching the ground. (RT 5899-5900,
6813-6817.) In any event, given Laurie’s size (RT 5336 [5'1'%", estimated 110
to 115 1bs.]) and appellant’s strength and size (RT 5945 [6'0", estimated 185 to
195 1bs.]), Laurie’s torso would not be in contact with the ground. For the
displacement of the bra to have been the result of being dragged along the
ground, appellant would have had to been down at the ground, literally,
dragging her along. Furthermore, the blood stain would have tailed off in
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Laurie’s bra further shows that the bra was crumpled or folded by the upward
movement of appellant's hand. (RT 4604-4609.) Laurie's resistance
continued. She screamed, “Roy, don’t. Roy, don’t. Leave me alone.” She then
started calling for Angie. Angie heard scuffling sounds on the floor and gasps
for air. (RT 5038-5040.) The fact appellant did not complete the act of
intercourse did not alter the fact he attempted to rape Laurie. (Cf. People v.
Maury (2003) 30 Cal.4th 342, 400 [explaining that if there is evidence of
~ assault to commit rape and evidence of acts attendant to the execution of that
intent, the abandonment of that intent before consummation of the act will not
erase the felonious nature of the assault].) With Laurie screaming and calling
for Angie, appellant, perhaps angry or perhaps fearful of detection and
distrustful of Laurie’s assurance of silence, decided then to kill her. Perhaps
also Laurie’s continuous resistance had spawned a vengeful anger within him
desiring to punish her — to kill her — for not acquiescing to his demand for
sexual intercourse. (Cf. People v. Marshall, supra, 15 Cal.4th at pp. 36-37
[holding there was sufficient evidence to support attempted rape conviction
where the victim’s body was found dead with her underwear and pants pulled
down in an abandoned apartment building; a month earlier, while assaulting
and dragging another victim toward same building, defendant told that victim
he was going to rape and kill her; the existence of a struggle was evidenced by
the abrasions on her neck, face, and arms, and the abrasions on his elbow and
injury to hand, and the bloodstains on his sweatshirt consistent with the victim’s

blood type; the victim’s screams, the gag found in her mouth, and the

concentration downwards. In addition, unlike Craig, Angie heard the
encounters between Laurie and appellant, bolstering the inference of appellant’s
sexual intent. (Cf. People v. Miller (1962) 57 Cal.2d 821, 827 [noting that,
unlike Craig, a witness heard part of the encounter between the victim and her
assailant — “a woman’s voice calling faintly for help, a man’s voice saying
‘hush,’ and a fast, unusual moving around”).)
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pathologist’s testimony that she was strangled]; People v. Craig (1994) 25
Cal.App.4th 1593, 1600-1601 [holding there was sufficient evidence of
defendant’s specific intent to accomplish an act of sexual intercourse where
defendant, who had followed the victim home, grabbed her by the hair, pushed
her into the driver’s seat of her car, told her not to look at him, and then shoved
his hand up inside her sweater or shirt, placing his hand against her chest and
touching her breasts]; People v. Bradley (1993) 15 Cal.App.4th 1144, 1154-
1155 [holding there was sufficient evidence of defendant’s intent to rape where
he grabbed the victim’s arm, forced her to hang up a public teléphone, and
holding tightly to her arm, led her to a dark dumpster enclosure aréa; the victim,
who was 16 years old at the time, attempted to scream, but was unable due to
fright; in the enclosed area, defendant kissed her neck, tried to kiss her on the
mouth, moved his free hand under her shirt to fondle her breasts while touching
skin not covered by her bra, and then moved his free hand under her shorts,
targeting her vaginal area; during this time, he was pressing the front of his
body with his erection against her back], disapproved on other grounds in
People v. Rayford (1994) 9 Cal.4th 1, 21.)

Relying primarily on People v. Raley (1992) 2 Cal.4th 870, appellant
argues that though he made sexual overtures, there was no evidence tending to
show that he sought to engage in sexual intercourse. (AOB 71, 74.) In Raley,
this Court found the evidence of forcible oral copulation on the surviving
victim, along with evidence the defendant told the girls they would be released
after they “fool[ed] around” with him for five minutes was insufficient to
sustain a conviction for attempted oral copulation by force on the deceased
victim. (People v. Raley, sizpra, 2 Cal.4th at pp. 890-891.) First, the court
stated the “fool around” statement was, by itself, insufﬁcient to infer an intent
to commit forcible oral copulation. (/bid.) Though the circumstances indicated

a sexual attack on the deceased victim, the nature of the sexual assault remained
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unknown and speculative. Second, even assuming one can infer an intent to
commit forcible oral copulation from the “fool around” statement, there was no
evidence of a direct but ineffectual act done toward its commission. (See
People v. Craig, supra, 25 Cal.App.4th at pp. 1600-1601 [explaining and
distinguishing Raley].) There was no evidence as to what occurred between the
defendant and the deceased victim while out of the presence of the surviving
victim; there was no physical evidence of an attempted oral copulation.
Without knowing what the defendant apparently did or tried to do to the
deceased victim, the Raley jury could only speculate on whether his conduct
was consistent or inconsistent with an attempt to accomplish forcible oral
copulation. (People v. Raley, supra, 2 Cal.4th at pp. 890-891.)

Raley is factually distinguishable and therefore not controlling. Here, in
contrast, appellant’s statements betrayed his intent to have intercourse with
Laurie that night. First, appellant had told his friend, Michael Hall, that Laurie
“wanted” him (RT 8850-8852). (Cf. People v. Craig, supra, 25 Cal.App.4th
at p. 1600 [explaining that “‘I want you’ can be interpreted as stating a desire
for intercourse™].) When warned of her youth and relationship to his common-
law wife, appellant obstinately replied, “So what? 1 don’t care.” (RT 8850-
8852.) Second, appellant had asked Laurie if she was a virgin and if she
considered having older, more experienced boyfriends — even suggesting
himself to be that older experienced boyfriend. (RT 3611-3614.) Third, failing
to achieve his goal of having sex with Laurie, appellant put Angie in his car and
asked her, “Will you do it?” (Cf. People v. Craig, supra, 25 Cal.App.4th at p.
1600 [noting that “while . . . susceptible of more than one meaning, the phrase
‘do it’ is frequently employed as an éuphemism for other terms connoting an act
of sexual intercourse”].) Angie interpreted the question to mean whether she
would have sexual intercourse with him. (RT 5084-5085.) When Angie said
no, appellant responded, “See, both of you don’t trust me.” (RT 5084-5085,
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5188, italics added.) Read in conjunction with appellant’s earlier statement to
Laurie, “You don’t trust me” (RT 5144), appellant seemingly admitted that he
also wanted to “do it” — have penile-vaginal intercourse — with Laurie. Fourth,
appellant became upset when Laurie told him that she was menstruating. (RT
5031-5033.) Finally, appellant ejaculated onto a pair of gym shorts he was
wearing that night. (RT 5542-5543.)

Moreover, appellant’s conduct that night was consistent with his intent
to have forcible sex with Laurie. Appellant drove 14-year-old Laurie to a
remote area of Lost Lake Park and lured her into a pitch-black bathroom. She
was heard saying “No” and “Stop it, Roy.”. He pulled her to the back of the
bathroom, put his hand around her neck, and tried to kiss her. He reached
underneath her blouse, pushed her bra up, leaving her bare-chested. His
rci)eated, continuous efforts revealed his intent to accomplish an act of sexual
intercourse. The fact he did not complete the intended rape does not eliminate
his intent to commit rape or the evidence of his actions in furtherance of the
éttempted rape. There was substantial evidence of appellant’s intent to commit
rape; evidence of his conduct during thaf night was consistent with this intent.
(Cf. People v. Craig, supra, 25 Cal. App.4th at pp. 1600-1601 [distinguishing
Raley).) While other inferences also might be drawn from the evidence, it was
-for the jury to draw them. (People v. Perry, supra, 7 Cal.3d at p. 785 [stating
that “function on appeal is not to reweigh or reinterpret the evidence but simply
to determine whether there is sufficient evidence in the record to warrant the
inference of guilt drawn by the trier of fact”], overruled in part on other
grounds, People v. Green, supra, 27 Cal.3d at p. 28.)

Appellant seemingly is also dfawing the distinction between spurned
sexual overtures/killing and attempted rape/killing, and arguing that the
evidence was sufficient to only support the former factual scenario. In his

words:
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Angie’s testimony establishes little more than Roy’s sexual
interest in the girls and violent assaults. (AOB 71.)

[T]he testimony of the surviving victim, Angie, describes
forcible sexual overtures directed toward Laurie, but nothing
more. . .. [Appellant] apparently used violent force against
Laurie, but there is no evidence that force was applied to
accomplish a sexual act of any sort, much less an act of sexual
intercourse . . . .. (AOB 74.)%

His argument fails because the appellate issue of sufficiency of the evidence
does not open a forum to reargue the evidence. (People v. Perry, supra, 7
Cal.3d at p. 785.) Whether Laurie spurned appellant’s “forcible sexual

overtures” and then he killed her — or whether appellant had the intent to force

44. Appellant had made sexual overtures to Angie. He had asked Angie
if she would have sex with him. She said no, that she was waiting for someone
special. Appellant desisted. Before strangling Angie, appellant did not engage
in any further effort to force sexual activity upon Angie. (RT 5084-5085.) This
is a rejected sexual advance/killing scenario. (Cf. People v. Craig, supra, 49
Cal.2d at pp. 315-317.)

Respondent submits this “forcible sexual overtures/killing scenario for
Laurie is untenable. (AOB 74, italics added.) Seemingly appellant
acknowledges there is evidence of use of force and fear to gain compliance or
acquiescence. Laurie was fearful; circumstances were such that appellant must
have been aware of Laurie’s fear. Laurie was a teenage girl in a pitch-black
bathroom in a remote area of Lost Lake Park with a man twice her size and
strength who was making unrelenting sexual advances toward her. She
resisted, screaming and calling for Angie. When Angie interfered, appellant
beat Angie brutally. Appellant then forced Laurie to the women’s bathroom
and continued his sexual advances there. Laurie’s resistance persisted.
Appellant then killed Laurie. The fact that, though appellant could of, he did
not overpower Laurie and have sexual intercourse is irrelevant. He had the
intent to force Laurie to have sexual intercourse with him and he acted in
furtherance of this intention. But his acts were ineffectual; Laurie continually
resisted. What happened to Laurie was distinct from what happened to Angie.
What happened to Laurie is more analogous to an accused pointing a gun at the
victim and telling her he wants to rape her; when she resists, he then kills her.
(Cf. People v. Carpenter, supra, 15 Cal.4th at pp. 387-388; see also People v.
Memro, supra, 38 Cal.3d at pp. 698-699.)
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Laurie to have sex with him, acted in furtherance of this intention, but failed to
accomplish his plan to have sex with Laurie, and then killed her — was a
question of fact for the jury to decide.

As shown earlier, there was substantial evidence to support the inference
that appellant had the intent to force Laurie to have sex with him and acted in
furtherance of this intention. In the cases cited by appellant— People v. Craig,
supra, 49 Cal.2d at pp. 315-317;%¥' People v. Granados (1957) 49 Cal.2d 490,
496-497;% People v. Anderson (1968) 70 Cal.2d 15, 34-35% — the conditions

45. In Craig, the defendant, earlier in the evening, had expressed his
general desire to “have a little loving,” and he subsequently quarreled with a
woman in a bar (not the victim) who refused to dance with him. Later that
night, he attacked and killed the victim by strangling her and by beating her 20
to 80 times. The victim’s body was found in a service station, lying beneath a
jacked-up automobile. She had apparently been dragged across the ground
about 25 feet, and two nearby cars were spattered with blood. She was wearing
a raincoat over a nightgown and panties. Her raincoat had been ripped open,
and her nightgown and panties were likewise torn so that the “front part of the
body was exposed.” (People v. Craig, supra, 49 Cal.2d at p. 316.) Her panties
were torn open and were “under her.” (Ibid.) She was found lying on her back
with her legs slightly spread, and had suffered multiple contusions and
lacerations of her face, breasts, neck and lower abdomen. (/bid.)

A divided Court (four to three) held that because of the lack of evidence
of the defendant’s specific intent to commit rape, such as blood on the fly of his
trousers or any other evidence that a sexual act or attempt took place,
felony-murder-rape charges could not be sustained and, accordingly, the court
modified the judgment to second degree murder. (The court had also found the
evidence insufficient to show a premeditated murder.) The majority stressed
that although the defendant’s clothing was generally spattered with blood, no
blood was found on the front of his trousers, fly or undershorts, making it
unlikely a sex act was accomplished or even attempted. The open position of
the victim’s legs “loses significance when it is recalled that the body had been
dragged some 20 to 25 feet.” (People v. Craig, supra, 49 Cal.2d at p. 319.)

46. In Granados, this Court considered the sufficiency of the evidence
to support a first degree felony-murder conviction based on the theory that the
defendant had murdered his 13-year-old step-daughter during the perpetration
_ or attempted perpetration of violating section 288 (lewd and lascivious act upon
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of the victims’ bodies (unclothed or partially unclothed) and statements made
by the defendants prior to the encounter suggested some sexual motive in the
killings; but no evidence was adduced to establish the defendants’ sexual intent
during the encounters, leaving the juries to speculate. (See People v.
Hernandez, supra, 47 Cal.3d at p. 347; People v. Johnson (1993) 6 Cal.4th 1,
40-42.) Here, however, inferring appellant’s intent to force Laurie to have
sexual intercourse with him was based on the evidence, not speculation—e.g.,
Laurie telling appellant to “stop” and “leave [her] alone,” her displaced bra that

cannot be attributed to being dragged on the ground, and her blouse stained

a child under 14 years of age). There was evidence that defendant asked
decedent prior to the time of killing her whether she was a virgin. When her
dead body was found lying on the floor, her private parts were exposed — the
apron she was wearing came down below her private parts, but that the skirt she
was wearing was considerably above them. There were no lacerations or
contusions on the victims private parts and a microscopic examination disclosed
no spermatozoa. This Court held that there was no evidence in support of the
People’s theory that defendant killed in the course of committing a child
molestation. (People v. Granados, supra, 49 Cal.2d at p. 497.)

47. In Anderson, the defendant had repeatedly stabbed the 10-year-old
female victim. More than 60 wounds were inflicted, extending over her entire
body, including vaginal lacerations. No evidence of spermatozoa was found.
The victim’s naked body was found under a pile of boxes and blankets; her
bloodstained and shredded dress was found under her bed. The crotch had been

ripped out of her blood-soaked panties. Only defendant’s socks and shorts were
bloodstained, suggesting he was only partly clothed during the attack. (People
v. Anderson, supra, 70 Cal.2d at pp. 20-22.) Relying on People v. Craig,
supra, 49 Cal.2d 313, a divided court (four to three) modified a first degree
murder judgment to second degree murder, holding that the foregoing evidence
was insufficient to sustain a finding of the defendant’s specific intent to commit
a lewd act under section 288, as required to invoke the felony-murder doctrine.
(People v. Anderson, supra, 70 Cal.2d at pp. 34-36.) The Anderson majority
concluded that insufficient evidence was introduced to show the defendant’s
sexual intent; the location of the victim’s wounds bore little relevance to that
issue. (See id. at p. 35.) The Court also found the evidence was insufficient to
establish premeditated murder. (See id at pp. 24-34.)

73



with Angie’s blood originating from the interior and tailing in intensity as the
blood moved upwards and outwards. The circumstances, though subject to
different interpretations, are consistent with the finding that appellant attempted
to rape Laurie.

[The substantial evidence] inquiry does not require a [reviewing]
court to ask itself whether it believes that the evidence at the trial
established guilt beyond a reasonable doubt. Instead, the relevant
question is whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have

found the essential elements of the crime beyond a reasonable
doubt.

(People v. Trevino, supra, 39 Cal.3d at p. 695; italics omitted.) This Court
should thus defer to the jury’s finding and uphold appellant’s attempted rape

conviction.
Accordingly, appellant’s claim of insufficient evidence to support the

attempted rape conviction should be rejected.
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Iv.

THE EVIDENCE WAS SUFFICIENT TO
SUPPORT THE ATTEMPTED RAPE-
MURDER SPECIAL CIRCUMSTANCE

Appellant argues that the evidence was insufficient to support the
attempted rape-murder special circumstance (§ 190.2, subd. (a)(17)(C)). (AOB
76-77.) Not so. The evidence was sufficient to support the attempted rape-

murder special circumstance.
Section 190.2, subdivision (a)(17)(C), provides:

(a) The penalty for a defendant who is found guilty of
murder in the first degree is death or imprisonment in the state
prison for life without the possibility of parole if one or more of
the following special circumstances has been found under
Section 190.4 to be true:

(17) The murder was committed while the defendant was
engaged in, or was an accomplice in, the commission of,
attempted commission of, or the immediate flight after
committing, or attempt to commit, the following felonies:

..............................................

(C) Rape in violation of Section 261.
This Court has stated:

A felony-murder special circumstance . . . may be alleged
when the murder occurs during the commission of the felony, not
when the felony occurs during the commission of a murder.
Thus, to prove a felony-murder special-circumstance allegation,
the prosecution must show that the defendant had an independent
purpose for the commission of the felony, that is, the.commission
of the felony was not merely incidental to an intended murder.

| (People v. Mendoza, supra, 24 Cal.4th at p. 182 [internal citations omitted]; see
People v. Clark, supra, 50 Cal.3d at p. 608.)

[T]he focus is on the relationship between the underlying felony
and the killing and whether the felony is merely incidental to the
killing, an afterthought.
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(People v. Hernandez, supra, 47 Cal.3d at p. 348.) “[D]etermining whether a
killing had occurred in the commission of a felony is not ‘a matter of semantics
or simple chronology.”” (People v. Hernandez, supra, 47 Cal.3d at p. 348,
quoting People v. Green, supra, 27 Cal.3d at p. 60, abrogated on another
ground in People v. Martinez, supra, 20 Cal.4th at pp. 234-235))

There is no requirement of a strict “causal” (e.g., People v.
Ainsworth (1988) 45 Cal.3d 984, 1016) or “temporal” (e.g.,
People v. Hernandez, supra, 47 Cal.3d at p. 348) relationship
between the “felony” and the “murder.” All that is demanded is
that the two “are parts of one continuous transaction.” (E.g.,
People v. Ainsworth, supra, 45 Cal.3d at p. 1016; see, e.g.,
People v. Hernandez, supra, 47 Cal.3d at p. 348.)

(People v. Berryman (1993) 6 Cal.4th 1048, 1085, overruled on another ground
in People v. Hill (1998) 17 Cal.4th 800, 823, fn. 1.)
Appellant argues:

[E]ven if the evidence as a whole is sufficient to prove that [he]
used force or fear in an attempt to make Laurie engage in an act
of intercourse against her will, it does not follow that the special-
circumstance finding must be affirmed. []] There was
insufficient evidence presented to establish the requisite
concurrence of wrongful intent to have intercourse and the act of
killing. [Citation omitted.] If there was any attempt to engage in
an act of intercourse . . ., it must have been in the bathroom,
before [he] was informed that the victim was menstruating.
After that, there is no evidence of any further attempt to have
intercourse with Laurie. Hence, the murder may arguably have
been committed while [he] was engaged in the commission of
some other offense or attempted offense, but there is no credible
evidence of solid value that it was committed while [he] still
engaged in ineffectual acts which had the purpose of
accomplishing an act of intercourse, or preventing Laurie from
reporting the attempt.

(AOB 76.) This Court has previously rejected appellant’s argument, noting its
absurdity in People v. Hernandez, supra, 47 Cal.3d at page 348. In Hernandez,
the court stated,
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Defendant’s strict construction of the temporal relationship
between the rape or sodomy and the killing would preclude a
felony-murder conviction or special circumstance in any case
save where the victim died in the very midst of the sexual
assault.

(See People v. Guzman (1988) 45 Cal.3d 915, 949-951, overruled on another
ground in Price v. Superior Court (2001) 25 Cal.4th 1046, 1069, fn. 13.)
Here, under appellant’s interpretation of the evidence, the evidence
would still be sufficient to support the attempted rapé—murder special
circumstance. Appellant clearly drove Laurie to a remote region of Lost Lake
Park with the intent to rape her. Having this independent purpose aside from
killing Laurie, the attempted rape of Laurie cannot be deemed incidental to the
murder. (See People v. Clark, supra, 50 Cal.3d at p. 608; cf. People v. Wright
(1990) 52 Cal.3d 367, 416-417 [upholding rape-murder special circumstance
where the evidence showed that after defendant raped the victim, he realized
she could identify him since he lived just down the street from her, and
therefore killed her to prevent her identification of him as her assailant]; People
v. Carpenter, supra, 15 Cal.4th at pp. 344-346, 387-388 [upholding attempted
rape-murder special circumstance where the evidence showed that defendant
pointed a gun at the victim and told her, “I want to rape you;” when she refused
and resisted, he shot and killed her; and explaining that the evidence “strongly
suggests that his primary motivation was rape, not murder, or at least that the

23y

rape was an ‘independent purpose’”].) Moreover, the murder occurred at the
same location soon following the attempted rape. Given the proximity in time
and space, the attempted rape had not terminated until appellant killed Laurie
— which was what happened — or he fled to some other place she could not
identify for law enforcement. (Cf. People v. Guzman, supra, 45 Cal.3d at p.
951 [upholding rape-murder special circumstance and explaining the “jury
could have determined the rape had not terminated so long as the victim had not

been disposed of or confined” and that “the record shows that the murder
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occurred almost immediately following the rape, . . . at the same location, and
with no intervening flight”’], overruled on another ground in Price v. Superior
Court, supra, 25 Cal.4th at p. 1069, fn. 13; People v. Cain (1995) 10 Cal.4th
1, 46 [holding that the rape was not merely incidental to the murder because a
rational jury could have concluded that defendant intended to rape the victim
in addition to stealing from her and her husband, and that the murders were
committed to advance the other felonies and to conceal defendant’s identity as
the perpetrator].) Clearly, appellant had not reached a “place of temporary
safety” after the attempted rape “ended” and before the murder. (See People v.
Portillo (2003) 107 Cal.App.4th 834, 842-844; People v. Alvarado (2001) 87
Cal. App.4th 178, 191-192; People v. Bodely (1995) 32 Cal. App.4th 311, 313-
314))

Regardless, there was substantial evidence that appellant’s forceful
efforts to have sexual intercourse with Laurie continued into the women’s
bathroom. As explained in Argument I, the evidence shows that while in the
women’s bathroom, appellant removed Laurie’s coat again, reached undemeath
her blouse and pushed her bra up, leaving her bare-chested. Laurie’s resistance
continued. She screamed, “Roy, don’t. Roy, don’t. Leave me alone.” She
then started calling for Angie. Angie heard scuffling sounds on the floor and
gasps for air. Undoubtedly, this is the point at which appellant strangled Laurie
to death. (Cf. People v. Marshall, supra, 15 Cal.4th at p. 37 [holding that the
evidence supporting the inference of an ineffectual attack directed toward
- sexual intercourse, combined with the victim’s screams, the gag found in her
mouth, and the pathologist’s testimony that she was strangled, “are an ample
basis upon which a rational trier of fact could find that defendant killed the
victim while engaged in the attempt to perpetrate a forcible rape™].)

The court properly instructed the jury on the attempted rape-murder
special circumstance. (CT 857, 961, 974, 988-991.) To be sure, the jury
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expressed some confusion, asking the court: “What constitutes the beginning
and completion of an act of attempted rape? (As per count number one
special.)” (RT 9395.) However, the jury ultimately found the attempted rape-
murder special circumstance to be true. (CT 1086, 1088.) The evidence amply
supports the finding that the murder occurred while appellant was “engaged in
the commission” of an attempted rape. The jury could rationally find, given the
proximity in time and space, the attempted rape had not terminated until
appellant killed Laurie — which was what happened — or fled to some other
place she could not identify for law enforcement. (Cf. People v. Guzman,
supra, 45 Cal.3d at p. 951.)

Accordingly, appellant’s claim of insufficient evidence to support the

attempted rape-murder special circumstance should be rejected.
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V.

THE EVIDENCE WAS SUFFICIENT TO
SUPPORT THE WITNESS-KILLING
SPECIAL CIRCUMSTANCE

Appellant argues that the evidence was insufficient to support the
witness-killing special circumstance (§ 190.2, subd. (a)(10)). (AOB 78-81.)
Not so. The evidence was sufficient to support the witness-killing special
circumstance.

Section 190.2, subdivision (a)(10), provides:

(a) The penalty for a defendant who is found guilty of
murder in the first degree is death or imprisonment in the state
prison for life without the possibility of parole if one or more of
the following special circumstances has been found under
Section 190.4 to be true:

(10) The victim was a witness to a crime who was
intentionally killed for the purpose of preventing his or her
testimony in any criminal or juvenile proceeding, and the killing
was not committed during the commission or attempted
commission, of the crime to which he or she was a witness; or
the victim was a witness to a crime and was intentionally killed
in retaliation for his or her testimony in any criminal or juvenile
proceeding.

The elements of the witness-killing special circumstance are:

(1) a victim who has witnessed a crime prior to, and separate
from, the killing; (2) the killing was intentional; and (3) the
purpose of the killing was to prevent the victim from testifying
about the crime he or she had witnessed.

(People v. Stanley, supra, 10 Cal.4th at p. 801 [internal citation omitted].) The
crime witnessed cannot be deemed “prior to and separate from” the killing
when both are part of “the same continuous criminal transaction.” (People v.
Beardslee (1991) 53 Cal.3d 68, 95 [internal citations and quotations omitted].)

Here, there was ample evidence to support the witness-killing special

circumstance. Appellant drove Laurie to Lost Lake, planning to isolate her and
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then have sex, consensual sex, with her. Appellant’s intention and efforts to
engage in sexual activity with Laurie were frustrated by Laurie’s resistance and
Angie’s interference. Angie walked into the men’s bathroom and saw Laurie
lying motionless with her head between appellant’s legs. She grabbed Laurie’s
legs, trying to pull her away. Seeing his plan falter, appellant jumped up and
knocked Angie to the ground. He then choked her and repeatedly slammed her
head into the floor. When Angie’s resistance waned, appellant ceased choking
and beating her. He went to the car and got a flashlight; he returned to the
bathroom to assess the extent of Angie’s injuries and the evidence of the
assault. He then walked back to the car and got a container. He returned to the
bathroom, filled the container with water from the urinal and tried to rinse the
blood off the floor, revealing his intention to avoid detection. But the most
damning evidence would be Laurie and Angie. Despite Laurie’s plea that they
would make up a story, appellant said he did not trust her, recalling a prior
incident of betrayal. (RT 5140-5141.) Aftertying Angie to the toilet plumbing
with a rope, appellant told Laurie to go with him to look for some water. When
Laurie refused, appellant once again noted that she did not trust him. Laurie
went with appellant to the women’s bathroom on the other side. Appellant had
another rope on him for Laurie. When Laurie spurned appellant’s further

efforts to engage in sexual activity, he strangled her to death.®¥ It can be

48. While appellant had another motive in killing Laurie (to punish
Laurie for not having sexual intercourse with him), it is clear from the evidence
that a purpose for the killing was to prevent Laurie from testifying in an
anticipated criminal proceeding. (People v. Stanley, supra, 10 Cal.4th at p. 801
[“If the defendant intentionally kills a would-be witness for the purpose of
preventing the victim from testifying in a criminal proceeding, it is not a
defense to the special circumstance allegation that he had another purpose as
well.”’]; People v. Sanders (1990) 51 Cal.3d 471, 519 [explaining that the
witness-killing special circumstance does not require the jury to find that but for
the intent, or the sole intent, to prevent the victim from testifying, the victim
would not have been killed.].) One can harbor two separate criminal intents
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reasonably inferred that, at some point prior to going into the women’s
bathroom, appellant brought another rope with him because he had decided that
Laurie must be killed — not only because of what she might reveal about what
he had done to her, but also because of what she had seen concerning Angie.
This inference is bolstered by the emergency room doctor’s testimony that,

during the sexual assault examination, when asked whether she had been

threatened to be harmed in any way, Angie responded that the person who -

injured her would kill them if not quiet. (RT 5243-5245.) Moreover, the fact
that appellant dumped the bodies of Laurie and Angie at separate locations far
away from Lost Lake and each other further suggests that appellant sought to
remove any connection between Angie, Laurie, and Lost Lake. (Cf. People v.
Sanders, supra, 51 Cal.3d at p. 520; People v. Almaraz (1985) 173 Cal.App.3d
304,316-317.)

Appellant relies upon People v. Silva (1988) 45 Cal.3d 604 and argues
same continuous criminal transaction. In Silva, this Court found that the two
victims — one male, the other female — were murdered in the same continuous
criminal transaction which began with a plan to kidnap, rob, rape the female,
and then kill both the victims. The prosecution’s argument that one of the
victims witnessed the robbery of the other victim, and therefore had to be
killed, was rejected. In so concluding, this Court stressed:

Lacking evidence that the murder was not simply part of the
same continuous criminal transaction, we must set aside the
witness-murder special-circumstance finding.

(People v. Silva, supra, 45 Cal.3d at p. 631.)

simultaneously. (See, e.g., People v. Holt, supra, 15 Cal.4th at pp. 671, 690.)
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Silva is distinguishable from the case at hand; and neither is People v.
Benson (1990) 52 Cal.3d 754 availing to appellant®® Here, instead of a
continuous criminal transaction following a predesigned plan as in Silva, the
reasonable inference here was that appellant’s criminal conduct ceased, he
reevaluated his situation, and then decided to kill Laurie.?? Initially, appellant
drove Laurie to Lost Lake, planning to isolate her and then have sex,
consensual sex, with her. It must be stressed that in bringing the girls to Lost
Lake Park, appellant had no intention of hurting either of them. His plan was
frustrated by Laurie’s resistance and Angie’s interference. He lost control and
brutally beat Angie. His criminal conduct then ceased. Appellant then walked
back and forth between his car and the bathroom, assessing the evidence of
what had just happened and trying to remove the evidence. His course of
conduct now changed. He believed then it was necessary to kill the girls in
order to silence them. Though the girls promised that they would make up a
story, he was not dissuaded. He said to Laurie, “No, I don’t trust you. You’ll
tell like you did the last time.” Having made the decision to kill, the girls
became mere “things” which may be used to gratify his lust and greed, and
ultimately disposed.

The circumstances here are more akin to People v. Almaraz, supra, 173
Cal.App.3d at pp. 316-317 and People v. Sanders, supra, 51 Cal.3d at p. 520.
In Almaraz, the court found substantial evidence to support the jury’s finding

49. In Benson, the defendant considered and decided, after murdering
the mother and while he continued to molest her children, that he needed to kill
the children to silence them, “to protect [his] freedom.” Therefore, the crime
witnessed could not be deemed “prior to and separate from” the killing because
the intent to kill to prevent testimony arose during the continuing criminal
transaction. (People v. Benson, supra, 52 Cal.3d at pp. 766-768, 785.) Here,
the criminal conduct ceased and then appellant formed the intent to kill.

50. According to Angie, appellant left the bathroom about four times.
(RT 5186.)
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that a person by the name of Collier was murdered to prevent him from
testifying in a criminal prosecution for the killing of another person named
Tokumoto. The Almaraz court explained:

Appellant knew that Collier and Walker had accompanied
Tokumoto to the apartment. A fter Tokumoto was shot by Robert
Almaraz, no medical help was sought for Tokumoto, and
appellant ordered Sagmeister to close the drapes and clean up the
blood, thus showing an intention to avoid detection. Appellant
took Collier’s and Walker’s wallets at gunpoint, thus removing
their tangible identification and showing that he planned to kill
them from the time they left the apartment with his intended
victims’ hands and mouths taped. Giving directions to the driver,
appellant said, “You know where the cemetery is,” by which he
meant a vacant lot, further showing an intention to kill the two
men. Collier was killed by three shots from behind, apparently
without a struggle and while bound. Despite the shooting of their
friend Tokumoto, neither Walker nor Collier was threatening any
of the apartment’s occupants, thus ruling out a threatened fight
as a motive. The only plausible interpretation of the evidence
supports the special circumstance finding that Collier was killed
to prevent his testimony with respect to the murder of Tokumoto.

(People v. Almaraz, supra, 173 Cal.App.3d at pp. 316-317.) In so ruling, the
court rejected the argument that Collier was killed during the commission of the
crime to which he was a witness, the killing of Tokumoto, finding that

a new and separate criminal intent was formed when appellant,
after some time had elapsed since Tokumoto’s shooting, first
approached Walker and Collier and set in motion additional
subsequent events that led to Collier’s assassination.

(Id. at p. 317 [italics added].)

In Sanders, this Court held there was substantial evidence that defendant
intended to kill the victims due to their ability to identify him as the perpetrator
of an earlier robbery attempt on the victims. This Court explained that the
evidence showed that shortly after the botched robbery attempt on the victims,
defendant expressed concern that the victims could identify him. Defendant

then sought an accomplice, “who owed him a favor.” A few days later,
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defendant and his accomplice went to the victims’ apartment, bound and
blindfolded the victims, moved them to separate rooms, and struck each
savagely on the back of the head. (People v. Sanders, supra, 51 Cal.3d at p.
520.)

Contrary to appellant’s contention, whether the crime witnessed and the
killing are part of the “same continuous criminal transaction” is not exclusively
dependent on the number of days or hours that have passed. Temporal
parameters are not controlling. (Cf. People v. Sanders, supra, 51 Cal.3d at p.
520 [two days in between the botched robbery attempt and the killing of the
victims; holding that there was substantial evidence to support true finding on
witness-killing special circumstance], with People v. Benson, supra, 52 Cal.3d
at p. 785 [two days in bétween the murders of the mother and two of her
children; holding that the these murders were “integral parts of a single
continuous criminal transaction against the entire family”] and People v. Silva,
supra, 45 Cal.3d at p. 631 [about five days in which a series of crimes were
committed against, and culminating in the murders of, the two victims; finding
this series of crimes to have been “of the same continuous criminal
transaction”].) This Court has directed attention to the evidence presented at
trial, rather than to abstract concepts of time and continuity. (See, e.g., People
v. Sanders, supra, 51 Cal.3d at p. 520 [see above]; People v. Silva, supra, 45
Cal.3d at p. 631 [see above]; see also. People v. Almaraz, supra, 173
Cal.App.3d at pp. 316-317 [see above].) Thus, whether the crime witnessed is
“prior to and separate from” the killing or is part of “the same continuous
criminal transaction” as the killing is, respondent submits, a totality of the
circumstances inquiry. The totality of the circumstances inquiry is less arbitrary
and much more fact intensive and context specific. Time would be a single

factor for consideration; it would not be the controlling factor.

85



As explained earlier, the jury’s finding of witness-killing was fully
supported by the evidence presented and reasonable in thought. The assault on
Angie was “prior to and separate from” the killing of Laurie. Laurie was a
witness to the brutal beating. Appellant intentionally killed Laurie to prevent
her from talking. This Court should defer to the jury’s finding. The

function of appeal is not to reweigh or reinterpret the evidence
but simply to determine whether there is sufficient evidence in
the record to warrant the inference of guilt drawn by the trier of
fact.

(People v. Perry, supra, 7 Cal.3d at p. 785, overruled in part on other grounds,
People v. Green, supra, 27 Cal.3d at p. 28.)

Accordingly, appellant’s claim of insufficient evidence to support the
jury’s true finding on the witness-killing special circumstance should be

rejected.
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VI
THE JUDGMENT OF DEATH NEED NOT
BE REVERSED BECAUSE ALL
CONVICTIONS AND SPECIAL
CIRCUMSTANCE FINDINGS WERE
SUPPORTED BY SUBSTANTIAL
EVIDENCE

Appellant argues that the death judgment must be reversed if any one of
the special circumstance findings, the robbery or attempted rape convictions, are
reversed. (AOB 82-83.) Not so. As explained earlier, all of the convictions
and special circumstance findings were supported by substantial evidence.
Even if any one of appellant’s special circumstance findings require reversal,
the judgment of death need not be reversed.

The United States Supreme Court has upheld a death penalty judgment
despite invalidation of one of several aggravating circumstances (Zant v.
Stephens (1983) 462 U.S. 862, 881), and this Court is in accord (see, e.g.,
People v. Silva, supra, 45 Cal.3d at pp. 632- 636 [affirming despite the jury’s
consideration of invalid special-circumstance findings]).

First, no single special circumstance was the sole basis for conducting
the penalty proceedings. The jury separately found three valid special
circumstance finding. (Cf. People v. Allen (1986) 42 Cal.3d 1222, 1281-1283
[holding that jury consideration of eight excessive special-circumstance
findings was harmless in light of the fact that three valid special-circumstance
findings remained]; but cf. People v. Anderson (1985) 38 Cal.3d 58, 61
[holding that invalid special circumstance finding was the sole basis for
conducting that proceeding, and thus the verdict as to penalty was unsupported
as a matter of law and must likewise be set aside].) Second, the prosecutor did
not urge the jury to impose the death penalty because of the number or nature
of spécial circumstances found. The prosecutor stressed the callousness and

brutality shown in the strangulations of the girls and his prior robbery and
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assault convictions. (Cf. People v. Silva, supra, 45 Cal.3d at pp. 632-634;
People v. Sanders, supra, 51 Cal.3d at pp. 520-521.) The death judgment was

reliable. Accordingly, appellant’s claim here should be rejected.
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VIIL.

THE COURT DID NOT ABUSE ITS
DISCRETION IN DENYING APPELLANT’S
SEPTEMBER 29, 1993 AND OCTOBER 8,
1993 MARSDEN MOTIONS

Appellant argues that “[his] Sixth Amendment right to counsel was
violated by the trial court’s refusal to grant the Marsder®” motions brought on
September 29th and October 8th, 1993.” (AOB 107-111.) Not so. The court

did not abuse its discretion in denying appellant’s Marsden motions.

A. The Record

On September 29, 1993, appellant told the court: “I’d like another
attorney.” (RT 2847.) The court then held a hearing, in which appellant
expressed his dissatisfaction with his lead defense attorney, Barbara O’Neill.

Appellant felt Ms. O’Neill was not fighting for his best interests. He
was troubled by Ms. O’Neill urging him to offer to plead guilty in exchange for
a sentence of life without parole. He opposed such a plea. He feared that Ms.
O’Neill had the mind set that the jury would find the special circumstances
alleged to be true and that his attorney would not fight the special circumstances
alleged with vigor and zeal. (RT 2848-2863.)

Ms. O’Neill confirmed that she and Ms. Martinez, appellant’s second
attorney, had urged appellant to offer to plead guilty in exchange for a sentence
of life without parole. However, when appellant expressed his absolute
opposition to such a plea, the subject was dropped. (RT 2850-2851.)

Appellaht further complained of lack of communication with counsel.
He stated that he was not aware of Ms. O’Neill’s strategies or witnesses that she

planned to call in the guilt phase. He indicated that he was only aware of the

51. People v. Marsden (1970) 2 Cal.3d 118 (hereinafier “Marsden”).
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witnesses for the penalty phase. (RT 2848-2849.) In response to a court query,
appellant indicated that he was able to work with co-counsel Ms. Martinez on
a “fairly friendly basis,” that he communicated with Ms. Martinez well. (RT
2862-2863.)

Ms. O’Neill acknowledged that most of the witnesses were for the
penalty phase. She explained that there were few guilt phase witnesses because
the defense guilt phase strategy was to convince the jury that the killing was not
first degree premeditated murder and did not occur during, or for the purpose
of, any of the special circumstances alleged. She noted defense efforts to have
the alleged special circumstances dismissed. She told the court that for two and
a half years, she had been trying to convince appellant to testify, but he
absolutely refused to do so. (RT 2853-2855.) |

Ms. O’Neill opined that part of the communication problem was
attributable to appellant’s mental illness. She characterized appellant as
paranoid and related to the court that appellant had told some of the mental
health experts who testified at his competency (§ 1368) trial that she was trying
to poison him. Appellant admitted having expressed such sentiments. Ms.
O’Neill assured the court that appellant was her client and “the defense team
[would] do everything [they] possibly can do for him.” (RT 2856-2857.)

The court denied appellant’s request for new counsel, explaining:

1 have known your chief counsel, Ms. O’Neill, for a
number of years. She’s a highly experienced defense attorney
who always fights for her client with the utmost vigor. I’ve
never seen her let down on a constant fight for a client.

Her coming to you and suggesting a way to settle the case
does not mean she’s not fighting for you. You really haven’t
probably had a chance — well, you have on the 1368 hearing.
You saw her in court. You’ve seen that she does and can fight
for you.

To offer a settlement is — when her appraisal of the case
is that you stand in danger of going to death row is a duty of an

90



attorney. That doesn’t mean she doesn’t believe she can’t fight
for your case or she thinks that you’re [a] goner or a loser.

She’s saying for settlement for compromise would you
consider this. And if you say no, that’s okay. It does not mean
she doesn’t believe in you. It might mean her assessment of the
case is that your case is weak and there is a good chance of you
getting the death penalty.

I think you have been informed as much as possible as can
be of the strategies, and you are aware of whatever witnesses she
appears to need for the case. And let me say furthermore that
during the brief period that she’s been in contact with me on your
behalf on this case she’s done nothing but strive to win every
single legal point, every evidentiary point that’s possible.

I think she’s doing a really excellent job for you. And I’'m
going to at this time deny your request.

(RT 2857-2858.)

Appellant was given the opportunity to voice additional complaints with
Ms. O’Neill at a second Marsden hearing held that same date. (RT 3022-3043.)

Appellant stressed that Ms. O’Neill disagreed with his plea of not guilty
by reason of insanity. He felt that she would not help him on that defense. (RT
3022-3023.) Ms. O’Neill acknowledged that 