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Claims of Error Relating to Witness Carl Connor (Claims I through IIL.):

I

The prosecutor committed prosecutorial misconduct that was material
and prejudicial when she knowingly presented the false testimony of

Carl Connor. As such, it violated Appellant’s Constitutional Rights to
Due Process, to_a Fair Trial, and to Fundamental Fairness, and it
mandates that Appellant’s convictions and judgment of death be
reversed.

A. Introduction. . . . . . . 64
B. The Applicable Law. . . . . 67
C. Discussion.
1. Evidence presented by every other prosecution
witness contradicted Carl Connor’s versions of
how the murders occurred. 77
2. Carl Connor’s various versions of how the murders
occurred also contradicted each other, and were
themselves inherently unbelievable. . . 82
3. The inconsistent portions of Carl Connor’s testimony

can not be reconciled with the truth; hence, the only
reasonable inference is that Connor lied when he
stated he was present when the murders occurred.

If Connor wasn’t present, then he lied under oath
when he testified he saw Appellant shoot and kill
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Loggins and Beroit. . . . . 101

4. The appellate record establishes by a preponderance
of the evidence that a) Connor’s testimony was in
fact false, and b) the prosecution was aware of this
and did not make full disclosure of the false testimony
to the defense. . . . . . 108

5. Appellant’s failure to object to Connor’s testimony
did not waive this issue on appeal. . . . 108

6. The prosecutorial misconduct was exacerbated when
the prosecutor urged the jury in closing argument to
consider the evidence she knew to be false.. . 109

7. The prosecutorial misconduct in knowingly presenting
false testimony was “material” and since it pertained
directly to Appellant’s guilt or innocence, his convic-
tions and sentence of death must be overturned. . 118

The prosecutor’s misconduct in_this case in knowingly and
affirmatively presenting false testimony to win a conviction and
sentence of death violated Appellant’s due process right to
fundamental fairness. Because the misconduct was so flagrant and
extreme, Appellant’s conviction should be reversed and the case
dismissed with prejudice because this remedy is the only effective way
to deter this type of government misconduct in the future, and thereby

maintain public confidence in California’s criminal justice system.

A. Introduction. . . . . . N 122
B. The law regarding the remedy for egregious prosecutorial
misconduct.
1. The proper remedy for outrageous prosecutorial

misconduct is reversal and dismissal with prejudice. 126

2. Outrageous prosecutorial misconduct that shocks
the conscience of the court justifies reversal and
dismissal with prejudice. 128

3. The Double Jeopardy Clause of the California

Constitution requires this case be reversed and
dismissed with prejudice. 131
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4. Reversal and retrial of Appellant’s case is nof an
adequate remedy to deter future government mis-
conduct of this nature since there is inadequate
incentive for prosecutors to refrain from such
misconduct. .. . . . . . 136

III. The trial court erred when it allowed the prosecution to introduce
irrelevant evidence and inadmissible opinion evidence that improperly
“bolstered” the credibility of witness Carl Connor. The errors were
prejudicial, and require reversal of Appellant’s conviction.

A.  Introduction: The significance of Connor’s credibility and the
defense' assault on his credulity. . . . . 138
B. The prosecution was allowed to improperly “bolster”

Connor’s credibility by having an experienced and respected
detective testify that, in spite of the evidence of impeachment,

it was her opinion that Connor was truthful because his
testimony was corroborated by information she and other
detectives had received from other sources. . . 151

C. The prosecution was allowed to improperly “bolster”
Connor’s credibility by having an experienced and respected
detective testify that, in her opinion, Connor’s fears of
retaliation and concern for his safety still existed at the time
he testified.. . . ) . . . . 157

D.  Detective Sanchez’ testimony regarding Connor’s receipt of
a $25,000 reward for his testimony in the Reco Wilson
murder trial that resulted in a conviction in that case was not
relevant, and the only inferences drawn from that testimony
were speculative and highly prejudicial to Appellant’s right

to a fair trial... . . . . . . 160
E. The erroneous admission of these portions of Detective

Sanchez’ testimony was prejudicial to Appellant under both

state and federal constitutional standards of review. . 165

Claims of Error Relating to Witness Freddie Jelks (Claims IV. through IX.):

IV. The trial court abused its discretion when it refused to allow Appellant
to _confront, cross-examine and impeach Freddie Jelks regarding

iv



details of his initial interrogation by the police, as well as the details of
his pending murder case. The trial court’s error denied Appellant his
Fifth, Sixth and Fourteenth Amendment rights to confront and cross-
examine his accusers, as well as to present a defense. The errors were
prejudicial, and they require reversal of Appellant’s convictions and
sentence of death.

A. Introduction.
1. By September 1994, the prosecution possessed
evidence that Freddie Jelks was one of the shooters
in the 97 East Coast Crips murder (i.e., the Mosley
murder). . . . . . . 174

2. The interrogation of Jelks on December 6, 1994
regarding the 97 East Coast Crips murder, as well
as the Loggins and Beroit murders: . . 179

a. Jelks' Story #1: He knew nothing about the
Mosley murder.. . . . " 179

b. Jelks' Story #2: All he knew about the Mosley
murder was what he had heard others say
about it. . . . . . 183

c. Jelks' Story #3: He had been present at Evil's
house that night, but he left to go see a girl
before assailants Johnson, “Jelly Rock” and
“Little Evil”) drove off to do the shooting. 183

d. Jelks' Story #4: Jelks "agreed" with the
detectives that he was "the driver" of the car
when Johnson and "Jelly Rock" shot and
killed Mosley in the 97 East Coast Crips

murder. . . . . . 184
3. The prosecution's motion in limine to limit the scope
of cross-examination of Jelks during the jury trial of
Appellant and co-defendant Johnson.. . . 185
4. The prosecutor’s intentional failure to disclose to the

trial court, upon its specific request, relevant infor-
mation regarding Jelks' involvement in the 97 East
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C.

5.

Coast Crips murder. . . . . 186

The trial court’s ruling that limited the scope of
defense cross-examination of Jelks. . . 187

The Applicable Law. . . . . . 189

Discussion.

1.

The prosecutor’s claim that Jelks might assert his 5™
Amendment right and decline to testify if the defense

was allowed to question him about his pending murder
case should have been ignored by the trial court.. 195

The prosecution’s arrangement with Jelks (i.e., no
promises or deals with Jelks regarding his pending

murder case in exchange for Jelks’ becoming a witness

for the prosectution (thereby endangering the lives of

his young family and himself) increased the inherent

need to explore on cross-examination Jelks’ potential

bias or motive to testify for the prosecution.. . 196

Four distinct reasons why the trial court abused its
discretion when it limited the scope of defense cross-
examination of Jelks:
a. In an effort to enhance his credibility with the

jury, Jelks made several false statements to

the jury that could have readily been contra-

dicted by his statements to the detectives in

his December 6, 1994 interrogation. . 205

b. The defense could readily have proven Jelks
had a character trait for dishonesty, as well as
for moral turpitude if the defense had been
allowed to confront Jelks with his statements
to the detectives in his December 6, 1994
interrogation. .. . . . . 214

c. The defense was not allowed to prove Jelks
had amotive to say anything that he thought
would please the prosecution, regardless of
its truth or falsity. . . . . 217

d. The defense was not allowed to prove that

vi
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Jelks’ testimony was untrustworthy because
it was the product of continuing police

coercion. . . . . . 223
4. The trial court’s erroneous ruling was prejudicial to
Appellant under both state and federal standards of
review. . . . . . . 225

The prosecutor committed prosecutorial misconduct when she failed to
disclose material evidence to the court upon the court’s specific

request. The prosecutor thereafter failed to correct the court’s
misunderstanding of the facts on five separate occasions. This
misconduct was material, violated Appellant’s Fourteenth Amendment
Right to Due Process and a Fair Trial, and was prejudicial, thereby
requiring Appellant’s conviction and judgment of death be overturned.

A. Introduction. . . . . . . . 229
B. The applicable law. regarding prosecutorial misconduct and

the failure to disclose material evidence that is favorable to

the defense. . . . . . . . 230
C. Discussion.

1. In ruling on the prosecution’s motion to limit cross-

examination of Jelks, the trial court specifically

asked the prosecutor if there was any other evidence

that linked Jelks to the Mosley murder other than

Jelks’ admissions to the detectives. . . . 236

2. The prosecutor failed to respond truthfully to the
court’s specific inquiry. . . . . 237

3. The prosecutor’s argument further misled the trial
judge. . . . . . . . 238

4. On five (5) different occasions the prosecutor failed
to correct Judge Horan’s false understanding of Jelks’
involvement in the Mosley murder. . . 239

5. The court’s rationale for limiting the scope of cross-
examination was based on its erroneous belief that
Jelks told the truth when he confessed and incrim-
inated himself in the Mosley murder; hence, his
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entire statement to the police (including his recitation

of the facts in the Loggins/Beroit murders) was
sufficiently trustworthy to limit the scope of cross-
examination... . . . . . 241

6. The trial court would not have limited defense cross-
examination of Jelks if the prosecutor had not
withheld the information that the court specifically

requested. . . . . . . 243
D. Other constitutional errors. . . . . . 245
E. The prosecutor’s misconduct resulted in a denial of

Appellant’s due process right to a fair trial under both

California and United States constitutions. The error was
prejudicial; hence, Appellant’s convictions and judgment

of death must be overturned. . . . . 246

Appellant’s _constitutional right to due process and to confront and
cross-examine his accusers was violated when the trial court curtailed

and limited Appellant’s cross-examination of Freddie Jelks, Detective
McCartin_and Detective Tapia, thereby making it impossible for
Appellant to establish Jelks’ testimony was false, involuntary, and the
product of continuing police coercion. The trial court’s error denied
Appellant _his Fifth, Sixth and Fourteenth Amendment rights to
confront and cross-examine his accusers, as well as to present a
defense. The errors were prejudicial, and they require reversal of

Appellant’s convictions and sentence of death.

A. Introduction. . . . . . . . 248
B. The Applicable Law.
1. The admission of a third party witness’ testimony

that follows his involuntary statement to the police
and is the product of continuing police coercion is
a violation of an accused’s Fourteenth Amendment

due process right to a fair trial. . . : 250
2. The trial court’s evidentiary ruling may deprive an

accused of his constitutional due process right to

confront and cross-examine his accusers. . . 253

C. Discussion.
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The defense' offers of proof as to the relevance of the
cross-examination of Jelks was rejected by the trial
court. . . . . . : 254

The interrogation tactics used by Detectives McCartin
and Tapia coerced Freddie Jelks into making a false,
involuntary and untrustworthy confession to his
involvement in the Mosley murder.

a. After providing the detectives with three (3)
previous and contradictory versions involving
his involvement in the Mosley murder, Jelks
finally agreed with the detectives in his 4™
version and admitted to facts they had
pressured him to admit; facts that minimized
his involvement in that murder. . . 256

b. The detectives informed Jelks that if he wanted
police protection from retaliation by the gang,
he had to please the district attorney by
convincing the district attorney that he would
be a valuable witness against Cleamon
Johnson and “Jelly Rock™ in the Mosley
murder case.. . . . . 270

Using Jelks’ “confession” to the Mosley murder as
leverage, the detectives pressured Jelks to continue

his cooperation, and thereby please the prosecution,

by telling them about the Loggins/Beroit murders.

Jelks then incriminated Appellant and co-defendant,

two individuals for whom the detectives had

previously told Jelks they wanted to put in prison. 272.

The defense sought to present additional evidence

that Jelks “need” to please law enforcement was
uppermost in his mind throughout the remainder

of the interrogation, and that Jelks “need’to please
the district attorney continued during his trial

testimony in this case. However, the court’s ruling
prevented Appellant from presenting this additional
evidence that would have demonstrated Jelks’
testimony was false, involuntary and the product of
continuing government coercion. . . . 273
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The trial court abused its discretion when it refused to allow Appellant
to confront, cross-examined and impeach Detective McCartin

Analogizing Jelks’ coerced statements during inter-
rogation and his subsequent testimony to the

“Successive Confession” law, an additional basis

exists for determining the trial court erred. . 280

The trial court’s ruling that prevented Appellant from
presenting the above evidence to the jury deprived
Appellant of his due process rights to a fair trial, to
confront and cross-examine his accusers, and to

present a complete defense. This included evidence

that pertained to the Jelks’ motivation to testify... 283

The trial court’s error was prejudicial.

a. The prosecutor, in her closing and rebuttal
arguments to the jury, exacerbated the preju-
dicial effect of the trial court’s ruling. . 285

regarding details of his initial interrogation of Freddie Jelks, as well as

details of Jelks’ pending murder case. The trial court’s eror denied

Appellant _his Fifth, Sixth and Fourteenth Amendment Rights to

confront and cross-examine his accusers, as well as to present a

defense.

The errors were prejudicial, and they require reversal of

Appellant’s convictions and sentence of death.

A.. Introduction. . . . ; . . ; 293
B. Discussion.
1. Detective McCartin’s direct/re-direct examination

was remarkably misleading and disingenuous when

he testified regarding Freddie Jelks. Further, the
prosecutor’s questions on direct and re-direct exam-
ination “opened the door” to Appellant’s right to

confront and cross-examine Detective McCartin, as

well as Freddie Jelks, regarding the details of the
interrogation of Jelks, and regarding the details of

Jelks’ pending murder case. . . . 295

a. Example #1: Detective McCartin mislead the
jury into believing that the reason Jelks was
reluctant totalk to the detectives and initially
lied to them was because he was extremely



afraid the gang would retaliate against him and

his young children if he talked to the detectives
about the Loggins/Beroit murders and “snitched
off” Appellant and co-defendant Johnson.. 298

b. Example #2: Detective McCartin mislead the
jury into believing that the detectives never
threatened to arrest Jelks for the Mosley
murder if he did not talk to them during the
December 5, 1994 interrogation. . . 302

c. Example #3: Detective McCartin mislead the
jury into believing that the detectives never
promised Jelks that they would let him go
home at the conclusion of the interrogation if
he told them what they wanted to hear. . 306

d. Example #4: Detective McCartin mislead the
jury into believing that the detectives never
“told Jelks what to say.” . . . 310

€. Example #5: Detective McCartin mislead the
jury into believing that because Jelks
confessed to involvement in his own serious
crime, this indicated he was also truthful
when talking about the Loggins/Beroit case. 315

2. The trial court’s limitation of defense cross-examina-
tion was prejudicial to Appellant’s due process right
to a fair trial, to present a defense, and to confront
and cross-examine his accusers. . . . 318

VIII. The trial court abused its discretion when it refused to allow Appellant
to confront, cross-examine and impeach Detective Sanchez regarding
her conduct and state of mind as she escorted Freddie Jelks to and
from court during the trial. The trial court’s error denied Appellant
his Constitutional Rights to Due Process and to a Fair Trial, the error

was prejudicial, and it requires reversal of Appellant’s conviction.

A. Introduction: . ) . ) . ) . 319

B.  Discussion:
1. The probative value of confronting and cross-exam-
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ining Detective Sanchez about her understanding of
Jelks’ involvement in the Mosley murder was sub-
stantial. . . . . . 324

a. To rebut false inference #1 that Jelks was not
a threat to the public nor was he a “flight risk.”. 324

b. To rebut false inference #2 that Jelks had not
“displayed any behavior” that caused “concern”

in the detective’s mind. } ) . 326
C. To rebut false inference #3 that Detective

Sanchez was a disinterested and unbiased

witness. . . . ) . 327

2. Any undue prejudice was created by the People, and
any resulting undue prejudice to the People was
minimal. . . . . . . 328

3. Any substantial danger of undue prejudice to the
People did not substantially outweigh the probative
value of confronting and cross-examining Detective
Sanchez. . . . . . . 328

4. The error was prejudicial beyond a reasonable doubt. 333

IX. The trial court erred when it allowed the prosecution to introduce
irrelevant evidence and inadmissible opinion evidence that improperly
“bolstered” the credibility of wiltness Freddie Jelks. The errors were

prejudicial, and require reversal of Appellant’s conviction and judgment of
death.

A. Introduction: The importance of Freddie Jelks’s testimony
to the prosecution and defense efforts to impeach. . 333

B. The Questions and Answers that Improperly Bolstered the

Credibility of Connor:

1. Evidentiary Error #1: The prosecution was allowed
to improperly “bolster” Jelks’ credibility by having
an experienced and respected detective testify that
Jelks’ fears were “legitimate”, thereby rendering his
inadmissible opinion that the reason why Jelks
waited 3 Y2 years before talking to the police, and

xii
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The trial court abused its discretion and erred when it refused to allow

the reason for inconsistencies between his testimony

and his prior statements were because of his

fear of retaliation and not because his testimony was
untruthful. . . . . . . 335

Evidentiary Error #2: The prosecution was allowed

to improperly “bolster” Jelks’ credibility by having

an experienced and respected detective testify that

in spite of the evidence of impeachment, it was still

the detective’s opinion that Jelks was truthful because

his testimony was corroborated by information Detec-

tive McCartin had received from other anonymous
sources. . . . . . . 340

Evidentiary Error #3: The prosecution was allowed

to improperly “bolster” Jelks’ credibility by having

an experienced and respected detective render a legal
opinion that inferentially suggested the courts allow

this type of interrogation tactic because there is little
danger that it leads to untruthful testimony. . 347

The erroneous admission of the above cited portions of
Detective McCartin’s testimony was prejudicial to
Appellant’s right to due process and a fair trial. . 349

Appellant to confront, cross-examine and impeach Marcellus James

with details of his initial in-custody interview with the police on

February 22, 1992. The trial court’s error was an abuse of discretion

and the error denied Appellant his due process right to confront and

cross-examine his accusers under both the United States and California

constitutions. It was prejudicial to Appellant’s right to a fair trial and

it requires his convictions and his judgement of death be reversed.

A.

Introduction: The importance of James’ testimony to
the prosecution. . . X . . . 356

Discussion.

1.

Appellant’s offer of proof: The probative value of
cross-examining James regarding the details of his
initial interview with detectives  was substantial. 359

The danger of undue prejudice, confusion of issues,
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or undue consumption of time that might have
occurred if the court allowed Appellant’s pro-
posed cross-examination of James was minimal,

if non-existent. The trial court abused its discretion
and erred when it limited Appellant’s cross-exam-

ination of James. . . . : . 363
3. The Trial Court’s Error Was Prejudicial. . . 369
4. The prosecutor’s closing argument exacerbated the

prejudicial nature of the trial court’s error. . 375

The trial court erred and abused its discretion when it allowed the
prosecution to introduce extensive, inflammatory and highly
prejudicial gang evidence for the ostensible purpose of circumstantially
proving the state of mind of certain witnesses. The errors were
prejudicial and require Appellant’s convictions and judgment of death
be reversed.

A. Introduction: . . . . ) . . 379

B. The Applicable Law.

1. Gang evidence to prove circumstantially the state of
mind of witnesses is relevant. : . . 379
2. The probative value of gang evidence to prove circum-

stantially the state of mind of witnesses must be
balanced against the danger of undue prejudice to the

accused. . . . . . . 379
C. Discussion:
1. The inadmissibility of gang evidence used as

character evidence to prove that individuals,
including Appellant, have a propensity to retaliate

against witnesses. . . . . . 382
2. The impact of careless questioning by the prosecution

and the trial court’s refusal to sustain proper defense

objections. . . . . . . 383
3. The inadmissibility of gang evidence to circum-

stantially prove the state of mind of a witness when
the probative value is substantially outweighed by

xiv



the danger of undue prejudice. . . . 383

4. Examples of offending testimony.

a. Nine (9) examples involving witness Carl

Connor. . . . . . 384
b. Seventeen (17) examples involving witness

Freddie Jelks. . . . . 396
c. Ten (10) examples involving witness

Marcellus James. . . . 407
d. Examples involving police detectives

Sanchez, McCartin and Barling. . . 411

5. The Trial Court’s Errors Significantly Exceeded the
Watson “Reasonable Probability” Standard for
Determining “Harmless Error.” . . . 418

6. The Trial Court’s Errors in Admitting this Evidence
Also Involved Violations of Appellant’s Federal
Constitutional Rights that Are Applicable to Cali-
fornia’s State Courts by the Due Process Clause of
the Fourteenth Amendment.
a. The gang evidence “lightened” the prosecu-
tion’s burden of proof. . . . 420

b. The Trial Court Failed to Ensure that the
Evidence Possessed Even Greater Reliability
than Normal Because This Was a Capital Case. 423

7. A Vivid Illustration of the Impact the Gang Evidence
Had on Jurors. . . . . 424

D. Conclusion. . . . ) ) . . 426

XII. The trial court abused its discretion and erred when it allowed the
prosecution’s gang expert to present to the jury his own personal
beliefs and opinions regarding Appellant, co-defendant Johnson, and
the 89 Family Bloods gang. This testimony improperly corroborated
the testimony and impermissibly enhanced the credibility of Freddie
Jelks that the shootings were gang motivated and that Appellant was
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the shooter. These errors were prejudicial and require Appellant’s
convictions and judgment of death be overturned.

A.  Introduction: Making “a silk purse out of a sow’s ear.”. 427
B. The applicable law.
1. A police gang investigator must be qualified as an
expert on gangs to render expert testimony. . 429
2. The witness’ expert factual testimony must be
relevant and not precluded by other evidentiary
considerations. . . . . . 431
3. The witness’ expert opinion testimony must be such
that it would assist the trier of fact before it is
admissible. . . . . . . 432
4. The standard of review on appeal is for an abuse of
discretion. . . . . . . 432
C. Discussion.
1. The prosecution presented minimal credible evidence
that the slayings of Loggins and Beroit were motivated
by gang considerations. . . . . 433
2. Much of Detective Barling’s “expert” testimony was
simply a reiteration of Freddie Jelks’ testimony. . 436
3. First Claim of Error: The trial court abused its

discretion and erred when it ruled that Detective

Barling was qualified to testify as an expert on the

subject of the customs, habits, behavioral character-

istics, psychology and mental thought processes of
Appellant, Cleamon Johnson, and other members

of the 89 Family Bloods gang, separately or as a

group. . . . . . . . 439

4. Second Claim of Error: The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert testimony that the killings
of Loggins and Beroit sent a clear message to the
rival Crips gang that the 89 Fam11y Bloods gang was
to be “respected.” . . . . 459
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5. Third Claim of Error. The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert opinion testimony that the
89 Family Bloods gang kept their weapons arsenal
in a pigeon coop in the backyard of the Johnson
house. . . . . . . 468

6. Fourth Claim of Error. The trial court abused its
discretion and erred when it allowed Detective
Barling to render expert opinion testimony that the
fears expressed by witnesses Carl Connor, Freddie

Jelks, and Marcellus James were “legitimate.” . 473
a. Detective Barling’s “expert” opinion was not
admissible to prove the danger of gang retalia-
tion was real or “legitimate.” . . . 475
d. Detective Barling’s expert opinion testimony

was not admissible to prove the witnesses

testified truthfully when they said they feared
retaliation; that is, their testimony regarding

their fears of retaliation was “legitimate” or
truthful. . . . . . 479

D. The trial court's rulings were an abuse of discretion and
error that was prejudicial to Appellant's right to a fair trial.. 488

XIII. The trial court erred and abused Its discretion when it allowed the
prosecution to introduce voluminous, irrelevant, and highly inflammatory
gang evidence. This error was prejudicial, and it requires Appellant’s
convictions and judgment of death be overturned.

A. Introduction. . . . . . . . 494
B. The Applicable Law:

1. Relevance and Evid. Code, § 352. . . . 495
C. Discussion.

1. The trial court “opened the flood gates” for the
admission of voluminous, irrelevant and highly
inflammatory, gang evidence when it erroneously

xvii



overruled the initial defense objection that was
timely, specific and legally correct. . . 500

2. Thirteen different examples of the erroneous
admission of gang evidence. . . . 502

3. The trial court’s errors significantly exceeded the
Watson “reasonable probability” standard for
determining “harmless error.” . . . 526

4, The trial court’s errors in admitting this evidence
also involved violations of Appellant’s federal
constitutional rights that are applicable to California’s
state courts by the Due Process Clause of the
Fourteenth Amendment. . . . . 527

XIV. The trial court erred when it allowed the prosecution to introduce
irrelevant and inadmissible opinion evidence by Detective Tiampo that
numerous eve-witnesses at the scene refused to talk to the police
because of their fear of retaliation by members of the 89 Family Bloods
gang. The error was prejudicial and requires Appellant’s convictions
and sentence of death be overturned.

A. Introduction. . . . . . . . 528
B. Discussion.
1. The objection based on a lack of relevance should
have been sustained.. . . . . 530
2. California’s appellate standard for determining if

the erroneous admission of evidence was prejudicial. 532

3. The Chapman “harmless beyond a reasonable doubt”
standard applies if the state court’s erroneous
admission of evidence implicated Appellant’s
federal Constitutional rights. . . 532

4. Under either test, the trial court’s error in admitting
this portion of Detective Tiampo’s testimony was
highly prejudicial, particularly when viewed in
combination with other gang evidence that was
admitted at trial. . . . . 534
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XV. The trial court erred and abused its discretion during the prosecution’s
rebuttal case when it allowed the prosecution to introduce photographs
of “89 Family Bloods” gang members who were 1) prominently clad in
red gang clothing, 2) standing amidst extensive gang grafitti, 3)
ominously “throwing” gang hand signs, and 4) conspicuously clutching
deadly firearms.

A. Introduction: The Setting in Which this Issue Arose: . 537
B. The Applicable Law.
1. Relevance and Evid. Code, § 352 Restrictions. . 540
C. Discussion.
1. The prosecutor’s offer of proof, the defense
objections, and the trial court’s ruling. . . 541

a. Testimony regarding People’s Exhibit #47. 544
b. Testimony regarding People’s Exhibit #48. 545

c. Testimony regarding People’s Exhibit #49. 546
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Superior Court

versus No. BA105846

MICHAEL ALLEN and CLEAMON JOHNSON

Defendants/Appellants
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APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY
This appeal is automatic pursuant to the California Constitution, Art. VI, §
11 and Penal Code, § 1239, subd. (b). Further, this appeal is from a final judgment
following a jury trial and is authorized by Penal Code, § 1237, subd. (a).
STATEMENT OF THE CASE:
On August 5, 1991Victims Donald Loggins and Payton Beroit were shot

and killed while sitting in a car parked on Central Avenue near 88™ Street in Los
Angeles. A police investigation followed; however, no immediate arrests were
made. [Clerk’s Transcript, volume 1, pages 179-181, and pages 193-195]' These
killings are the basis for the instant case.

Approximately 1% years later (March 9, 1993), Victim Chester White was
shot and killed as he ran from a convenience store near 89™ Street and Avalon
Blvd. in Los Angeles. A police investigation followed. Appellant was arrested
and charged with White’s murder in case #TA023268. [CT, 5:933] Appellant was
subsequently convicted by a jury of 1* degree murder. On December 22, 1993

! Hereafter, all citations will be abbreviated. The above citation, if abbreviated,
would be [CT, 1:179-181, 193-195].
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Appellant was sentenced to a term of 30 years to life in state prison. [CT, 5:933]
This conviction and judgment is the basis for the Special Circumstance of Prior
Murder [PC section 190.2(a)(2)] in the instant case.

One year later (December 16, 1994), a Los Angeles County grand jury
indicted Appellant and co-defendant Cleamon Johnson on two counts of murder
for the August 5, 1991 shooting deaths of victims Loggins and Beroit.
Enhancement allegations of armed with a deadly weapon [PC 12022(a)], personal
use of a firearm [PC 12022.5(a)], and personal use of an assault weapon [PC
12022.5(b)] were also filed against Appellant as to both counts. Additionally, two
special circumstances were alleged against Appellant; prior murder (PC section
190.2(a)(2)] and multiple murders [PC section 190.2(a)(3). [CT, 1:179-181; 193-
195, 196] Three days later, (December 19, 1994) the court ordered the original
grand jury reporter’s transcript to be sealed, and that redacted copies of the grand
jury transcript be provided to counsel. The redacted copies omitted the names of
three civilian witnesses who testified before the grand jury, and were simply
referred to as Witness #1, Witness #2 and Witness #3, respectively. [CT, 1:197]

Attorney Joseph Orr was appointed by the Los Angeles County Superior
Court to represent Appellant on December 27, 1994. [CT, 1:192, 200] On January
19, 1995 Appellant entered pleas of not guilty to the two counts of murder, denied
the three enhancement allegations as to each count, and denied the special
circumstance allegations. [CT, 1:210] Initial discovery materials were provided to
Appellant. A copy of the redacted grand jury reporter’s transcript was provided to
Appellant’s counsel, however, the names and other identifying information of
civilian witnesses had been edited out of the reporter’s transcript pursuant to a
court order. [CT, 1:197, 210] The basis for this unusual prosecutorial request and
court order was witness security and safety. Eventually, this information was to
be disclosed to Appellant and co-defendant Johnson not less than 30 days before
the start of trial. [CT, 3:445]



On October 27, 1995 the court granted Appellant's motion [CT, 2:338-43]
to sever the “prior murder” special circumstance from the remainder of the counts
and allegations contained in the indictment.. This special circumstance was to be
resolved if, and after, Appellant was found guilty of 1* degree murder. [CT, 2:377,
383]

On August 26, 1996 Appellant’s “Motion to Sever Defendants” and
“Motion for Separate Juries”, accompanied by counsel’s declaration and points
and authorities was filed with the court. [CT, 3:470-482] The prosecution filed its
response to Appellant’s Motion to Sever on November 4, 1996. [CT, 3:487-92]
The following day (November 5, 1996) the court denied Appellant’s “Motion to
Sever Defendants™ and “Motion for Separate Juries™. [CT, 3:493; RT, 4:993] On
August 11, 1997, Appellant renewed his Motion to Sever based on Aranda/Bruton
grounds prior to witness Donnie Ray Adams testifying. The motion was denied.
[RT, 18:3932, 4038]

Jury selection began on July 23, 1997. [CT, 3:635] By August 1, 1997, the
jury and alternates were selected. [CT, 3:645-646] Opening statements were
made, and witnesses began testifying for the prosecution on August 5, 1997. [CT,
4:780-781]

On the same day, a hearing was held regarding admissibility of gang
evidence and gang monikers. The court ruled gang evidence would be admissible
for specific reasons. Monikers would be admissible to establish identity when
necessary. [CT, 4:780-781] An additional hearing was conducted on August 12,
1997 regarding admissibility of gang evidence. [CT, 4:816-817]

Just two weeks later (August 19, 1997), all parties rested. The jury was
instructed.  Closing arguments began [CT, 4:823] and they concluded the
following day (August 20, 1997). [CT, 4:824]

Jury deliberations began about 11:00 AM on August 20, 1997 [CT, 4:824]
and continued for three (3) more days. [CT, 4:828, 830, 833] At 10:15 AM on the
fifth (5™) day of deliberations (August 27, 1997), a hearing was conducted, a juror



was removed over defense objection, and he was replaced with an alternate juror.
The jury began deliberations anew at about 3:30 PM. [CT, 4:836-837] The next
day (August 28, 1997) at about 4:00 PM, the jury notified the court that they could
not reach a unanimous verdict re Appellant. [CT, 4:839-40] The following
morning (August 29, 1997) Appellant moved for a mistrial. The court inquired of
the jury foreman, who indicated the vote was 10-2. The court instructed the jury
to resume deliberations. [CT, 4:842] Shortly before 2:00 PM the following court
day (September 2, 1997), the jury notified the court that it had reached verdicts.
Appellant was found guilty of 2 counts of 1* degree murder. The three weapons
allegations were found to be true, and the special circumstance of “multiple
murder” was found to be true. Co-defendant Johnson also was found guilty of the
murders and the special circumstance of multiple murders. [CT, 4:916-928]

On September 4, 1997, Appellant waived his right to a trial on the
bifurcated special circumstance allegation of “Prior Murder”, and admitted that
this special circumstance was true. The court found the special circumstance of
“Prior Murder” to be true, and advised the jury thereof. [CT, 5:933]

The joint-defendant penalty phase of the trial began on September 11, 1997
with opening statements by the prosecutor and Appellant’s counsel, with the same
jury (absent the replaced juror) hearing the evidence. [CT, 5:955] On September
16, 1997 while the prosecution was presenting evidence in aggravation in the
penalty phase (and after significant and frightening evidence had been admitted
solely against co-defendant Johnson involving deadly retaliation against
individuals who assisted in the investigation and prosecution of co-defendant
Johnson), Alternate Juror #2 wrote a note to the court. It said, “Your Honor, I feel
very uncomfortable being pointed at by Defendant Allan [sic.] and his lawyer.
Could you please address this issue. Thank you, Alternate #2.” The court advised
the juror to not be concerned, and the presentation of penalty phase evidence

continued. [CT, 5:975, 977]



The jury began penalty phase deliberations at about 3:20 PM on September
24, 1997. [CT, 5:994] On the third (3 day of deliberations (September 26,
1997), the jury told the court they could not reach a unanimous verdict as to
Appellant. After inquiry, the court instructed the jury to continue deliberations.
[CT, 5:995-996] On September 29, 1997 at about 3:25 PM, the jury indicated they
reached a verdict. The court sealed the verdict until the following day. [CT,
5:998] On September 30, 1997, the jury verdicts of death against Appellant and
co-defendant Johnson for both murders were announced. [CT, 5:1081-1083]

On December 12, 1997Appellant’s Motion for a New Trial was heard and
denied. The automatic Motion for Modification of the Verdict was denied. The
court imposed the judgment of death as to Appellant, and Appellant was advised
of his appeal rights. [CT, 5:1174-8, 1180-1197] Co-defendant Johnson was also
sentenced to death. [CT, 5:1198-1203, 1228-1232] Appellant’s Notice of
Automatic Appeal was filed with the Supreme Court per Penal Code § 190.6 on
December 31, 1997.

INTRODUCTION TO STATEMENT OF FACTS
On August 5, 1991 victims Donald Loggins and Payton Beroit were shot

and killed by an Uzi-wielding assailant while they were sitting in a car on Central
Avenue in Los Angeles. Both were shot multiple times and both died from these
wounds.

Three years passed with no arrests. The City of Los Angeles publicized
throughout the community rewards of $25,000 for information leading to the
arrests and convictions of those individuals responsible for various murders in that

community. At about the same time, the first of three (3) “informant witnesses™?

> Appellant uses the term “informant/witness” for an individual who is normally in
custody, or believes the police can take him into custody at that time, and he then
provides them with information regarding the criminal conduct of others. Because
the individual has such a strong motive to obtain some benefit in exchange for his
co-operation, his credibility is unusually suspect. Although Carl Connor would
not be included in this generic definition, Appellant includes him in this



came forward who either identified Appellant as the killer or claimed Appellant
had admitted that he was the killer. However, each of these witnesses, in his own
way, had an extraordinarily strong motive to fabricate. Each of the three (3)
witnesses also had the ability to fabricate a believable story: The basic facts of the
shootings were well known in the community, as was the “rumor on the street”
that “Fat Rat” [i.e., Appellant] may have been the shooter.

Since the prosecution presented no physical evidence at trial that linked
Appellant to the killings, and since the prosecution presented no evidence that
independently corroborated the fact that any of the three witnesses was actually
present at the location each claimed to have been at, the necessity of allowing the
defense to test the credibility of each of these three (3) witnesses was of
paramount importance to Appellant at the trial.

The prosecutor was consciously aware of the necessity of proving these
three witnesses were credible and believable. For example, in closing argument
she emphasized again and again that the three witnesses were believable because
corroboration existed that strongly suggested the three witnesses could not simply
have made it all up. This corroboration came, the prosecutor argued, from various
sources, including physical evidence and not merely other witnesses. The
prosecutor argued vigorously that corroboration was key in determining if
Connor, Jelks and James were believable or not. See, for example, RT, 25:5115-
5116; 5127-5128] She emphasized that even though each of the three witnesses
may have had motives to lie, they were believable because they corroborated each
other; that when the jury deliberated the credibility of the witnesses, they should
consider “[wlhether the mere fact that they had a criminal history, or that they had
a case pending would direct them to tell facts which are corroborated by the

statements of other witnesses.” [RT, 25:5115-51166 (Italics added for emphasis.)]

classification because of the potential hope or expectation he may have had to
receive a reward or other consideration in exchange for his testimony.



Appellant claims he was deprived of a fair trial because a) the prosecution
knowingly presented the false testimony of Carl Connor; b) the trial court did not
allow Appellant to meaningfully confront and cross-examine two important
prosecution witnesses to establish the falsity of their testimony, yet at the same
time the trial court allowed the prosecution to improperly bolster and reinforce the
credibility of these same witnesses; c) the trial court allowed the prosecution to
improperly introduce highly prejudicial, harrowing and inflammatory evidence of
gang violence and deadly revenge that not only suggested Appellant had a
propensity to commit violent acts, but it also had an overwhelming tendency to
frighten the jurors; d) the trial court allowed the prosecution’s “gang expert” on
numerous occasions to render his inadmissible and highly prejudicial personal
beliefs as to how the jury should view the evidence; ¢) Appellant was tried jointly
with co-defendant Johnson and the evidence introduced that was to be considered
only against co-defendant Johnson was so voluminous, frightening and prejudicial
that any limiting instructions were ineffective; f) the trial court allowed the
prosecution to introduce an out-of-court admission by non-testifying co-defendant
Johnson that facially incriminated Appellant as the shooter, g ). during jury
deliberations in the guilt phase, the trial court unlawfully removed one of three
jurors who had expressed a reasonable doubt as to Appellant’s guilt, yet the trial
court refused to remove two jurors who intentionally had discussed the case out of
the presence of other jurors, and h) after the newly reconstituted jury announced it
was deadlocked, the trial court gave the jury a highly inappropriate, coercive and
invasive jury instruction that had the effect of depriving Appellant of the
independent decision of each individual juror..

In the subsequent penalty phase of the trial, the prosecution’s introduction
of evidence in aggravation against co-defendant Johnson was of such a harrowing
and frightening nature that the jury, already inundated with similar evidence from

the guilt phase, was not capable of considering it only as to the co-defendant,



thereby depriving Appellant of due process and his right to a fair trial in the
penalty phase also.
GUILT PHASE STATEMENT OF FACTS:
A review of the trial exhibits is, Appellant believes, necessary to fully

understand the testimony of various witnesses. For this reason and pursuant to
California Rules of Court, #18 and #36.1, Appellant will file at the appropriate
time a notice in Los Angeles County Superior Court requesting the original trial
exhibits be transferred to the Supreme Court in order to augment the record on
appeal. Until then, Appellant has included the following Afttachments as a
courtesy for use by this Court and counsel until the original exhibits are
transferred and augmented to the record.

e Attachment “A”: A not-to-scale drawing created by Appellant that

illustrates the basic locations and geographic relationships of streets, alleys,
houses, businesses and directions at and near the crime scene. It illustrates
[i.e., A-1 through A-8] the directions in which various witnesses testified
the shooter approached the victims, where he stood while shooting, and the
direction he fled after the shootings. The drawing is similar to People’s
Exhibit #7.

e Attachment “B”: A photocopy of People’s Exhibit #1, an aecrial

photograph of the neighborhood where the murders occurred. Appellant

has added labels for clarification.

e Attachment “C”: A photocopy of People’s Exhibit #17, a photograph

that illustrates the position of the white Toyota on Central Avenue when the

shootings occurred.

However, Appellant respectfully refers this Court and counsel to the actual
trial exhibits that will subsequently be transferred for purposes of augmenting the

record.
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THE CRIME SCENE INVESTIGATION AND
PHYSICAL EVIDENCE ANALYSIS:

On August 5, 1991, at about 3:30 p.m. [Reporter’s Transcript, volume 18,
pages 3999, 41567, victim Donald Loggins was sitting in the driver’s seat of his
white Toyota Celica that was parked facing south on the west side of Central
Avenue between 87™ Place and 88™ Street in Los Angeles. [RT, 17:3766] He was
parked in front of Judge’s Hand Car Wash, owned and operated by Eulas (aka
“Judge”) Wright [RT, 17:3784, 3868]. Immediately south of the car wash was an
auto repair/auto body shop. [RT, 17:3773, 3784-5] The auto repair/auto body
shop was on the northwest corner of Central Avenue and 88™ Street. [RT,
17:3787-8]"

Victim Payton Beroit was sitting in the right front passenger seat of the
white Toyota Celica. Victim Beroit’s flashy black Chevrolet was being cleaned at
the car wash, and Beroit was waiting for his car’s wash to be completed. Beroit’s
car had expensive Daytona rims for wheels. [RT, 17:3786; People’s Exhibit #2
(photos of the black Chevrolet)]

Shortly before 3:41 P.M®, multiple gunshots were fired in rapid succession.
[RT, 17:3763-4] Loggins and Beroit were shot multiple times. Emergency
medical personnel arrived. Loggins was already dead. [RT, 17:3770; 18:4015]
Beroit was taken to Martin Luther King Hospital where he was pronounced dead.
[RT, 17:3770-2, 3911, 3915; 18:4013; Peoplé’s Exhibit #4 (coroner’s photos of
deceased victim Beroit) and People’s Exhibit #5 (photos of deceased victim
Loggins within the white Toyota)]

Police arrived at the crime scene, cordoned off the area as best they could,
then conducted a crime scene investigation. [RT, 17:3766-3768, 3909-3910, 3918;

3 Hereafter, (RT, 18:3999, 4156)

4 See Attachment “A” and Attachment “C”.

5 The initial 911 telephone call reporting the shootings came at 3:41 P.M. [RT,
18:3999; People’s Exhibit #25]
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18:4017-4018] The windows of the white Toyota were down and no broken glass
was evident near the car. [RT, 17:3774-5, 3912] A bullet entry hole was located in
the headrest of the driver’s seat [RT, 17:3775; People’s Exhibit #3, photo F] and a
corresponding exit hole was observed at about the same height in the “upper
quarter panel” on the driver’s side of the car. [RT, 17:3774-5, 3803; People’s
Exhibit #3, photos D and F] An expended projectile was found in the street to the
driver’s side of the car. [RT, 17:3778] No other bullet holes were observed in the
car, and the windshield was not damaged. [RT, 17:3775, 3803-4] Police located
nine (9) 9-millimeter brass casings in close proximity to each other. All were
found in or near the gutter to the right, and ahead, of the white Toyota Celica. [RT,
17:3778-84; People’s Exhibit #17]°

Firearms expert Starr Sachs examined the collected evidence, and opined
that all 9 casings had been discharged from the same weapon. [RT, 17:3833] She
also testified that the recovered bullets from the victims and one of the bullet
fragments collected at the scene were fired from the same weapon, and that
weapon could have been an Uzi. [RT, 17:3836-8] Although the expert witness
could not say the same weapon had fired the bullets and ejected the casings, she
was of the expert opinion that they were all of the same caliber and all were
proprietary to Winchester. [RT, 17:3833-4, 3839] Further, she explained that the
ejection port of an Uzi is to the right, meaning she would have expected the
shooter to have been standing to the left of where the casings were found. Upon
looking at crime scene photos showing where the casings were located [People’s
Exhibit #17], and after looking at the photo of the exit bullet hole in the left side of
the Toyota [People’s Exhibit #3, photo F], she opined this evidence would be
consistent with the shooter having been standing near the passenger door of the

white car, or a little bit further away but facing the car. [RT, 17:3843-7, 3858-60;

% See Attachment “C”, infra. In this photocopy of People’s Exhibit #17, chalk
circles drawn around the shell casings can be seen where they were located
between the white Toyota and the van parked south of the white Toyota.

10



People’s Exhibit #17, the photograph illustrating the two possible locations with
“S’s”.]7 The shooter, however, would not have been standing out in the street.
[RT, 17:3804-3805, 3861]

Sachs displayed three live weapons to the jury for the purpose of
establishing they appeared similar; an assault weapon called a MAC 10, an assault
weapon called a Tech 9, and an Uzi carbine. [People’s Exhibits #24, #25 and #26]
The expert witness demonstrated how each weapon is loaded with a magazine
containing bullets. The magazine could be of different sizes depending on the
number of bullets contained in it. The bullets and casings were consistent with
having been fired from an Uzi carbine. [RT, 17:3849-3854] Photos of the three
weapons were subsequently substituted into evidence for the weapons themselves
as People’s Exhibits #35, #36 and #37, respectively. [RT, 21:4768-4769]

Dr. Christopher Rogers, an expert witness in forensic pathology reviewed
the autopsy reports for both victims. He testified that Loggins had been shot twice
in the right side of the head and once in the right side of the body. The trajectory
of each bullet was basically horizontal. [RT, 18:4093-4099] Beroit had also been
shot three times; twice into the right ear and once into the right shoulder. The
trajectories were right to left and horizontal. [RT, 18:4100-4102] Dr. Rogers
opined that if the two victims had been seated in a car, the shooter would have
been standing to their right, on the passenger side of the car, and parallel to the
passenger door. [RT, 18:4110, 4114]

CIVILIAN WITNESSES WHO SPOKE TO THE POLICE
IMMEDIATELY 