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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

CAPITAL
Ve CASE
ERVEN R. BLACKSHER, 5076582

Defendant and Appellant.

INTRODUCTION

Erven Blacksher ruthlessly murdered his nephew and his sister after
becoming angry over what he viewed as his nephew’s disrespectful behavior
towards himself and his mother, and his sister’s refusal to do anything about her
son’s behavior. In the days leading up te the murders, appellant told scveral
family members about his frustration with his nephew and his mtention to kill
him. He said he would kill his sister as well 1f she mterfered with his plans.
Three days before the murders, appellant’s sister had him arrested for
threatening her son’s life with a baseball bat. After appellant was released from
jail, he obtained a gun and the keys to his mother’s home, where his sister and
nephew were staying.

On the moming of the murders, appellant waited for his brother-in-law
to lcave for work before entering his mother’s home. After speaking briefly
with his mother in her bedroom, he walked into his nephew’s bedroom and shot
him in the back of his head while he slept. When appellant’s sister heard the
gunshots, she ran into her son’s room and asked appellant what he had done.
When she realized appellant intended to shoot her as well, she raised her hand

up to her head in a funle attempt to protect herself from appcllant’s bullet.



Appellant shot her in the head and fled the scene.  After calling two relatives
and concocting a story about seemng two masked men enter his mother’s home,
appellant left on a bus to Reno, where he disposed of his clothes and gun. In
his statement to police two days later, appellant continued to claim that masked
men committed the murders.

At trial, appellant maintained his story about the masked men. He
argued in the alternative that he was unable to form the requisite intent for
murder due to symptoms of paranoid schizophrenia. The jury rejected both of
these defenses and convicted appellant of the first degree murder of his nephew,
the second degree murder of his sister, and found true a multiple-murder special
circumstance. During the sanity phase, the jury rejected appellant’s claim that
he was insane at the time of the murders. The jury thereafter imposed the death
penalty.

On appeal, appellant raises various challenges in connection with each
phase of trial. Most of appellant’s claims, however, have not been preserved
for appellate review. Even if considered on their merts, the claims are
unpersuasive. A brief summary of cach of these claims is set forth below.

Appellant raises three “global 1ssues™ in connection with the criminal
proceedings against him. His first claim s that he was tried while incompetent
in violation of his federal constitutional rights. The record shows, however,
that the trial court ordered three different doctors to conduct competency
evaluations of appellant, and that two of those doctors found appellant
competent to stand trial. The trial court thereafter found appellant competent
based on the opinion of one of those two doctors.

Appellant’s second claim is that he was denied his right to be present on
17 different occasions during trial. The proceedings in question, however, all
mvolved hearings between the court and counsel conducted outside the

presence of the jury, in which procedural or legal matters were discussed.



Because appellant had no night to be present at such procecdings, his
constitutional and statutory rights were not violated.

Appellant’s third claim is that the prosecutor had a discriminatory
purposc in using his peremptory challenges against two Black prospective
jurors. Appellant’s attempt to establish a prima facie case of discrimination in
the trial court, however, was woefully inadequate. Nor does the record on
appeal reveai any such discriminatory purpose on the part of the prosecutor.

Appellant also raises numerous challcng-es to the guilt phase verdict,
beginning with an attack on the introduction of ceriain hearsay statements made
by his mother after the murders. The majority of the statements introduced at
trial concerned statements his mother made at the scene of the murders while
she was still in a state of distress. The tnal court properly admitted those
statements under the spontancous statement exception to the hearsay rule. The
trial court also properly admitled appeltant’s mother’s statement to police the
day after the murders to impeach her preliminary hearing testimony. Although
appellant’s mother was found incompetent to testify as a witness at trial,
appcllant’s confrontation rights were not vielated by the introduction of her
statement to police as appellant had a prior opportunity te cross-examine her
about the statement at the preliminary heanng.

Appellant also objects 1o the court’s admission of hearsay staterments
made by his mother two days before the murders while she was on her way to
the courthouse to obtain a restraining order against bim. Again, because such
statements were admissible to impcach his mother’s preliminary hearing
testimony, the court did not err in admitting the statements. Moreover, because
the statements were admitted for purposes of impeachment only, their
admission did not violate appellant’s confrontation nights.

Appellant next argues that he was precluded from introducing evidence

to impeach the testimony of his family members who denied knowledge of his



mental health problems. The rccord shows, however, that appellant was
afforded ample opportumty to impeach such testimony, and was only prevented
from mtroducing testimony that took the form of inadmissible hearsay.

Appellant also asserts that the prosecutor’s cross-examination of a
defense witness exceeded the limited purpose for which such testimony was
admitted. However, because appellant opened the door to such questioning on
direct examination, the trial court properly found that the prosecutor’s cross-
examination did not exceed the scope of direct examination.

Next, appellant contends that the court gave jurors the impression that
it was aligning itsclf with the prosecution and against the defense by making
comments that were sarcastic and disparaging of defense counsel. The record
shows, however, that the comments were well-deserved reprimands prompted
by defense counsel’s improper conduct.

Appellant also argues that the five autopsy photographs of the victims
admitted by the trial court were irrelevant, inflammatory, and a violation of his
federal constitutional rights to due process and a fair trial. Contrary to
appellant’s assertions, the photographs were relevant as they clanfied the
coroners’ testimony regarding the cause of death, and were probative of
appellant’s malice, deliberation, and premeditation in murdering his victims.
Additionally, while the photographs wcre admittedly unpleasant, they were not
unduly inflammatory.

Appellant next brings several challenges to the trial court’s instructions
during the guilt phase. The first involves the trial court’s instruction on the
presumption of sanity. Because this Court has previously rejected an identical
challenge to such instruction, appellant’s claim necessarily fails.

The second claim of instructional error involves the trial court’s
instruction that an intent to kill was a necessary element of the lesser included

offense of voluntary manslaughter. Although the tnal court’s mstruction was



consistent with then-current law, this Court has subsequently disapproved of
such an instruction. We submit, however, that the error was harmless on the
facts of this casc.

Appellant next contends that the tnal court erred in rejecting defense
requested instructions on spontancous statements and giving a “severely
modificd version™ of such instructions instead. However, because appellant
stipulated to the modification, he cannot now challenge 1t on appeal. In any
event, because the court’s modified instruction was a correct statement of faw,
appellant’s challenge to the instruction fails.

Appellant also argues that the tnal court improperly rejected a defense
“pinpoint” instruction on the jury’s consideration of mental state evidence. But
because, as the tmal court expressly found, this instruction was duplicative of
the standard instruction on the subject, appellant was not entitled to the
requcsted instruction,

Appellant next raises two challenges to the samity phasc verdict. First,
he contends that the tnal court crred m allowing the prosecutor to cross-
examinc a defcnse witness about her change of opinion conceming her
diagnosis of appcllant 20 ycars carlicr. However, becausc the witness’s change
of opinion was rclevant to the issuc of appellant’s sanity, the prosccutor was
entitled to cross-examine her on the subject.

Next, appeilant contends that the trial court 1ssued mconsistent rulings
during the testimony of a dcfense expert, and that the trial court allowed the
prosecutor to exploit an earlier discovery violation during the expert’s
testimony. The trial court, however, properly allowed the prosecutor to ask
questions calling for admissible evidence while precluding the defense from
asking other questions calling for speculation. Moreover, therc is no support
for appellant’s contention that the prosecutor commitied a discovery violation

and was later allowed to exploit such violation.



Appellant next raises several 1ssues in connection with the penalty phase,
beginning with his assertion that the prosecutor committed misconduct in his
penalty phase opening statement by referring to the expected testimony of an
expert witness who was not ultimately called. Because the prosecutor relied on
a tentative rling by the tnal court n referring to such testimony, however, no
misconduct is shown. Also, we note that after the court reassessed the
relevance of such testimony, it instrucied the jury to disregard the prosecutor’s
comments. Any error resulfing from the prosecutor’s remarks was therefore
cured by the tnal court’s subsequent admonition.

Appellant also makes a broad attack on victim 1mpact evidence in
general, and the victim impact evidence admitted in his case in particular. His
broad attack on victim evidence in general is foreclosed by decisions of this
Court and the United States Supreme Court which have repeatedly upheld the
constitutionality of such evidence. His attack on the specific evidence
introduced in his case also fails. The evidence here was brief, focused, relevant,
and well within the guidelines set forth by this Court and the United States
Supreme Court.

Appellant next contends that he was precluded from presenting certain
mitigation evidence durnng the penalty phase. Appellant, however, was
afforded ample opportunity to present mitigation evidence during the penalty
phase, and was only prevented from presenting evidence that did not meet the
standards for admission.

Appellant also takes 1ssue with the trial court’s failure to re-instruct the
jury on how to cvaluate the credibility of witnesses during the penalty phase.
Following the reasoning of previous decisions of this Court, we submit that any
error in the omission of such instructions was harmless.

The remainder of appellant’s challenges to the penalty phase verdict

consist of standard objections to California’s decath penalty statute and penalty



phase instructions. All of these claims have been rejected by this Court and
appellant provides no basis for this Court to reconsider its prior decisions,

Appellant also claims numerous instances of prosecutonal misconduct
during the prosecutor’s closing arguments i the guilt, sanity, and penalty
phases. Most of his claims, however, were not preserved for appellate review.
Even if considered on their menits, the claims are unpersuasive. The prosecutor
conducted himself in a professional manner and commitied no acts that denied
appellant due process.

Appeliant next contends that the tnal court failed to make a finding
concerning his competency before sentencing him, and erred in refusing to
appoint a third attorney io represent him on the tssue of his competency.
However, because the trial court never declared a doubt as to appellant’s
competency or instituted formal proceedings pursuant o Penal Code scction
1368, the court was not required to make an express finding of competency
before proceeding with the sentencing hearing. Nor was the court required to
appoint a third attorney to represent appellant simply because he disagreed with
his attorneys on his competency to be sentenced.

Finally, we note that none of the errors claimed by appellant, whether
considered individually or cumulatively, resulted in any prejudice.

Consequently, the judgment and sentence in this case should be affirmed.
STATEMENT OF THE CASE

The Alameda County District Attorney filed an amended information
charging appcltant, Erven R. Blacksher, with two counts of first degree murder
{counts one, two— Pen. Code, § 187),¥ and one count of possession of a firearm

by a felon (count three—§ 12021). (CT 416-417.} The information further

1. All further statutory references are to the Penal Code unless otherwise
noted.



alleged firearm-use enhancemenis as to the murder counts (§§ 1203.06,
12022.5), a multiple-murder special circumstance (§ 190.2, subd. {a)(3)}), and
seven prior felony convictions, three of which were alleged to have resuited m
prison terms (§ 667.5, subd. {(b)). (CT 416-420.) Appellant pleaded not guilty.
(CT 72))

The jury frial was divided into three phases: guilt (during which the
prior-conviction allegations were severed from the charged offenses for
purposes of trial), sanity, and penalty. At the conclusion of the guilt phase, the
jury found appellant guilty of first degree murder as to count one (victim Torey
Lee), guilty of the lesser included offense of second degree murder as to count
two (victim Versenia Lee), and found true the fircarm-use enhancements and
the special-circumstance allegation. (CT 1316-1318.) As a result of an
oversight, the jury did not return a verdict on count three, and the court granted
the prosecutor’s motion to dismiss the count. (CT 1223.) After the jury found
appeliant was sane at the time of the murders (CT 1430), appellant admitted all
seven pnor-felony-conviction allegations. (CT 1495)) The jury thereafter
returned a verdict of death. (CT 1559.)

On February 9, 1999, the court sentenced appellant to death, staying the
sentences on the firearm-use enhancements and the prior-prison-term
enhancements. (CT 1640.4.) Appellant filed a notice of appeal on February 19,
1999. (CT 1640.18.)

STATEMENT OF FACTS

GUILT PHASE

In May of 1995, appeliant’s mother, Eva Blacksher, lived 1o a single
family residence at 1231 Allston Way in Berkeley. She shared her home with
her daughter, Versenia Lee, Versenia’s husband, Sammie Lee, and Versenia

and Sammie’s 19-year-old son, Torey Les. Appellant lived alone in a cottage



behind his mother’s home. On the moming of May 11, 1995, appellant entered
his mother’s house and shot his sister and nephew to death. The following is
a summary of the cvents cstablished at tnal lcading up to the murders, the
murders themselves, and events occurring after the murders. |

The Living Arrangements At 1231 Alston Way And

Appellant’s Relationship With His Mother

Appellant moved in with his mother immediately after his father’s death
in 1989. (RT 2114, 2121,2294.) After his father died, appeilant’s older sister,
Ruth Cole, came over on a daily basis to help out her mother. (R1T 2122-2123))
Although appellant was hving in the house at the time, he did nothing to help
his sister. (RT 2123.) Ruth eventually stopped coming over to her mother’s
house when appellant told her he did not want her 1n the house or around their
mother. (RT 2123-2124.) Appellant said that he wanted to take care of
everything on his own. (RT 2123} Appellant demanded that his mother tell
his older brothers, fames and Artis Blacksher, to stay away from the house as
well. (RT 2123-2124,2394-2395.) Evatold James and Artis that they should
stay away to keep down the confusion. {RT 2394-2395.} Both men stopped
going over to their mother’s house during the time that appellant lived there.
(RT 2394-2395.)

Eva and appellant got along for the most part. (RT 1850, 2129-2130.)
Appellant was the baby of the family and Eva’s favorite son. (RT 2117,2218))
Appellant had a lot of influence over Eva; she gave him anything he wanted,
and did cverything for him. (RT 2129-2130, 2222, 2393-2394 ) Appellant was
very controlling; at times his mother seemed afraid of him and tned to stay
away from him, and other times she complained about him. (RT 1850, 2218,
2222,2393-2394.) Appellant did not work from the time he began living with
his mother up unul the time of the murders. (RT 2129-2130, 2341-2342) He
did not pay for foed, clothes, orrent. (RT 2394.)

9



Eventually, Eva became sick and frail and moved in with Versenia and
her family, who were living in an apartiment in Oakland. (RT 2124-2125,2217-
2218.) Appellant continued living in his mother’s house while she lived in
Versenia’s apartment. (RT 2124-2125.) After a few months, appellant’s older
siblings decided that their mother should be living in her own home. (RT
2125} In 1990, Eva moved back into her home with Versenia, Sammie, and
Torcy, so that Versenia could continue taking care of her. (RT 2125, 2128,
2292-2294,2340-2341.) Eva and Versenia had a good relationship during the
time they lived together. (RT 2128-2129.} Versenia, Sammie, and Torey lived
with Eva for about five years before Versenia’s and Torey’s deaths. (RT 2128.)

Appellant moved into the back cottage when his mother returned home
with Versenia’s family. (RT 2126-2127, 2294, 2395)) He took most of his
mother’s fumiture with him when he moved. (RT 2126-2127.) Appellant

seemed jealous of Torey because Torey got to live in the main house with Eva.
(RT 2393)

May 7, 1995—Appellant Tells Family Members That He Is

Going To Kill Torey And That He Will Also Kill Versenia If

She Gets In His Way

On Sunday, May 7, 1993, around 1:00 a.m., appellant went to visit his
older brother, Elijah Blacksher, at Elijah’s home in Oakland. (RT 2472-2473.)
Appellant was angry at the time. (RT 2473.) He told Elijah that Torey had
been “messing” with him and that he wanted to get a gun and kill him. (RT
2473-2482.) When Elijah asked why, appellant said that Torey and his friends
had threatened him and thrown rocks at his car. (RT 2482, 2519.) Appecllant
also said that Torey was disrespecting Eva by dealing cocaing in front of her
house and banging people inio her house. (RT 2485.) When appellant asked
Elijah if he would get a gun for him, Elyjab said no. (RT 2475-2476.) Eljjah

tried to reason with appellant, rerunding him that Torey and Versenia were his

LO



fanuly. (RT 2479.) Appellant said he did not care, that he was “fed up” with
Torey and that Torey had “messed” with him for the last ime. (RT 2478, 2481-
2482.) Appellant said that as soon as he found a gun, he was going to kill
Torey. (RT 2482-2483.) Elijah tried to calm appellant down and get him to
stay the night, but appellant teft to go find a gun. (RT 2483-2484))

Elyah spoke with appellant on the phone later that morning. (R'T 2486.)
Appellant told Elijah that Torey was still “messing” with lim. (RT 24806.)
Eljjah told appellant to calm down and stay away from Torey. (RT 2489.)
Elijah asked appellant to come stay with him, but appellant refused. (RT 2489.)

Elijah saw appellant again later that day. (RT 2489.) Appellant repeated
that Torey was “messing” with him and that he was going to hurt im. (RT
2489-2491) Appeliant complained that he was also having trouble with
Versenia, that she was always taking Torey’s side, and that no one wanted to
listen to what appellant had to say. (RT 2492.) Appellant told Elijah he was
still trying to find a gun. (RT 2490.) Elijah reminded appellant that Versenia
was his sister and tried to calm him down. (RT 2493.) Elyah cventually
decided to enlist the help of his eldest brother, James Blacksher, in calming
appcllant down. (RT 2493-2490.)

Elijah and appellant drove separately over to James’s house. (RT 2493,
2499.) Both James and lis wife, Frances, were home af the time. (RT 2295,
2342, 2493.) Elijjah told James and Frances about the things appellant had been
saying to him. (RT 2494-2496.) Appellant was sull upset and angry. (RT
2295, 2342-2343.) He paced across the floor and would not calm down. (RT
2295, 2342-2343.) Appellant kept repeating that he was going to kill Torey,
and that 1f Versenia got in his way, he would kifl her too. (RT 2296-2298,
2343-2345.) Appellant complained that Versenia was always protecting Torey
and standing by him no matter what he did. (R'T 2298.) Appellant said he was
going to use a baseball bat to “knock {Torey’sy brains out.” (RT 2298-2299,
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2322,2343,2345.) When Frances asked appellant why he would want to hurt
Torey, appellant said Torey was “messing”™ with him and that he did not want
Torey in Eva’s house. (RT 2297.) Elijah begged appeilant not to hurt Torey,
again reminding him that Torey was his “flesh and blood.” (RT 2498.) Frances
also tried reasoming with appellant, reminding ham that he was Versenia’s
favorite brother and that Versenia was his best friend. (RT 2298.) Appeliant
would not listen; in a harsh tone, he insisted that he was going to get a gun and
shoot up “the whole place.” (RT 2348-2349.) James wamed appellant not to
go through with it, pointing out that he would just end up destroying his own
home. (RT 2348-2349.) James advised appellant to go home, get some rest,
think over the things he had been saying, and to leave Torey alone. (RT 2344.)
James had no trouble understanding appellant duning their conversation. (RT
2349.) Once James realized appellant was being sertous, he told him to get out
of his house. (RT 2349.) Eljah and appellant walked out of James’s house
together, (RT 2499.} Before they left, appellant told Elijah he was going to go
buy a gun on the street. (RT 2499.) Appellant then got in his car and drove
away. (RT 2499.)

Eljah called appellant later that night because he was concerned about
him; he had “never seen [appellant| like that before.” (RT 2499-2500.) When
Elijah asked appellant how he was feeling, appellant told him he still felt the
same way. (RT 2500.) Eliyah again asked appellant to come stay with him.
(RT 2500.) When appellant declined, Elijah told him to “chill” in the back
coltage and stay away from Torey, (RT 2500.)

May 8, 1995 Appellant And Torey Argue Qutside Eva’s

Home

Early in the evening on May 8, 1995, appellant and Torey got mntfo a
verbal argument in Eva’s driveway. (RT 1821-1822) They were arguing

about appellant trying to run Torey and his friends over with his car, and Torey
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and his friends hitting appellant’s car with bricks after he attacked them. (RT
1822, 1865-1866.) Both men sounded angry. (RT 1822-1823.) The argument
finally ended when Versema went outside and convinced Torey to come inside
with her. (RT 1823-18235.)

Eva spoke with Elijah and told him that “all hell had broke loose.” (RT
2501.) Elijah went to talk to appellant. (RT 2501.) He told appellant to stay
in the back cottage and keep away from Torey. (RT 2501.) Appellant said that
he was going to continue looking for a gun, and that as soon as he found one,
he was going to kill Torey. (RT 2501-2502.) He said, “Man, ! done thought
about it and thought about it, I'm going to kill im.” (RT 2501-2502))
Appcllant scemed fed up. (RT 2505.) Elijah begged him to stop talking like
that. (RT 2505-2506.)

Around 11:00 p.m. that evening, Versenia called the police. (RT 2274-
2276.) She was nervous and shaking when Officer Luis Mesones arrived. (RT
2275.) She told Officer Mesones that appetlant had threatened to kill Torey by
“bash{ing] in [his] head.” (RT 2276, 2278.) She also told informed him that
appellant was schizophrenic and had stopped taking his medication. {RT 22806-
2288.) She sard that appeilant sometimes became angry at people for no
apparent rcason. (RT 2287.) Because appellant was not at home, Officer
Mesones had Versenia sign a citizen’s armest form before he left. (RT 2276-

2278.) He told ker to call him back if appellant retumned home that night. (RT
2278.)

May 9, 1995—Versenia Has Appellant Arrested

Sometime between 1:00 am. and 2:00 a.m. on May 9, 1995, Versenia
woke up after heanng a noise in the living room. (RT 2135.) When she
entered the room, she found appellant sitting i the dark with a bascball bat.
(RT 2134-2135.} When she asked him what he was doing, he told her he was
waiting for Torey 1o come home so he could kill hmm., (RT 2134-2136.})
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Versenia called the police. (RT 2136.) Versenia was nervous and shaking
when Officer Mesones armived, (R 2278-2279.) She told him that appellant
was inside the house. (RT 2279.) When Officer Mesones asked appellant if he
had threatened io hurt his nephew, he did not respond. (RT 2281.) When
Officer Mesones asked him again, appellant responded angrily that Torey had
“disrespected my mother by bringing his friends in the house.” (RT 2282-
2283.) Appellant was somewhat incoherent and rambling when Officer
Mesones spoke to him, and he stared straight ahead the whole time instead of
looking at the officer. (RT 2283, 2287-2288.) Officer Mesones arrested him
and took him to jail. (RT 2282-2283.) He did not appear to fit the critena for
involuntary civil commitment under Welfare and Institutions Code section 5150
at the time he was arrested. {RT 2285.)

At approximately 3:00 a.m., appellant called his sister, Ruth Cole, from
jail. (RT 2132-2134.) He explained why he was in jail and asked her to bail
him out. (RT 2134-2138.) Appellant gave her specific instructions on how to
bail him out. {RT 23137-2138.) Ruth had no difficulty understanding what
appellant was saying while they talked on the phone. (RT 2138-2140.}) Two
or three times during the conversation appellant said that he wanted to kill
Torey. (RT 2136.) Appellant said he was upset with Torey because he was
being disrespectful towards Eva and bninging people by her house. (RT 2266-
2267.) Although appellant had a senous tone when he was talking about
wanting to kill Torey, Ruth did not take him seriously. (RT 2138-2140.)

Versenia And Eva Obtain A Restraining Order Against

Appellant

Later that momning, Ruth went to her mother’s house to find out if what
appellant had told her was true. (RT 2138, 2140.) When she pulled up in front
of the house, Ruth saw Verscmia and her mother getting rcady to go

somewhere. {RT 2141.) She drove them to the courthouse to get a restraining
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order against appellant. (RT 2141-2143) Eva and Versenia discussed the
restraining order in the car on the way to the courthouse. (RT 2144-2147)
When Ruth asked them why they were getting a restraiming order, Eva told her
that they were afraid because of appellant’s actions earlier that moming. (RT
2144-2147.) Eva said that appellant was in the tving room with a baseball hat
threateming to kili Torey. (RT 2154-2156.) Atthe courthouse, Versenia filted
out the paperwork for a restraining order and her mother signed it. (RT 2157-
2176.)¥

Appellant Gets Out Of Jail; Eva Gives Him The Keys To Her

House

When appeliant returned home from jail later that day, he demanded that
his mother kick Versenia and her family out and give him the keys to her house.
(RT 2233-2234,2264,2327,2369,2385.) Evatold Verscnia to give appellant
her keys so he could go make a copy. (RT 23835.) Versenia was upset that Eva
gave appellant the keys to her house. {(RT 2328.) She “tried totalk Eva. .. into
evicting [appellant] because she was afraid, but Eva told Versenia that
[Versema’s family] would be the oncs evicted.,” (RT 1862, 2385, 2533))
Versemia fold her mother that she would move because she did not want any
problems. (RT 2370.) Versenia thereafter made arrangements to move her
family out of her mother’s house by the first of the month. (RT 1859, 2320,
2328-2329, 2370.)

Later that afternoon, Ruth received a call from appellant. (RT 2182-
2183.) He told her he wanted to come by and talk to her. (RT 2182-2184)
Ruth was home alonc when appellant armived. (RT 2186-2187.) He told her
that he knew she and Versenia had obtained a restraining order against him.

(RT 2187-2188.) Appeliant showed her the keys to Eva’s house and told her

2. The restraining order was found on a dresser in Versenia and
Samnte’s bedroom after the murders. (RT 1792-1795)
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that Eva had given them to him after Versena told him about the restraining
order. (RT 2191-2192,2264-2265, 2326.) He said at least three imes that he
was going to kill Torey. {(RT 2188-2190.) He said he wanted to kill Torey
because he was disrespectful towards Eva and his fnends were always “in and
out of the house.” (RT 2188-2190.) Eva had no trouble understanding
appellant during their conversation. (RT 2190.) Ruth defended Torey and
reminded appellant that he was old enough to be Torey’s father, that he was
Torey’s uncle, and that he “needed to give Torey support if there was a
problem.” (RT 2189-2190, 2195.) While Ruth took appellant seriously “up to
a point,” she could not believe what he was saying. (RT 2191.)

Ruth’s husband, Willie Cole, returned home from work while appellant
was still talking to Ruth. (RT 2199, 2419.) Appellant told Willie that he was
going to kill Torey. (RT 2420.) Willie had no trouble understanding appellant
during their conversation. (RT 2420.} When Willie asked appellant why he
wanted to kill Torey, appellant took him cutside and showed him where Torey
had hit his car with a brick. (RT 2421.) Appellant pointed out a small dent on
the left, rcar fender of the car. (RT 2421.) Appellant told Willie that Torey and
his friends had threatened “to get him.” (RT 2428-2429.)

May 10, 1995—Appellant Makes Up His Mind To Kill Torey

And Buys A Gun

On the afternoon of May 10, 1995, appellant stopped by Eljjah’s house.
(RT 2506.} He said he was fed up with Torey, that Torey would not leave him
alone, and that his mind was made up: he was going to kill him. (RT 2506-
2507.) Elijah asked appellant to come inside his house and stay with him. (RT
2507.) Appellant said he bad to leave, that he was going to buy a 357 Magnum
from a “guy” on the “east side” at 7:00 p.m. (RT 2507-2508,2510.) Appellant
told Elijah that he had already withdrawn money from the bank, and that he did
not care how much the gun cost. {RT 2508.) Elyah asked appellant to gave him
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the money, (RT 2508-2509.) Appellant refused; he said he was going to get
the gun and hurt Torey. (RT 2509-2510.)

May 11, 1995—Appellant Shoots Torey And Versenia

On May 11, 1995, around 5:40 a.m., Sammme left for work. (RT 1825-
1826.) Before leaving, he saw Torey aslcep in his bed, which was set up in the
dining room. (RT 1823-1826.) Versenia accompanied Sammie to the front
door and kissed him goodbye. (RT 1826-1827))

Around 6:30 am. or 6:45 am., Elijah called appellant. (RT 2510))
Elijah asked appellant if he had calmed down. (RT 2510-2511.) Appellant told
Elijah that he had bought the gun, and that he still felt the same way. (RT
2510-2511.) Elijah begged appellant to stay in the back cottage until he could
get there. (RT 2511.) He told appellant to think about their mother; that she
was old and it would kill her if appellant killed Torey. (RT 2511.) Because
appellant sounded se angry, Elijah tned to hurry up and get over to the house.
(RT 2515.)

At approximately 6:30 a.m. to 0:45 a.m., Eva’s next-door neighbor, John
Adams, went outsidc to trim his tawn. (RT 1928, 1946.) He did not use any
motorized equipment that day. (RT 1929} Around 7:00 a.m., he went inside
his house to wake up his niece for school. (RT 1929, 1947.) After a couple of
minutes he went back outside to work in his yard. (RT 1929, 1947.) Aboutten
to fifleen minutes later, he saw appellant back his car down the driveway
towards the street. (RT 1929-1931, 1947.) Appellant stopped the car and got
out. (RT 1932.) He had on a black cap and a black lcather jacket. (RT 1934.)
Adams said hello and asked appellant how he was doing. (RT 1932, 1935))
Appetlant said okay, and walked inside his mother’s house. (RT 1932, 1935))
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Appellant went into his mother’s bedroom and asked her about supper.
(CT 755-756.¥ After speaking with his mother, appcilant walked down the
hallway and turned into the dining room. (RT 2587-2588.) Within scconds,
Eva heard two gunshots, {(/bid) She did not hear any voices before hearing the
gunshots. (fbid.) From where she was in her bedroom, she had a direct view
down the haliway to the door of Versema’s bedroom. (RT 2588-2589) She
saw Versenia come out of her bedroom. (RT 2588-2589.) Versenia called out
to her mother that she had “heard a gun shoot and she was going through the
house.” (CT 756-757.) Eva saw Versenia turn into the dining room and say
something like “what are you doing?” or “what is wrong with you?” (RT 2588-
2589.) Eva then heard a single gunshot. {CT 756-757; RT 2588-2589) Eva
got out of bed and made her way to the dining room. (CT 756-757; RT 2589-
2590.) She saw Versema in a standing position with blood coming out of her
head. (RT 2589-2590.) Verscnia slumped to the ground and cned out,
“Mother, mother.” (CT 756-757; RT 2589-2590.) Eva ran out of the house.
{CT 756-757.) She did not see appellant or anyone else in the house when she
left. (CT 758-759))

Approximately five to 10 minutes after seeing appellant go into the
house, Adams heard a pop coming from inside the front part of Eva’s house.
(RT 1935-1936.¥ From the time appellant entered the house to the time

Adams heard the pop, he did not see appellant leave the house or anyone else

3. The jury was informed that Eva had been found incompetent to
testify due to both physical and mental incapacity, namely dementia,
Alzheimer’s Disease, and diabetes. (RT 1867-1868.) A transcript of Eva’s
preliminary heanng testimony was then read to the jury (RT 1868; see also CT
755-769.) Her statement to Inspector Bierce the day after the murders was also
mtroduced to impeach her preliminary hearing testimony. (RT 2583-2590.)

4. An cvidence technician testified that the dining room was in the front
portion of the house. (RT 1769-1770.)
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enterit. (R'1 1935, 1939} Adams continued working in his yard until he heard
another pop approximately 25 to 30 seconds later, along with what sounded like
an “ah™ coming from the same area as the pop. (RT 1937} The “ah” sounded
like a female voice, and the pop sounded like a pistol. (RT 1937-1938.) About
a minute later, Adams heard another pop. (RT 1938-1939.) Alarmed, Adams
went inside his house and called 911 from a cordless telephone. (RT 1939-
1949.) He walked over to a window facing Eva’s home and saw Eva standing
outside m a nightgown. {RT 1939-1941.) Her feet were bare and there was a
red substance on them that looked like blood. (RT 1941-1942) She was
hysterical. (RT 1941.) She walked towards his house and called out in an
excited voice, “Jim, help me. Help mic, Jim.” (RT 1941-1942.)% He went to
his front door to let her know that he had 911 on the line. (RT 1942)) She said,
“They’ve been shot, they've been shot. Beanie and Torey have been shot.”
(RT 1942,)¥ It also sounded as if she said that appeltant had shot Versenia and
Torey and then shot himself. (RT 1943-1944.) Although Eva was excited, he
understood her clearly. (RT 1943-1944.) lHe tried to reassure her, but she
remained hysterical. (RT 1943.) She was stili hysterical when the police
amved. (RT 1944.)

Sara Winter lived across the street from Eva. (RT 1985.) She was still
in bed around 6:30 to 7:00 a.m. when she heard two or three loud bangs in
quick succession coming from outside. (RT 1989-1992.) Not long after
hearing the unusual sounds, Winter got out of bed. {RT 1991.) As she walked
downstairs, she paused {or a moment on the statrwell landing and looked out
the window. (RT 1991-1992, 1994.) She saw appcllant standing on the porch
of Eva’s home. (RT 1991-1992, 1994.) When she first saw appellant, he had

S. Adams testified that everyone in the Blacksher family called him
“Jim.)‘

6. Bceante was one of Versenia’s nicknames.
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his back to her, and 1t looked as if he had just come out of the house and was
closing the front door behind him. (RT 1991-1994.) He then turned so he was
facing her and hurmied down the stairs of the front porch. (RT 1994-1995.) He
moved at a quick pace as if he was in a rush to leave the house and go
somewhere. (RT 1994-1995) He was wearing a dark jacket. (RT 1992.)
Winter did not hear any more sounds after seeing appellant on the porch, nor
did she see anyone else on the porch or outside the house. (RT 1991-1994,
1997-1998.)

Brian Burke and Teresa Gensler, Eva’s other next-door neighbors, were
awakened around 7:00 a.m. by three gunshots. (RT 2079-2080, 2089.) There
was a pause between the first gunshot and the last two. (RT 2079-2080, 2G89.)
The shots sounded as if they were coming from Eva’s dining room. (RT 2089,
2090.) Gensler heard what sounded like moaning at the end of the shots. (RT
2090.) The moammg sounded female. (RT 2090.) Gensler then heard a car
pull away from Ev.a’s home. (RT 2091-2092.) The car sounded as if it was
coming from the end of the dniveway. (RT 2091-2092.) Burke got out of bed
and looked out a window towards Eva’s driveway, but did not see anyone. (RT
2080.) Gensler also got out of bed and looked out a front window. (RT 2091.)
She saw Eva, Adams, and the police standing outside Adams’s home. (RT
2091, 2094.) Eva appeared distressed, confused, and excited. (RT 2095.)

At approximately 7:20 a.m., Berkeley police officers Nicolas Neilsen,
Gary Larsen, and Larry Queen were dispatched to Eva’s home to investigate a
possible homicide. (RT 1869, 1744-1745.) As Officer Neilsen walked towards
the house, he saw Eva standing with Adams on the sidewalk in front of
Adams’s home, (RT 1870-1872) Eva was wearing nightclothes and no shoes.
(RT 1872.) She was distraught, excited, agitated, and concerned. (RT 1872-
1873, 1884-1885.) Eva looked anxious to talk to him, as if something serious
had just happened. (RT 1872-1873.) Officer Neilsen stopped to talk to her and
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“find out what information she had.” (RT 1872.) ¢ was *“trying to determine
what had just happened in the house so that the police could take appropriate
action.” (RT 1874.) Evaspoke to hum first and told him that “her daughter and
her daughter’s son had just been shot” and that she thought they were both
dead. (RT 1873, 1883.} Eva said that appetlant had come into her house,
spoken to her briefly, and then argued with his sister before shooting her and
her son. (RT 1882.) Eva did not know where appellant got the gun, and she
did not see the gun when appcllant had come into her bedroom to speak to her
that moming. (RT 1882-1883.) When Officcr Neilsen asked her if appellant
was still in the housc, she said she did not know. {RT 1882} Ewva said that
appellant was wcaring a gray shirt and a black leather jacket. (RT 1883.)

While Officer Neilsen talked lo Eva outside, Officers Larsen and Quecn
entered her residence through the front door. (RT 1745, 1747.) From the
doorway, Officer Larsen could smetl gunpowder and saw Versenia’s legs on
the dining room floor. {RT 1746.) As he approached her bady, he saw that she
was lying motionless on her right side and that there was a large pool of blood
underncath her head. (RT 1747.) Her nght index finger, which appeared to be
partially severed, was also surrounded by a large amount of blood. {RT 1776-
1777.) After searching the rest of the house, Officer Larsen returned to the
dining room where he also discoveted Torey’s body lying on a bed against the
wall. (RT 1748.) Torey’s head was resting on a pillow covered in blood, and
he was lying motionless on his night side facing the wall. (RT 1748,1777.) A
blanket was partially covering his body. (RT 1777.) Torey’s and Versenia's
bodies were approximately 12 feet apart. (RT 1773.) The room itself measured
approximately 13 feet by 11 feet. (RT 1770.) The doors located at the back of
the house were locked from the inside. (RT 1788-1791.)

Afier Officer Neilsen finished speaking with Fva, he let her sit down in

an unmarked police vehicle at the scene. {(RT 1876, 2441.) Homicide
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investigator Alan Bierce spoke with Eva in the backseat of the car, but did not
take a statement at that time because of Eva’s distressed state. (RT 2584-
2585.¥ Inspector Bierce requested that a mental health worker be dispatched
1o the scene to assist Eva. (RT 2584-2585.} Daryl Brand, a family crisis
counselor with the Berkeley City Mental Health Department, showed up at the
scene in response to the call. (RT 2440.)

Brand met with a police officer at the car. (RT 2442.) He told her that
there had been a death in the tamily, and asked her to take care of Eva. (Ihid.)
Brand got into the car with Eva. (/bid.) Eva appeared to be in shock and did
not look well; she was quiet and in a state of denial. (RT 2442, 2444} Brand
called in the paramedics because she was concerned about Eva’s physical
health: Eva kept talking about her high blood pressure and was having trouble
with her concentration and memory. (RT 2444.) While she was with Eva,
Brand did not ask her any questions about what had happened in the house.
{(Ibid.)

It was later determined that both Torey and Versenia died of gunshot
wounds to the head. {RT 2055-2056, 2403.} Torey was shot in the back of the
head. (RT 2403.) A bullet passed through the mid-back, left side of his head,
into his brain, and then out the top-front, right side of his head. {(RT 2403-
2406.) A bullet also passed through a pillow lying less than one foot from
Torey’s head before hitting the wall next to his bed. (RT 1778-1787.) There
was blood on both sides of the pillow, and “a slight bit of fiber” in the hole in
the wall, (RT 1782-1785.) The bullet that passed through the pillow appeared
to have been shot at a downward angle from the center of the room. (RT 1780-
1781.) Versenia was shot on the right side of her head above herright ear. (RT
2057.) A bullet passed through her nght index (inger before hitting her in the

7. Asnoted above, Inspector Bierce took a formal statement from Eva
the next day. (RT 2585.)
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head, leadmg the coroner io conclude that her finger was very close to her head
at the ime she was shot. (RT 2057, 2060-2061.) The bullet passed through the
right, front part of her head and fodged into the nght, back part of her brain.
(RT 2062.)

The coroner who performed Torey’s autopsy noted the presence of an
old shotgun injury to his arm and surgical scars on his abdomen. (RT 2408-
2410.) The coroner also detected traces of morphine, codeine, cocaine, and
methamphetamme in his bloodstream, although their presence did not
contribute to his death. (RT 2407) Three cellophane wrapped bundies
containing suspected rock cocaine and a total of twelve dotlars were found in
Torey’s sock. (RT 1811-1812, 1814, 1818-1819.) According to Elijah, Torecy
was a drug dealer who sustained the injurtes to his arm and abdomen when
other dealers retaliated against him for stealing their drugs. (RT 2520-2521)

It was deterrmined that bullet fragments recovered from Torey’s bed and
Versenia's head made up two separate buliets that were fired by the same gun.
(RT 1778-1779, 1785-1787, 2062-2064, 2570, 2573-2575.) The bullets were
fired by esther a .357 Magnum or a .38 Special revolver. (RT 2576-2577))

Appellant’s Flight From The Scene And His Calls To Family

Members

Around 7:40 a.m. on the moming of the murders, Frances received a
telephone call from appellant. (RT 2299} He sounded nervous. (RT 2300.)
When he asked to speak 1o James, Frances told him James had alccady left for
work. (RT 2300.) He then asked Frances to go check on his mother. (RT
2300.) When Frances asked what was wrong, appellant said that he had heard
gunshots in the house. (RT 2300.) Frances told appellant she had no way of
getting over to as mother’s house. (RT 2300-2301.) She suggested that he go

inside the house 1o check things out for himself since he was already there, (RT
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2300.) Appellant said he did not want to be a witness to whatever had
happened inside the house. {RT 2301.)

After hanging up with appellant, Frances talked to James and told him
about her conversation with appellant. (RT 2351.) James went over to his
mother’s house and found her sitting in the car with Brand. (RT 2351-2352))
His mother was hysterical and upset, and was “screaming and hollenng.” (RT
2351-2352.) When he asked her what was happening, she told him that
appellant had killed Torey and shot Versenta. (RT 2352-2353.) She said that
after Versenia was shot, she fell down into Eva’s arms and said, “Mama.” (RT
2353)

Frances had some fricnds dnve her over to Eva’s house. (RT 2301.)
When she arrived at the scene, Eva was sitting inside the car with Brand. (RT
2301.) Eva had blood all down the front of her housecoat and on her shoes.
(RT 2304.) Evalooked upset. (RT 23035-2306.}) When Frances asked her what
had happened, Eva told her that appellant had shot Torey and Versema, and
then he “went down the street just as fast as he could that way.” (RT 2306-
2307.) Eva said that appcllant shot Torey while he was sleeping, and that he
shot Verscma in the head. (RT 2306-2307.) Eva told Frances that Versema fell
into her arms after she was shot. (RT 2306-2307, 2310-2311.) Blood was
streaming from her head, and it got all over Eva’s clothes. (RT 2310-2311.)
Eva said that she and Versenia had heard gunshots and that when they ran into
the dining room, Eva saw appellant shoot Versema. (RT 2331-2332.) Eva
remarked that appellant did not have to shoot Versenia and Torey. (RT 2306-
2307.)

Around 7:45 a.m. that moming, Ruth was in bed and Willie was sitting
in the katchen when the phone rang. (RT 2199, 2423.) They both picked up the
phone at the same time. (RT 2423.) Appellant was on the line. (RT 2199,
2423-2424} He told Ruth that he was wormicd about their mother. (RT 2425.)
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He said, *1 heard gunshots at the house. There’s a lot of noise and a lot of
hollering and screaming and you need to come see about mama.”” {RT 2200,
2423-2425) Appellant sounded scrious. (RT 2201.) He told her that he saw
two men weanng ski masks on the steps of the front porch. (RT 2201, 2423-
2424} He asked her to call the police and report what he had told her. (RT
2202.) When Ruth asked appellant where he was, he told her that he had left
in his car and- driven to a friend’s house m Oakland. (RT 2203, 2206, 2426.)
He would not be more specific when she asked him which friend. (RT 2203.)
When Ruth asked appellant why he did not just call the police himself, he said
that he was aftaid they would question him. (RT 2204, 2424} After hanging
up with appellant, Ruth and Willic went over to Eva’s house and found out that

Versenia and Torey were dead. (RT 2206, 2433.})
Appellant Purchases A Bus Ticket To Reno

Later that samc day, appellant went to a travel agency and purchased a
bus ticket to Reno and made a room reservation for one might at Harrah’s Reno.
(RT 2016-2018, 2036-2038.) He listed his address as 3045 Belfast Way,
Richmond, Califormia (RT 2016-2017, 2038), which was Ruth’s address. (RT
2113, 2131.) The bus left at 12:55 p.m. that day. (RT 2036-2038.)

May 13, 1995—Appellant Turns Himself In To Police

At approximately 2:30 a.m. on May 13, 1995, Berkeley police officer
Martin Heist was sitting in his patrol car outside the police station writing a
report when he looked up and saw appellant standing next to the front door of
the police station. (RT 2543-2544.) The front door was closced at the time.
(RT 2543-2544.) Appellant walked over to Officer Heist’s patrol car and said
something like, “1 believe you’re looking for me,” or “are you looking for me?”
{RT 2546.) When Officer Heist asked him who he was, appellant said, “Erven
Blacksher.” (RT 2546.) The officer recognized the name and knew that
appellant was wanted. (RT 2546.) He searched appellant and handcuffed him.
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(RT 2546.) Appellant had a small paper bag with him containing toiletrics.
(RT 2547-2548.) He was wearing a t-shirt with the words “Reno, Nevada™ on
the front, and a new pair of blue jeans. (RT 2444-2445.)

Defense Case

The defense played a tape of John Adams’s 911 call on the moming of
the murders. (RT 2619-2620; see also CT 662-664.) Adams toid the 911
dispatcher that a person had just been killed at 1231 Allston Way. (CT 662.)
He stated that he had heard gunshots, and that the mother living in the house
had told him that her son had shot her daughter. (CT 662)) When the
dispatcher asked if the son was still there, Adams consulted with Eva and
stated, “Erven’s dead too. Oh, she says the guy who did the shooting
supposedly has shot himself and he’s also shot her daughter.” (CT 662.) When
the dispatcher asked where the shooting took place, Adams again consulted
with Eva and responded, “the dining room.” (CT 663.) The dispatcher then
asked if both the bodies were in the dining room and Adams responded, “Both
are in the dining room, she said.” (CT 663.) In response to the dispatcher’s
inguiry of whether the son shot the daughter in the head and then shot himself,
Adams replied, “Well, he did, supposedly he shot her in the head and . . . shot
himself.” {(CT 664.) When the dispatcher asked if there had been an argument
that morning, Adams said, “l also think he’s had a case of mental
illness . . . over the years.” (CT 664.) Adams later told a police officer at the
scene that appellant had some kind of mental illness. (RT 1945-1946.) Eva
had one time mentioned to him 1n passing that appellant had a mental problem.
(RT 1976.)

The defense also introduced evidence that appellant had applied for
Social Security Income Disability payments on four occasions. {RT 2624.) The
first ime, in September 1979, appellant’s application was denied for medical

reasons. {RT 2624.) The sccond application was approved in November 1979,
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with payments beginning in February 1980, and ending in October 1982 when
appellant began living in a public institution. (RT 2624.) A third application
filed in July 1984 was denied for medical reasons. (RT 2624.) A fourth
application was approved in October 1986, with payments beginning in
Decembér 1986, and ending in January 1996 when appellant began living in a
public institution. (RT 2624.) Appcilant had been found eligible to receive
Social Sccunty Income payments based on a disability of paranoid
schizophrenia, (RT 2623-2624.) All payments were sent directly to appellant.
(RT 2624-2625.) Because appcilant’s Social Security Income folder was not
available at the local regional office, the defense had no information concerning
appellant’s medical condition or the names or addresses of his treating or
diagnostic physicians. (RT 2624.)

Sammie, Ruth, Jamcs, and Willic all denied knowing that appellant had
a mental illness (RT 1842-1845, 2215, 2244-2247, 2397-2398, 2435), while
Elijah Blacksher said that he was aware of lus brother’s mental illness (RT
2510-2517,2523, 2526, 2528, 2534, 2541-2542). Eljjah said that his mother
was protective of appellant because of his disabitity. (RT 2528.) To impcach
the testimony of Sammie, Ruth, James, and Willie, appellant introduced the
testimony of clinical psychologist Gerald Davenport, who detailed appellant’s
history of mental illress.

Dr. Davenport testified that he examined appellant in 1984 and again in
1996. (RT 2638-2639.) During his cxaminations of appellant, he documented
appellant’s history of mental liness. {RT 2639.) Hc obiained such information
through the records of the Criminal Justice Mental Health Unit. (RT 2647.)¥
In 1975, appellant was hosprtalized at Napa State Hospital for suicidal
tdeations. (RT 2641-2642.) He was again hospitalized in 1977 and tentatively

8. Elyjah testified that appellant had been in and out of jail for most of
his life. (RT 2539-2540.)
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diagnosed with schizophrenia and chronic alcohelism. (RT 2642} In 1981, he
was hospitalized at Herrick Hospital for multiple cpisodes of psychotic
depression. (RT 2642-2643.) In 1984, he was hospitalized at Highland
Hospital for 36 days due to a progression of symptoms, which included
religious delusions and the belief that “people were plotting against him.” (RT
2642-2644.) As aresult of the 1984 hospitalization, appellant was prescribed
antipsychotic medications, which he stopped taking once he was released from
the hospital. (RT 2644) Dr. Davenport opined that appellant probably
regressed to a psychotic state once he stopped taking his medications. (RT
2644.) In 1986, appellant was hospitalized at Walnut Creek Hospital for two
days and diagnosed with chronic, paranoid-delustonal schizophrcnia.. (RT
2644-2645) Appellant’s medical records from 1987 indicated that he was
using a tremendous amount of energy to keep his psychotic symptoms under
control, and that his diagnosis was schizophrenia differentiated with psychotic
features in remussion. (RT 2679.) In all, appellant received mental healith
treatment on eight different occasions during the period from 1986 to 1996.
(RT 2689-2690.) Assuming that appellant had been diagnosed with paranoid
schizophrenia on 10 to 15 prior occasions, Dr. Davenport would suspect that
appellant actually had the discase. (RT 2679.)

During Dr. Davenport’s 1984 examination of appellant, he diagnosed
appellant with paranoid schizophrenia in remission, and concluded that
appellant did not have a psychiatric disorder that rendered him incompetent to
stand trial. (RT 2663, 2675-2676.) At that time, appellant was onented 1n all
spheres, did not manifest any overt signs of psychosis or mental 1llness, had an
intact memory, was of average intclligence, and was capable of rational
thought. (RT 2663-2664.) Dunng the 1996 examination, appellant was
oriented in all spheres, understood the charges against him, and vehemently

denied responsibility for the murders of his sister and nephew. (RT 2661-
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2662.) Although Dr. Davenport did not give appellant a diagnosis at that tume,
he felt that appeilant was schizophrenic based on his behavior during the
interview. (RT 2639, 2676.) Appellant was somewhat guarded and suspicious,
agitated, hyperactive, and unable to sit still. (RT 2641, 2644, 2676.) He moved
around a lot, spoke loudly, and became cverly involved in his thoughts. (RT
2677, 2679.) He had bizarre verbiage, his thinking was loose and tangential,
he had delusions of persecution, and he seemed to be responding to internal
stimuli. (RT 2677-2678.) He was also euphoric, laughing loudly for no
apparent rcason. (RT 2678.) Like most mentally tll persons, appetlant denied
that he had a mental illness or that he was experiencing any hallucinations,
delusions, or suictdal or homicidal ideations. {(RT 2660-2661, 2677.)

At the conclusion of Dr. Davenport’s testimony, the following two
stipulations were read to the jury: (1} that the court had revicwed two media
videotapes taken of Eva on the morning of the murders and did not observe any
blood on her person from the mid-thigh upward (RT 2632-2633); and (2)
Frances Blacksher never told the defense investigator that Eva told her she -

actually observed the shooting of Versenia (RT 2690).
SANITY PHASE
Defense Case

Appellant’s Mental Health Treatment While An Inmate At

Santa Rita Jail In 1978, 1980, And 1981

In 1978, 1980, and 1981, appellant was an inmate at the Santa Rita Jail.
(RT 3043, 3048.) Sophic Miles, an unlicensed mental health specialist at the
jail, treated appellant there in 1978 and 1981. (RT 3007-30309, 3033} During
their first meeting in January 1978, appellant had a flat affect, was mildly
depressed and anxious, and was having trouble sleeping. (RT 3010.) Appellant

reported past heroin use, but stated that he had not done so for two years. (RT
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3011.) According to Miles, chronic abusers of heroin can suffer from auditory
or visual hailucinations. (RT 3011.) At the same time, many people with a
mental illness who suffer from hallucinations or psychotic symptoms sclf-
medicate by using heroin or alcohol. (RT 3011-3012.) Appeliant was given a _
diapnosis of depressive reaction and alcohol abuse, and prescribed the
antipsychotic drug, Mellartl. (RT 3012, 3056.)

While appellant appeared to have improved by his second visit, he
seemed depressed again on his third visit. (RT 3014-3015, 3021-3022.) He
complained that he had been having nightmares that caused him {o wake up
sweating, and reported feeling helpless and hopeless about his situation. (RT
3022-3023.) Although he had a sad affect, it was appropriate and he was
speaking clearly. (RT 3022-3023.} Approximately 10 minutes into the visit,
his mood changed and he became more positive. (RT 3022.) On his fourth
visit, he was continuing to fcel depressed. {RT 3026.) He felt rejected by his
family because he had not heard from them nt three weeks. (RT 3026.) Miles
explained that patients need support from their families and can become more
depressed if such support is lacking. (RT 3026-3027.)

Miles later saw appellant as a voluntary commitment when he tumed in
a request slip to see her. (RT 3030, 3048.) He was given a diagnosis of
psychotic depressive reactten and continued on Mellaril. (RT 3030.) Miles
explamed that the term “psychotic” meant that appellant was hearning or seeing
things, not making sense when he was talking, or that his mind was “just not all
there.” (RT 3030.)

Jail officials eventually sent appeltant to Highland Hospital for 72 hours
of involuntary mental observation. (RT 2974, 2976, 3005.) Ruth Gades, a
licensed social worker with a master’s degree in psychology, conducted an
intake evaluation of appellant at the Inpatient Criminal Justice Unit. {RT 2974,

2976.) At the ime, Gades had just begun working for the inpatient unit, and
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appellant “was probably the first, if not one of the first, people [Gades] saw.”
(RT 2974-2975, 2979.) Since then, Gades had seen “hundreds”™ of paticnts.
(RT 2979.)

Appellant complained that he was having trouble sleeping, hearing
voices, seeing a little man, and feeling suicidal. (RT 2977.) He stated that he
had been seemng the little man intermittently for the past two years, and that the
hallucination had recently become more severc. {RT 2981.) Appellant was so
bothered by the hallucination that he no longer carcd about living. (RT 2981))
Despite having suicidal thoughts, appellant expressed confidence in his ability
10 control himself and to seek help from staff if he felt he was going to injure
kimself. (RT 2982-2983.) |

When Gades asked appellant about his medical history, he reported only
one pnior hospitalization—a three-day stay at Napa State Hospatal for suicidal
thoughts, which ended in his voluntary discharge before he had received any
treatment. (RT 2978-29790.) Appellant also reported receiving head injunes at
ages 10 and 16, and abusing alcohol on a daily basis for two lo three months
prior to his incarceration, (RT 2978-2979, 2985-2986.) Gades testified that in
her experience il was not uncommon for mental patients to deny their mental
illness, but “certainly” not as common as “people acknowledging their mental
illness.” (RT 2979-2980.) Gades noted that it depended on the “setting.” (RT
2979.) Gades also testified that mentally ilt persons sometimes self-medicated
with alcohol or drugs, and that drug or alcohol abuse could contribute to both
visual and auditory hallucinations. (RT 2980.) As Gades did not have access
to any of appellant’s mental health records outside the Cnminal Justice Unit,
she had to rely entirely on the information appellant reported to her in
evaluating his condition. (RT 2984-2985.) Gades gave appcllant a diagnosis
of psychotic depression with auditory and visual hallucinations and suicidal

ideation. (RT 2984.) He was presciibed Mellanl and voluntarily discharged
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from the hospital. (RT 2981.} Appellani did not appear mantpulative to the
doctor who treated him. (RT 3003.)

Gades saw appellant again in 1980 when he was sent back to the hospital
by jail authorities for another 72 hours of involuntary mental observation. (RT
2988-2989, 3003} Appellant was moody and depressed, and his affect was
flat. (RT 2987,2990.) He complained of hearing voices and feeling suicidal.
(RT 2988-2991.) He reported that he had been seeing a physician at Berkeley
Mental Health prior to his incarceration, and that he had been prescribed
Mellaril. (RT 2988.) Gades’s clinical impression of appellant was that he was
psychotically depressed and suicidal. (RT 2988, 2990.)

On cross-examination, Gades testified that in looking over her records
of appellant, she no longer agreed with her previous diagnosis. {RT 2993.)
Gades explained that at the time she saw appellant, she believed everything he
told her and relied entirely on the information provided by him in making her
diagnosis. (RT 2992.) After 20 years in the field, Gades would approach the
situation differently and question some of the things appellant told her. (RT
2993-2994.) For instance, Gades wounld be more skeptical of appellant’s
claimed hallucination of a little man and question whether he was exaggerating
his symptoms in order to attain some secondary gain such as admittance to a
mental health facility. (RT 2993-2994.) That type of hallucination was not
something she had “seen since,” and she would expect appellant to be more
agitated by it. (RT 2994-2995)) Gades explained that in the cominal justice
setting “you need to look at these things very closely”; that sometimes there is
a “depree of manipulation™ involved. (RT 2994.)

Also on cross-examination, Gades noted that appellant had a history of
drug and alcohol consumption, and that he had been using drugs before his
admission to Napa State Hospital. (RT 2997-2998.) Because appellant

appeared to be suffering from the temporary effects of alcohol abuse when she
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saw him, the doctor gave him a diagnosis of “other alcehol psychosis™ upon
discharge. (RT 2996-2997.) The doctor ruled out “secondary alcohol abuse™
at that time because appellant did not appear o be suffering any permancnt
effects of alcohol abuse. (RT 2998.) (ades acknowledged that she had not
been asked in etther 1978 or 1980 to render an opinion as to whether appellant
was legally insane. (RT 2992.) Gades also noted that depression is not the
same as legal insanity, and that psychotic depression is not the same as paranoid
schizophrenia. (R'T 2992.) She never gave appellant a diagnosis of paranoid
schizophrenta. {RT 2999))

Appellant was arrested and sent back to jail in 1981, (RT 3054-3055.)
Psychiatrist Jeffrey Weiner conducted an intake evaluation of appellant at that
time. {RT 3054-3055.) Appellant complained of hcanng voices and having
trouble eating and sleeping. (RT 3056.) Appellant said that he had lost 10 to
15 pounds as a result of his lack of appetite. (RT 3058.) Appellant reported a
history of multiple episodes of psychotic depression, and a recent two-weck
hospitalization for attempting suicide by taking an overdosc of sleeping pills.
(RT 3057-3058.) Appellant told Dr. Weiner that he had been taking Mellaril
before he was arrested, but that he had not received his medication since being
in jail. (RT 3056.) Appellant said that he wanted to be restarted on the
Mellaril. (RT 3056.) He also asked if he could see therapist Sophie Miles on
an ongoing, outpatient basis. (RT 3058.)

Dr. Weiner noted that appellant showed littic emotion and had a
constricted affect during the examination, and that his symptoms were
consistent with depression. (RT 3058.) He gave appellant a diagnosis of
recurrent major depressive episodes with psychotic features, and restarted him
on Mellaril. (RT 3057, 3059.)

On cross-examination, Dr. Weiner acknowledged that ncarcerated

persons commonly suffer from depression and that appellant was not psychotic
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when the doctor examined him. (RT 3060-3061.) Dr. Wemer also
acknowledged that he was not asked to give an opinion as to whether appellant
was legally insane at the time he examined him. (RT 3060.)

Miles saw appellant again during his incarceration in 1981. (RT 3033.)
He was depressed, anxious, and angry with his mother-in-law, whom he felt
was responsible for dissension between him and his wife. (RT 3033, 3036.)
He dealt with his problem in a calm and realistic way, and appcared to have
good impulse control. (RT 3037)) He was given a diagnosis of psychotic
depressive reaction and prescribed Thorazine for his psychotic symptoms and
Flurazepam for his anxiety. (RT 3030, 3033.) The Flurazepam was eventuaily
discontinued. (RT 3037-3038.)

On cross-examination, Miles acknowledged that she had not been asked
to give an opinion on appellant’s sanity at the time of the murders, and that she
had no opinion or evidence as to his sanity at that time. (RT 3040.) Miles
noted that if a person suffering from paranoid schizophrenia stopped taking his
medications for seven or eight years, he would probably call attention to himself
and end up in a psychiatric ward. (RT 3041-3042.} For instance, the person
would begin talking to himself or hear voices telling him to do things like hit
innocent people on the street. (RT 3041.) It would be unusual for a person to
go for such a long period of time without medication and not show any
symptoms. (RT 3041.} On the occasions Miles saw him appellant was able to
communicate clearly. (RT 3045} He was not delusional and he did not show
any signs of being psychotic or out of touch with reality. (RT 3044.} He was
never diagnosed with paranoid schizophrenia during the time she saw him. (RT
3046.} Miles acknowledged that appellant was in jail for committing vanous
crimes at the time that she saw him, and that he had to tum in a request slip to

see her. (RT 3043, 3048.)
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Appellant’s Mcental Health Treatment In 1986

In 1986, appellant’s parents became alarmed when appellant began
insisting that he was a woman. (RT 3103.) They took him to see his parole
officer who questioned him about his delusion. (RT 3103.) Appellant was then
scnl 10 Highland Hospital for an evaluation. (RT 3100.) After it was
determined that appellant was in need of psychiatric care, he was involuntanly
admitted to Walnut Creck Hospital, a private psychiatric facility, pursuant to
section 5150. (RT 3098-3100.) Dr. Michael Levin, a staff psychiatrist at
Walnut Creek Hospital, was appellant’s treating physician. (RT 3097-3098,
3100.)

Appellant reported that a “terrible mistake’ had been made and that he
was raised as a man when he was really a ﬁoman. {RT 3103.) Appellant was
so agitated that he had to be injected against his will with Haldol, a potent
antipsychotic medication. {RT 3104.) Appellant was confined to a locked unit
of the hospital for three days, during which time he remained delusional. (RT
3105, 3124-3127.)

Appellant was given a diagnosis of schizophrema, paranoid type, chronic
and delusional, and was prescrnibed Mcllaril. {RT 3106-3107.) Against the
advice of Dr. Levin and the wishes of his family, appellant refused to remain
in the hospital voluntanly. (RT 3105-3106.) Appellant remained unimproved
upon his discharge from the hospital; his degree of impairment was scvere, and
his prognosis was poor. (RT 3105.)

Dr. Levin explained that Meilari] is an antipsychotic medication that is
prescribed to people with major mental illnesses, like schizophrenia, who are
expenencing psychotic symptoms.  (RT 3106-3107))  People with
schizophrenia arc often isolated from the rest of the world; they keep to
themsclves and are unable to maintain normal social functions. (RT 3169.)

They arc unable to maintain jobs, and those with severe disorders are unable to
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mainiain marmages or long-term relationships. (RT 3109.) It 1s not a good 1dea
to confront a person who 1s 1n a psychotic state. {RT 3122-3123)) Even though
symptoms may only occur episedically and can often be treated with newer
medications, schizophrenia is a hfelong disecase. (RT 3110,3115.} Dr. Levin
would not change his opinion about appellant’s diagnosis even if it could be
shown that appellant had a history of drug and alcohol use. (RT 3113.) He had
no opinion, however, on whether appellant was sane on May 11, 1985, (RT
3130-3131))

Expert Testimony On Appellant’s History Of Mental Health

Treatment And His Mental Siate At The Time Of The

Murders

Dr. William Pierce, a clhinical psychologist, testified as an expert witness
for the defense. (RT 3068, 3073.) Dr. Pierce was contacted by defense counsel
in 1995 and asked to conduct a psychological evaluation of appellant. (RT
3073.) Dr. Pierce examined appellant in 1995 and again in 1997. (RT 3079.)

Dr. Pierce observed a pattern emerge when appellant was speaking that
was indicative of thought disorder, a symptom of psychosis and schizophrenia,
which can interrupt one’s concentration, attention span, and psychological
functioning. (RT 3081, 3184-3185.) Appellant had loose associations with
fragmented and tangential thinking, while his speech was pressured, rambling,
bizarre, and sometimes inccoherent. (RT 3081, 3184-3185) Dr. Pierce
conducted some tests and noted that it took appellant an inordinate amount of
time to finish some of the tasks, which revealed the extent of his internal
preoccupation. (RT 3184-3185.)

Appellant had a history of drug abuse and juvenile delinquency, which
is not unusval for someone with a mental health history. (RT 3088, 3091-
3093.) During appellant’s commtment to the Youth Authority, he admitted

being depressed and having suicidal thoughts. (RT 3094.) During appellant’s

36



last juvenile commitment, he was referred for a 90-day psychiatnic evaluation,
which did not result in a diagnosis. (RT 3093.) During the evaluation,
appellant scored in the retarded range on an IQ test. (RT 3094-3G95))
Howcver, the version of the test taken by appellant was later criticized as
racially biased. (RT 3094-3095) Dunng Dr. Pierce’s own evaluation of
appellant, he scored in the low-normal range on the updated version of the [Q
test. (RT 3094-3095.)

Appellant’s mental illness first came to light in 1975, when appellant
was 21 years old. (RT 3095.) During a meeting with his probation officer,
appellant appearcd disorganized, confused, withdrawn, and depressed. (RT
3095.) Appellant was using heroin and having problems with his parents at the
time. (RT 3095.) He was sent to Highland Hospital and then to Napa State
Hospital as a self-commitment. (RT 3095, 3138-3139.)

Appellant was again referred to Highland Hospital in 1977, while he was
incarcerated at Santa Rita jail. (RT 3140-3141.) In 1978, while appellant was
receiving treatment through the jail’s mental health unit, he was once again
referred to Highland Hospital. (RT 3142-3144.) In 1979, while appellant was
out of custody and being seen at Berkeley’s Mental Health Clinic, he was
admitted to Highland Hospital pursuant to section 5150G. (RT 3144-3147.) His
diagnosis at that time was schizophrenic reaction, residual type. (RT 3144-
3147.) In 1980, while incarcerated at the Santa Rita jail, appellant was again
admitted to Highland Hospital pursuant to section 5150. {RT 3148-3150)
Afterwards, he was seen in follow-up visits at the Criminal Justice Mental
Health Program at Fairmont Hospital. (R'T 3150.) In 1981, appellant was
hospitalized at Herrick Hospital after taking an overdose of sleeping pills. (RT
3151-3153.)

Dr. Pierce noted that appellant had no psychiatric records from October

1981 to Junc 1984, (RT 3153.) Then, in 1984, while appcllant was on parole,
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his girlfriend brought him in for emergency psychiatric services. (RT 3153-
3154} Appellant had been unable to sleep for five days and was experiencing
increased religious preoccupation. (RT 3154.) Appellant was sent home after
being prescribed Mcllaril. (RT 3155.) After taking an overdosc of Mellanl,
appellant was admitted to Highland Hospital pursuant to section 5150. (RT
3155.) He was depressed and paranoid, and exhibiting bizarre behavior. (RT
3155-3156.) A couple of months later, appellant’s mother and sister-in-law
called the Berkeley Police Department and reported that appellant was behaving
strangely. (RT 3156-3157.} He was disoricnted, agiiated, belligerent, paranoid,
hearing voices, displaying loose associations, talking incoheremtly, had
increased motor activity, and his speech was rambling and tangential. (RT
3156-3157.) Appellant was adnutited to psychiatric emergency services
pursuant to section 5150, was given Mellaril, and sent home. (RT 3156-3158.)

That same vear, appellant’s parole was revoked after he started acting
strangely at home again. (RT 3158-3159.) After being evaluated by a therapist
at the jail, he was sent to Highland Hospital pursuant to section 5150. (RT
3158-3159.) Appellant was having paranoid thoughts and auditory and visual
haltucinations, and was diagnosed with bipolar disorder mixed with psychaotic
features. (RT 3161-3163.) He was treated with several different psychotropic
medications in an effort to curb his symptoms. (RT 3161.) Appellant received
follow-up treatment from the Cniminal Justice Meantal Health Program. (RT
3165.) Dunng his follow-up treatment, appellant stopped taking Mellaril and
Lithium after complaining of their side effects. (RT 3165.) Appellant was
eventually incarcerated at the Califormia Medical Facility (CMF), where he
gained the attention of staff psychologists. (RT 3165-3166.) At some point in
1984, appellant was evaluated for his competence to stand trial. (RT 3176.)
Although both doctors found him competent, one doctor questioned whether

he had a long-standing delusional system and a psychotic character structure,
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while the other gave him a pnmary diagnesis of schizophrenia parancid type in
rerrission. (RT 3176.)

In 1986, the Board of Prison Terms referred appellant for a
psychological evaluation. (RT 3166.) Appellant was diagnosed with
schizophrenia, undifferentiated with paranoid features in remission, mixed
substance abuse, episodic, and antisocial personality disorder. (RT 3166.) That
same Yyear, appellant’s parents took him to sec his parole officer. (RT 3168.)
Appeltant had the delusion that he was a woman, and was displaying intense
religious preoccupation. (RT 3168.} He was admitted to psychiatric emergency
services pursuant to scction 5150, and was eventualiy transferred to Walnut
Creek Hospital for treatment of his delusion. (RT 21068-3169.) In December
19806, appellant’s fourth application for Supplemental Social Secunty Income
payments bascd on a disability of paranoid schizophrenta was approved. (RT
3179.)

From 1987 to 1988, appcllant was incarcerated at CMF. (RT 3170-
3174.) He claimed he was homosexual and asked to be placed in administrative
scgregation. (RT 3170-3174.) Appcllant exhibited strange behavior while at
CMF, and was given the diagnosis of probable paranoid schizophrenia. (RT
3170-3174.)

Dr. Pierce noted that appellant had no mentat health treatment or
intervention records after January 1988, although he opincd that there were
sufficient grounds for a 5150 commutment” on May 8, 1995, the date Versenia
had appellant arrested for threatening 1o kill Torey with a bascball bat. (RT
3174-3176.3 On that date, Versenia told police that appellanti was
schizophrenic, that he was not taking his medication, that he ofien became
angry at random pcople for no apparent reason, and that he had carried out

thrcats of violence in the past. (RT 3174-3175.)
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[n 1996, appellant was again evaluated for his competency fo stand nal.
(RT 3177.) One doctor found him incompetent, while a second doctor found
him competent. (RT 3177-3178.) A third doctor brought in “to break the tie”
found appellant competent, although he found that appellant had a chronic
menial illness, namely, schizophrenia, paranoid type. (RT 3177-3178.)

After reviewing appellant’s mental health records, conducting interviews
with appellant’s family and friends, and examiming appellant, Dr. Pierce’s
diagnostic impression of appellant was schizophrenic reaction, paranmd type.
(RT 3185.) Appellant had a severe thought disorder, a high potential for
exhibiting impulsive and emotional behavior, a poor ability to control a vivid
fantasy life, and difficulty in separating internal experience from external
reality. (RT 3185.) Based on the May 8, 1995, police report, Dr. Pierce opined
that appellant was having a paranoid or psychotic episode when he kilied his
sister and nephew three days later. (RT 3185.)

On cross-exanmination, Dr. Pierce acknowledged that appellant gave him
contradictory stories about where he was on the moming of the murders. (RT
3191-3192) Although he initially denied being in his mother’s house, he
eventually admited being there and speaking with her. (RT 3191-3193.}
Appellant told Dr. Pierce that after he told his mother he was hungry, he heard
someone at the front door. (RT 3193-3194.) He went into the bathroom and
heard gunshots. (RT 3193-3194.) After calling his sister and sister-in-law and
telling them to call 911, he took a bus to Reno. (RT 3193-3194.) Appellant
told Dr. Pierce that he could have changed his name and left the country, but
that he came back and went to the Berkeley Police Station instead. (RT 3194.)
Appellant denied being involved in the murders of his sister and nephew, (RT
3195, 3199.) When Dr. Pierce asked appellant why he called his sister and
sister-in-taw, appellant claimed that he had become worried that someone in the

house had been hurt because he had seen two men with ski masks on the front
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porch. (RT 3196.} Dr. Picrce did not belicve everything appellant told him; he
thought appellant was lying about some things and minimizing other things.
{RT 3196-3197.)

De. Pierce descnbed some of the symptoms appeliant would have
experienced during a psychotic episode, including significant disruptions to his
cognitive functions. (RT 3200.) Dr. Pierce then went on to testify that
appellant’s behavior before, during, and after the murders showed some level
of cognitive functioning. (RT 3200-3202,3223-3228.) Based on the testimony
of appellant’s brothers and sisters, Dr. Picree was of the opinton that appellant
could probably distinguish between right and wrong at the ame of the murders,
and that he intended to kill Torey. (RT 3204-3205, 3211.) Dr. Pierce admitted
that he could not know for sure what appellant’s mental state was on the day of

the murders. (RT 3249.)
Testimony Regarding Appellant’s Mental State And History

The parties stipulated that the jury could consider the following guilt-
phase evidence during the sanity phase: (1) The testimony of John Adams
regarding appellant’s mental state and history, his knowledge of appellant’s
history, and the incident involving the female stranger appellant chéllcnged to
a fight, as well as Adams’s statements on the 911 tape; (2} Elyjah Blacksher’s
testimony regarding appellant’s mental state and history; and (3) Officer
Mesones’s testimony regarding statements Versenia made to him about

appellant’s menta} state and history. (RT 3259.)
Prosccution Case

Appellant’s Comments To Family Members About “Beating
The System™

Appellant’s older brother, Artis Blacksher, testified that he was about 15

years older than appellant, and that he moved away from home when appellant
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was about 5 years old. (RT 3312)) Appellant was the youngest chuld i the
family. (RT 3312.) Their father was a strict disciphinanan who whipped the
children when they did not obey lum. (RT 3310.) Their father treated appellant
no differently than the rest of his childeen. (RT 3313)) Their mother, on the
other hand, let appcllant gct away with things because he was her favorite child.
(RT 3313)

Artis saw appellant on an irregular basis when appellant was in his teens
and a young adult. (RT 3314.) Appellant used to brag that he was not going
to work for a living. (RT 3315.) Artis told appellant that he could not beat the
system; that he had to work for a living like everyone else. (RT 3314)
Appellant told Artis that he was stupid for working and that hc was merely a
“flunky for the white boy.” (RT 3315.)

After their father died, appellant moved into the back cottage behind his
mother’s home. {RT 3315.) Artis would come over to his mother’s house to
help n the yard. (RT 3315.) Appellant would sit on the porch and laugh at
Artis while he worked in the yard. (RT 3315.) When Artis lectured appellant
about not working, appellant told Artis that he was crazy and that working was
not his “thing.” (RT 3315.)

Up until the time of the murders, Artis thought he knew appellant pretty
well. (RT 3316.)} To Artis’s knowledge, neither of his parents and none of his
siblings had ever needed psychiatric care. (RT 3316.)

Appellant’s older sister, Ruth Cole, testificd that appellant was the same
age as her daughter. (RT 3375-3376.) Ruth lived with her parents until her
daughter was threc years old. (RT 3375-3376.) Dunng that time, appellant and
her daughter were *“brought up together.” (RT 3375-3376.) Ruth kept in touch
with appellant on and off while he was a tecnager. (RT 3376.)
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Appellant used to say that he was “not going to work for whitey.” (RT
3377.) Ruth teld him that he needed to work to get along in life. (RT 3377)
Appellant told her that he was going to “beat the system.” (RT 3377))

When appellant was still in his teens, his mother became disabled while
working. (RT 3377-3378.) Appellant was put on Social Security Disability
Income along with her. (RT 3377-3378.)

Whern appellant became a young adult, Ruth continued to talk to him
about the need to work for a iving. (RT 3378.) Appellant’s rcsponse was
always the samc: he told her he did not want to work, that he was not going to
work, and that he did not have to work—that he could always rely on women
to takc carc of him. (RT 3378.) He told Ruth she was crazy to work. (RT
3379)

A month after the murders, appellant wrote his mother a letter. (RT
3379.) In his letter, he referred to Torey as a “punk.” (RT 3382))

Appellant’s Interview With The District Attorney’s Office

Two Days After The Murders

Richard Moore, a Deputy District Attorney with the Alameda County
District Attorney’s Office, interviewed appellant on May 13, 1995, two days
after the murders of Torey and Versenia. (RT 3280-3283.) During the
interview, appellant was agitated, annoyed, and hostile. (RT 3287.} Appellant
did not cry at any point during the interview. (RT 3287.) A tape of the
interview was played for the jury. (RT 3287.)

Appellant told Moore that at approximately 7:00 a.m. on the morning of
the murders, he walked out of his house, backed his car down the driveway,
exchanged pleasantries with his next-door-neighbor, and entered his mother's
house through the front door. (Exhibit T11 at 3, 6.) After entering the house,
he walked past the door to Versenia's bedroom, which was closed at the time,

and entered Torey’s bedroom. (/4. at 6-7.) As he walked through Torey's
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bedroom to the back of the house, he noticed Torey asleep 1 his bed. (/6id.)
Torey appeared to be alive at the nme; he was “smuling” in his sleep and
appeared to have no injurics or blood on his person. (/d. at 7.) Appellant
walked into his mother’s bedroom and spoke with her bricfly. ({d. at 6, 9.)
While he was talking to his mother, hc heard a door open and close. (/bid.) He
asked his mother if Versenia was in her room, and she told him she believed so,
({bid) Appellant then walked down the hallway to Versenia’s bedroom and
saw that Verscmia was lying 1n bed. ({bid) He did not sec Sammie in the
bedroom. (/d at9.) Appellant recturned to his mother’s bedroom and told her
that he was going to usc the restroom and then leave. (fd. at 6, 9.) He went to
the bathroom and then walked back through Torey’s bedroom to the front door.
(Id. at 6, 100.) As he passed through Torey’s room, he noticed that Torey was
still asleep. (Jd. at 6.) When he opened the front door, two men wearing masks
were standing on the front porch. ({d. at 6,\ 10-13.) One of the men entered the
house while the other one motioned for appellant to “go ahead.” (/d. at 6, 17)
Appellant looked at the man as he walked out onto the porch. (/d. at 6.) The
man was watching him to see what he “was doing.” (/bid.) Appellant walked
down the steps of the porch to tus car. (Jbid.) As be looked back toward the
porch, he saw the second man enter the house and close the door behind him.
(/d. at 17.} As he got into his car, he heard two loud noises that sounded like
gunshots. (/d. at 6, 18.) After heanng the gunshots, appellant drove away. (/d.
at 18.)

When appcllant first saw the men, he thought that they were fiends of
Torey’s who were about to play a prank on him. (Id. at 11-12, 15-16.) When
he saw that one of the men was carrving a gun, however, he “knew something
was going on” and that the men were not Torey’s friends. (/d. at 15, 17.)
Based on what he knew about his nephew, appellant figured that the men were

there for Torey, not for Eva or Versema. (/d. at 18.) Appellant believed that
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the men would leave his mother and sister alone if he did not interfere, so he
decided that it would be best if he left. (/4. at 15, 18.) Appellant denied taking
any drugs that morning, denied that he was mentaily ill, denied imagining the
masked men on his mother’s front porch, and denied murdenng h_is nephew and
sister. (/d. at 10, 31, 34-35.} Although appellant admitted to past drug and
alcohol use, he claimed that he had not taken any drugs or drunk any alcohol
since 1983, (Id. at 16.)

Appellant did not call the policc after seeing the masked men on his
mother’s porch because he did not want to jeopardize his mother’s safety. (/d.
at 17-18, 20.) Instead, he drove directly to a Carrows Restaurant located
approximately 20 minutes from hits mother’s house. (J/d. at 18-19.) Once there,
he called his sister Ruth, told her what happenced at his mother’s house, and
asked her to call the police. (/d. at 18-2(1) He then sat down and ordered a
breakfast of french toast, eggs, bacon, and coffee. (/d. at 19-20.) Hc ate only
part of his meal becausec his “appetite was somcwhat ruined from what
happened.” (Id. at 20.) After he was finished with his breakfast, he wentto a
gas station to buy cigarcttes and then got on a bus to San Francisco. ({bid.) He
had the “sense” to leave his car behind at Carrows; hie did not want the police
to pull up behind tim and start “blasting.” (Id. at 21.) Once he amived in San
Francisco, he sat down and had a cup of coffee and thought about whether he
should go back home or just leave. (/hid) He decided to go to Reno beeause
he did not want to face the “reality” that “[s]Jomething could have happened to
[his) mother.” (/bid.)

Appellant took a bus to Reno and stayed at Harrah’s for two nights. {/d.
at 21-22.) He did not call and check on his mother because he “had a sensc”
that his mother knew to stay in her room and out of the way of the masked men.
(ld at22.) Appeliant bought new clothes while he was in Reno and left his old

clothes behind m fus hotel room. (/d. at 33-34.) A leather jacket was among
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the items he left behind. (/4. at 33.) Appellant got rid of the jackct because the
inside lining was tom, not becausc it had blood on it. (/bid.) Appellant said
that 1t would not have made much sense for him to go into a restaurant with
blood on his jacket. (Ibid.) The other clothes he left behind because they were
“raggedy.” (Id. at 34.}

Appellant claimed that he had a “beautiful relationship™ with Versemia,
that Torey was his favonte nephew, and that he was Torey’s favonte uncle. (Jd.
at 4, 8.) Although appellant admitted having problems with Torey in the days
before the murders, he denied threatening Torey’s life or being mad at Versenia
for siding with Torey. (/d at &, 22-23, 29-31.} Appellant said that he had
“better sense” than to threaten his own nephew’s life. (/d. at 23} Appellant
claimed that he told Ruth, Elijah, James, and Frances that he wanted to hurt
Torey, not kill him, and that his siblings were lying if they satd otherwisc. ({d.
at 23-31.) Appellant said that in the end, he took Elijah’s and James’s advice
to leave Torey alone. (/d. at 28, 31.) Although appellant admitted talking to
Elijah on the moming of the murders, he denied telling him that he had a gun
and was going to kill Torey. (Id. at 30-31.)

At the conclusion of the interview, appellant asked why he was being
held. (/d. at35.) After leamning that he was being charged with the murders of
his sister and nephew, appellant asked, “Will I beat 1t?" (Jbid.)

Appellant’s Lack Of Mental Health Treatment Since The

Murders

On May 13, 1995, appellant was arrested for the murders of his nephew
and sister and booked into jail. (RT 3329.) At the time, appellant reported that
he had no diseases, that he was not on any medication, that he was not under the
care of either a doctor or a psychiatnist, and that he was not feeling suicidal.
(RT 3333-3334.) The only items in appellant’s possession at the time he was

boaoked into jail was a wallct, $170.74 in cash, miscellaneous papers, keys, a
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watch, a ring, a necklace, three earrings, a belt, shoe laces, a tooth brush,
toothpaste, deodorant, bady lotion, cigarettes, and a comb. (RT 3336-3337))
There was no record of appellant receiving any mental health treatment or
medication while in jatl from May 13, 1995, to May 27, 1998. (RT 3260-
3261.)

From May 1995 to August 1995, and again on February 24, 1996,
appellant was housed in the section of jail reserved for homosexual inmates.
{RT 3349-3350.) Once jail officials rcalized that there was no indication in
appellant’s records that he was homosexual, they decided to transfer him to
mainline housing. (RT 3350-3351.) When appellant refused to go to mainline
housing, he was written up and transferred to administrative segregation. (RT
3350-3351.})

During periodic checks on appellant in his cell in administrative
segregation, he never mentioned any mientai health problems. On May 31,
1996, he reported that he was fine. (RT 3352.) On June 24, 1996, he refused
to speak to the officer. (RT 3352-3353.) On July 11, 1990, he stated that he
was fine, continued to insist that he was homosexual, and noted that he liked
being 1n administrative segregation where he did not have to deal with the
pressures of mainline housing. (RT 3353.} Appellant reporied no problems on
July 24, 1996. (RT 3353.) On August 1, 1996, he said he was fine, and joked
that the officer would probably be retired by the time he got out of jail. (RT
3354.) Durning checks from August 1996 to September 1996, he said he was
fine and happy with his housing. {RT 3333-3355.) On October 7, 1996, he
reporied having a bad headache, but did not ask for medication or to sec a
doctor. (RT 3355.) He was back to reporting no problems on October 15,
1996, October 24th, November 4th, and November 22nd. (RT 3355-3356.) On
his birthday on December 5, 1996, he appeared to be 1n good spirits and stated

that he was happy with his housing and glad he did not have to deal with “all
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the stuff going on in mainline.” (RT 3356.) He continued to report that he was
finc and content with his housing dunng regular contacts with jail personnel
from January 1997 to November 1997. (RT 3265-32, 3356-3358.) Durng
these routine checks, appellant never asked for medication or to see a
psychiatrist. (RT 3269, 3358.) Hec never threatened to commit sutcide, and
never complained of heaning voices or seeing things that were not there. (RT
3269, 3358.) Although appellant occasionally yelled and screamed at other
inmaltes, he attributed his outbursts to his bad temper, and cited this as the
reason why he did not want to go to mainline housing. (RT 3268, 3364-3365.)

Testimony Regarding Appellant’s Behavior Before The

Murders

The parties stipulated that the jury could also consider Elijah Blacksher’s
guilt-phase testimony regarding a[.)pellant’s “need for a gun to kill Torey, anger
at Torey, threats to kill Torey, obtaining a .357 caliber handgun and choice not
to follow Elijah’s advice to stay away from Torey.” {(RT 3404-34053.)

PENALTY PHASE

Aggravating Factors

October 10, 1984---Appellant Assaults A Fellow Inmate In A

Holding Cell

On October 10, 1984, appellant was being kept in a holding cell with
other inmates while he waited for his turn to be called into court. (RT 3619.)
Appellant was in a jovial mood before being called into the courtroom. (RT
3620.) Upon returning from the courtroom, however, his mood changed; he
was angry and tense. (RT 3620-3621.) He began pacing inside the holding cell
and pushing anyone who got in his way. (RT 3621-3622.) He hit a white
inmate m the back of the head with an open hand and said, “[W Jhitey will speak
when whitey 1s told to speak.” (RT 3622-3623.} He then walked towards
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another white inmate who was sitting down. {(RT 3618-3619, 3623) The
inmate was signiftcantly smaller in stature than appellant. (RT 3618, 3620.) As
the inmate began o nise to his feet, appellant punched him in the face above the
eyebrow with a closed fist. (RT 3623-3624.) The inmatc spun around and hit
the wall, and then sank to his knees. (RT 3624.) He was badly cut, and started
bleeding from his eyebrow and nose. (RT 3625.) Appellant continued pacing
around the cell after punching the other inmate. (RT 3624)

January 25, 1988-—Appellant Assaults A Fellow Inmate In

The Showers

On January 25, 1988, Darrell Carver was working as a cortectional
officer at the California Medical Facility when he observed appellant getting
ready to enter the shower arca. (RT 3648-3050.) lle watched as appellant
exchanged words with another inmate and they both took a combative stance.
(RT 3650.) The other inmate was smallerin stature than appellant, (RT 3651.)
Appellant punched the inmate in the face with a closed fist. (RT 3651.}
Appellant struck the other man with such force that he was knocked to the
floor. (RT 3651.) The inmate suficred swelling around the cye as a result of
the attack. (RT 3652.)

January 5, 1989—Appellant Threatens His Dying Father

With A Butcher Knife

In January 1989, appellant was living with his parents. (RT 3569,
3575.) On the mormng of January 5, 1989, appellant’s sister Ruth went over
to her parents’ house to help her mother take care of her father, who was dying
of stomach cancer at the trme. (RT 3568-3570.) When she arrived, she heard
appellant arguing with his father in the kitchen. (RT 3568-3571.} They were
arguing about appeltant’s failure to pay any rent for the past two months. (RT
3575.) Ruth walked into the kitchen and saw her father sitting on a chair at the

kitchen table. (RT 3571.) Appellant had a butcher knife in bis hand and was
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standing approximately four to five feet away from his father. (RT 3571-3573))
Appellant rocked from side 10 side as he held the knife in front of him at waist
level and moved the blade up and down. (RT 3573-3575)) Appellant
alternated between pointing the blade straight ahead and pomnting it at s
father. (RT 3574.; Appellant was angry and told his father he was going to kill
him. (RT 3571, 3575-3576.) Ruth could see that her father was nervous and
shaking; he just sat there because he was too sick to defend himself. (RT
3576.) Ruth and her mother asked appellant to put the knife away, but he
refused. (RT 3576-3577.} Ruth heiped her father up and shielded hira with her
body as she walked him out of the room. (RT 3577-3578.) Ruth’s mother
followed them out of the room and tried to keep appellant away from his father.
(RT 3577-3578.) Once Ruth got her father into his bedroom, she shut the door
behind them and called the police. (RT 3579.) Ruth could hear appellant
outside the door threatening to kiil his mother if she did not get out of his way.
(RT 3580.) Appcllant left the house after the police amved. (RT 3580-3581.)

Two months later, appellant’s father dicd. (RT 3582.) Appellant
continued to hive with his mother after his father died. (RT 3582)) Ruth’s
relationship with appcliant deteriorated over the next year. (RT 3581)
Whenever Ruth went over to her mother’s house, appellant would try to
provoke her and intimidate her. (RT 3581.)

February 17, 1990—Appellant Threatens His Brother With

A Butcher Knife

On February 17, 1990, Ruth arranged for her brother Artis to meet her
at her mother’s house because she was afraid to go by herself. (RT 3582)
When Ruth and Artis amrived at the house, appeliant and Artis got into an
argument n the kitchen. (RT 3582-3583, 3681.) Appellant told Artis that he
had no business being there. (RT 3583, 3682.) Artis eventually walked out of

the kitchen and sat down in the dining room to watch television. (RT 3583,
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3682.) Appellant walked into the dintng room with a butcher knife: in his hand.
(RT 3584, 3682-3683.) He paced back and forth while holding the knife at
shoulder level and pointing the blade at a downward angle. (RT 3585.) While
he paced, he kept telling Artis that he did not want him in the house. (RT
3584.) He was about 10 to 12 feet away from Artis at the time. (RT 3585,
3683-3684.) When Artis saw the knife, he picked up the chair he had been
sitting in and held in front of him. {RT 3585, 3683.) As appellant walked
towards Artis, Ruth tossed her umbrelta towards Artis. (RT 3586, 3684.) Artis
put down the chair and picked up the umbrelia. (RT 3580, 3685.) When Artis
grabbed the umbrella, appellant stopped walking towards lam.  (RT 3584,
3685.) Ruth and her mother asked appellant to put the knife away, but he
would not listen to them. (RT 3580, 3684.) Appellant’s mother finally called
the police. {RT 3580, 3685.}) Appellant got ad of the knife right before the
police arnved. (RT 3586-3587.) lle then told his mother that she was going
to have to make a decision; he told her that he did not want Ruth or Artis in the
house, and that she was going to have to choose between them and appellant.
(RT 3587.) Eva told Ruth and Artis to leave; she said she would come visit
them. (RT 3587-3588.)

July 10, 1991—Appellant Assaults A Teenage Boy On A Bus

On July 10, 1991, Timothy Windsor was working as an Alameda County
Deputy Shenff when he responded to a call of a disturbance on a bus. (RT
3634-3635.) When he arrived at the scene, the bus driver told him that he
wanted appellant removed from the bus. (RT 3635-3636.) Deputy Windsor
watked up to appellant in the rear of the bus and asked him to step off the bus.
(RT 3636.) Appellant began telling the officer about a problem he was having
with a woman on the bus. (RT 3636-3637.) The deputy had no trouble
understanding appellant. (RT 3637.) The deputy interrupted appellant and
asked him to step off the bus. {(RT 3637} Appellant ignored the deputy and
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walked to the rear of the bus where he leaned over and said something to a
young woman. {RT 3637.) He then turned and started walking back towards
the deputy. (RT 3637.) On the way, he hit a teenage boy n the face undemeath
the eye with a closed fist. (RT 3637-3639.} The boy and his three friends
jumped up and went after appellant. (RT 3639.) The deputy trnied to kecp
everyone apart, but was knocked to the ground, where he injured his wnist. (RT
3639-3640.) After getting up, the deputy followed appellant off the bus with
the boys nght behind them. (RT 3640.) Appeliant called the boys “wimps”™ and
motioned with his hands for them to come get tum. (RT 3641.) The deputy
drew s baton and told everyone to get back. (RT 3641.) He then bandcuffed
appellant and took him mnto custody. (R'T 3641.)

Easter Sunday, April 16, 1995 —Appellant Assaults And

Rapes His Girifriend

Sometime in August or September of 1994, LaDonna Taylor met
appeliant and began dating him. (RT 3696-3698.) On Easter Sunday, April 16,
19935, Taylor returned home from a weekend trip to Los Angeles. (RT 3699.)
Appellant picked her up from the airport and asked her tf she wanted to go with
him to his sister Ruth’s housc. (RT 3699-3700.) When Taylor told appellant
she wanted to go home, he got quict and drove her to his house instead. (RT
3701.) Atthe time, appellant was living in a cottage behind his mother’s home.
(RT 3700.) They went inside his house and appellant made something to eat
while Taylor sat down on his bed. (RT 3701-3702.) Appellant eventually sat
down beside Taylor and started *jumping” on her. (RT 3703.) He hit her
forcefully in the face with a closed fist and accused her of having an affair. (RT
31703-3704.) Appellant hit her numerous times with hus {ist until she fell on the
floor. {RT 3704-3705.} Oncc she fell on the floor, he started kicking her. (RT
3705} Taylor screamed at appellant to stop. (RT 3706.)
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At some point, appellant’s nephew Torcy came to the door of the cottage
and told appellant to leave Taylor alone. (RT 3706.) Appellant told him to
mind his own business. (RT 3700.) Appellant then told Taylor she could not
go home until she took her clothes off. (RT 3706-3707.) Taylor told appellant
she was scared and that she wanted 1o go home. (RT 3707.) When appellant
would not let her leave, she took off her clothes. (RT 3707.) Appellant took
off his clothes and had sex with her agammst her will. (RT 3707-3708.)
Afterwards, he acted as if nothing had happened and took her home. (RT 3708-
3709.) Taylor felt sick and scared the cntire ride home. (RT 3709.) She visited
her doctor the next day becausc she was still feeling sick. (RT 3709)
Although she told her godmother about what happened, she did not call the
police becausc she was concerned about her family and her job. (RT 3709-
3710) Although appellant continued to call her afier the rape, she never saw
him again. (RT 3710.)

At the time Taylor began dating appellant, she was i a recovery
program for heroin addiction. (RT 3710-3711.) Taylor began using drugs
again towards the end of her relationship with appellant. (RT 3711.) At the
time of tral, she was no longer using drugs. (RT 3711.) When Taylor was
addicted to heroin, she worked as a prostitute and did other “things™ 1 order to
pay for her drugs. (RT 3710.) Some of the things she did landed her in jail.
{RT 3710.) Dunng the ime Taylor dated appellant, he would sometimes act

“crazy” in order to scare her and intimidate her. (RT 3719))
Appellant’s Prior Felony Conviclions

The parties stipulated that appellant had been convicted of seven prior
felonies, including five burglaries, one assault, and one incident of possessing

narcotics for sale. (RT 355%.)
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How Family Members Were Affected By The Deaths Of

Torey And Versenia

Ruth testified that she had been devastated when she heard the ncws that
Versenia and Torey had been murdered. (RT 3590.) After their bodies were
removed from her mether’s house, Ruth walked through the house with a police
officer. (RT 3590-3591.) There was blood everywhere 1n the dimng room.
(RT 3591.) Ruth could not deal with the sight of the blood; she threw a towel
over the bloodstains and left the house. (RT 3591.) Ruth did not allow herself
to feel the full impact of Versema’s and Torey’s deaths until she saw their
bodies at the mortuary; it was difficult for her to face the fact that they were
really gone. (RT 3594.) Ruth incurred expenses {or her sister’s and nephew’s
funerals, and for replacing the carpet in her mother’s home. (RT 3591-3592.)
Every year on Versenia’s birthday, Ruth feels the loss of her sister. (RT 3592.)
After Versenia died, Ruth began seeing her mother on a daily basis. (RT 3592.)
Eva was devastated by Versenia’s and Torey’s deaths. (RT 3592.) She cried
a lot, and told Ruth how much she missed them. (RT 3593.) She constantly
asked Ruth to take her to the cemetery to visit their graves. (RT 3593.) She
would walk around their graves and cry, and say, “Why did he do it. He didn’t
have to do 1t.” (RT 3593.)

Sammue testificd that a police officer visited him at work on the moming
of the murders and informed him that his wife and son had been shot and that
they were both dead. (RT 3669-3670.) When he heard the news, he “went
off”; lus supervisor had to grab him because he was “fixing to run outside and
scream and holler.” (RT 3670.} He threw his hands in the air and said, “No,
no, you're lying. . . . I just left them this mormmg.” (RT 3670.) Sammic
testified that the loss of his wife and son had affected lus “mind™; “all kind of
stuff was running in his mind,” and he could not “think nght.” (RT 3670.) He
could not believe what had happened. (RT 3670.) After awhile his job
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performance started to suffer, and he eventually lost his job. (RT 3670.) Iis
sister-in-law Ruth let him stay with her until he could face going back to Eva’s
house. {RT 3671.) When he moved back in with Eva, he had troublc sleeping.
{(RT 3671.) He kepi looking at pictures of his wife and son, and began drninking
heavily. (RT 3671.) When he lost his job, Ruth told him to get into a program
and straighten up. (RT 3670.) If 1t were not for Ruth, he would be in trouble
or on the streets by now. (RT 3670.) He and Eva did not talk about the
murders; both of them tned blocking out what had happened. (RT 3672.)

Artis testified that he had a difficult time accepting that his sister and
ncphew were dead when he first heard the news. (RT 3687-3688.) Artis said
that he felt like he had “been hit with a stick, run over by a train.” (RT 3688 )
After hearing about the murders, he “went looking for [appellant]” to hurt him,
but he never found him. (RT 3688.) Instcad of coping with the deaths of his
sister and nephew, he used work to “keep 1t off [his] mind.” (RT 3689.)

The Clothes Torey And Versenia Were Wearing At The

Time Of Their Murders

The clothes Torey and Versenia were wearing at the time of their

murders was displayed to the jury. {(RT 35603-3562.)
Mitigating Factors
The Testimony Of Appellant’s Brother, Elijah Blacksher

When Elijah was still living at home, his parents asked his sister Ruth
to help them buy a house. {RT 3800.} Ilis parents had bad credit at the time,
and Ruth had pood credit. (RT 3800.) They let Ruth put the house in her
name. {RT 3800.) When Ruth marmed Willie, she evicted her family from the
house, saying she needed a bigger house to live in wiath her new husband, even
though she had already been living with Willic before they got married. (RT
3800, 3805.) Elyal’s parents were shocked and hurt by Ruth’s actions. (RT
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3801.) After they were evicted from their home, the family moved to a two-
bedroom house where the five children who were still living at home had to
share a bedroom for six menths. (RT 3804.) The family eventually moved to
the house on Allston Way after Elijah gave his parents some money. (RT 3800,
3804.)

Ruth had been married once before, to a man named Sam Jones, with
whom she had a daughter. (RT 3801, 3803.) The mamage ended when Jones
caught Ruth with another man. (RT 3801-3803.) After the divorce, Ruth’s
parents took in Ruth’s daughter and raised her alongside appellant. {RT 3805.)
Ruth was not living with her parents at the time. (RT 3805-3806, 3812-3813.)
Ruth’s daughter was 13 by the time Ruth finally took her back, (RT 3813))

Ruth later owned a store along with her daughter and her daughter’s
husband. (RT 3822.) Eljjah heard that they sold the store after Ruth’s daughter
caught her mother “messing with the money.” (RT 3822.) Elijah also heard
that Willie was selling cocaine out of the store, (RT 3823))

Appellant’s father was an alcoholic; sometimes the family would not see
him for weeks. (RT 3806-3807.) Sometimes he wasted entire paychecks on
alcohol and prostitutes. (RT 3807, 381¢0.) Whenever he got drunk, he would
become physically abusive towards his wife if she refused to give him moncy.
(RT 3807.) He stapped her around, and sometimes pulled a knife on her. (RT
3807.) His children were scared of him; he becat them if they would not give
him their money. (RT 3808-3812.) Onc time the older brothers in the family
“jumped” their father and told him to leave their younger siblings alone. (RT
3809.) Their father was known for “cutting people” with knives. (RT 3807-
3808.) Once, he cut Eljah’s Uncle Bob on the shoulder. (RT 3808.)
Appellant tned to mtervene whenever his father hit his mother. (RT 3829.)

Appellant’s mother always tried to proteci appellant because she knew

there was something wrong with him. (RT 3813.) Appellant talked to himself
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all the time. (RT 3819.) Eva told everyone in the family about appellant’s
disability, but no one wanted to accept that something was wrong with him.
(RT 3813-3814,3827.} Therc were other cases of mental 1llness in the family.
(RT 3814-3816.)

Sometimes unusual things would happen when appellant was in school;

he would get iost or wind up 1n the girl’s bathroom. (RT 3817.) Appellant

tried working, but he got fired from his jobs. (RT 3818-3819.}) He tried
| working for the Teamsters, but could not do the work; he would walk off or
wind up where he was not supposed to be. (RT 3819.) He ined working as a
cook in a restaurant, but was fired after the kitchen caught on fire. (R1 3818))
Appellant did nething to put out the fire; he just stood there and laughed as he
watched a pan catch on fire. (RT 3818.) Appellant’s mind often wandered
while you were talking to him. (RT 3828.) Sometimes it secmed as if he were
talking to somebody who was not there. (RT 3828.) He was always getting
lost and winding up m the women’s restroom, and doing things that were not
“called for.” (RT 3827-3828.)

Eva put Versenia’s and appellant’s names on her house before Versenia
died. (RT 3820-3821.) She also put appellant, Versenia, and Elijah in her will.
(RT 2821.} Eva put appellant’s name on her house because she wanted him o
have a place to stay if something ever happened to her; she knew he was not
capable of holding down a job. (RT 3827.)

There was always a division in the family among the older and younger
siblings, (RT 3825.) Ruth, Artis, and James sided against Elijah, Georgia,
Versenia, and appellant. (RT 3825} The older siblings visited their parents
infrequently, and then, only when they needed money. (RT 3825.) Eva did not
like the way her older children treated appellant. (RT 38260.) They always

“messed” with him and msisted that nothing was wrong with him. (RT 3826.)
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Eva had pictures of appellant in her bedroom and living room; she did not have
any pictures of her older children in her bedroom. (RT 3845}

Appellant was the only member of Elijah’s family who visited him. {(RT
3842.) Elijah’s wife and children all loved appellant. (RT 3842.) Appellant
used to take Elijah’s children for rides in his car, and he gave clothes to Elyab’s
eldest son. (RT 3843)

In Elyah’s opmion, appellant should not be put to death. (RT 3831))
Appellant has been in and out of prison his whole life; many times his parole
was revoked after his older siblings called his parole officer and reported him.
(RT 3829-3830) Appellant also has a mental disability. (RT 3830.) 1if
appellant were put o death, it would not bring back Versenia or Torey, it would
just take away another member of the family. (RT 3831.) In addition, Elijah
does not believe appellant killed Versenia because appellant was close to
Versenia and would not do anything to hurt her. (RT 3830.) Elijah believes
that Torey had a contract out on his life because he did not pay for his cocaine.
(RT 3832-3833.} Elijah also believes that Ruth, Artis, and James all lied on the
stand about appellant. (RT 3834-3835.) They do not like appetlant and do not
want people 1o know about his condifion. (RT 3834.) Also, Ruth stands to
benefit {from appellant’s death by inhenting her mother’s house. (RT 3835.)
Elijah figures Artis is lying because Ruth has “something on him,” and James

just wants “his take so he can buy . . . another truck.” (RT 3835.)
The Testimony Of Appellant’s Sister, Georgia Hill

Georgia Hill 1s onc of appellant’s sisters and among the younger siblings
in the family. (RT 3735-3736.) When she and appellant were children, they
lived with their parents and some of their siblings in a home in Berkeley. (RT
3737.) Their sister Ruth helped her parents acquire the home. (RT 3738))
When Ruth got marmed, she told her parents that she wanted them to move out

so she could live in the home with her husband. (RT 3738.) The family moved
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1o a two-bedroom apartment where the children were all forced to share a room.
(RT 3738.) Ruth’s decision to force her family out of their house had remaincd
a source of division and friction within the family. (RT 3739.)

With Elijah’s help, the family was eventually able to buy the house on
Allston Way. (RT 3739.) Other than the times when their eldcst brother James
would move back home when he was experiencing alcohol-related problems n
his job or marmage, the older siblings were never around when the younger
siblings were growing up. (RT 3741.) The famly was not close; there was a
division among the older and younger siblings. (RT 3742, 3745.) The older
siblings, including Ruth, Artis, and James, were jealous of Georpia and
appellant. (RT 3745,3747) They hated appellant in particular because he was
their mother’s favonte, and because he never worked. (RT 3745-3747)) Eva
was protective of appellant because “hc was born with some abnormalities.”
(RT 3747-3748.) The older siblings always said negative things about
appellant because they did not understand him. (RT 3746.) They always
“wished to kill” him, even bcfore he was put on tmal for the murders of
Versenia and Torey. (RT 3764 )

When Georgia had a disabled child, none of her older siblings, including
Ruth, who was a registered nursc, did anything to help her out. (RT 3743-
3744.) Georgia and Ruth did not get along and were in a legal dispute over the
care of their mother. (RT 3759-3760.) Georgia felt that Ruth was not taking
proper care of their mother. (RT 3761-3762.)

Appellant was often teased as a child because he was obese. {(RT 3742))
The teasing hurmiiated and embarrassed hun. (RT 3742.) As a child, appellant
often socialized with younger children. (RT 3742.) Appcllant had a close
relationship with Versenia. (RT 3752-3753))

Georgia began noticing a change in appellant’s behavier after he

witnessed the police kill his cousin. (RT 3753.) He started seeing things that
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were not there, talking about his own interpretations of the Bible, and laughing
out Jloud for no apparcnt reason. (RT 3749, 3754.) The first time Georgia
learned that appellant had a mental problem was when he was adnutted to the
hospital for trying to commit suicide by taking an overdose of pilis. (RT 3748.)
Another time, appellant was living with Georgia when he began having
delusions that he was a woman. (RT 3748.) He went into the ladies restroom
at church and had to be forcibly removed. (RT 3749.) She took appellant to
a psychiatnic ward and was told that he would never be the same again. (RT
3748.) Georgia discussed appcllant’s mental problems with her siblings. (RT
3752.) Appellant was not the only member of the family with mental problems.
(RT 3750-3752.)

Appeltant’s father was not a positive male role model or a good father.
(RT 3754.) He was an alcoholic who spent all his money on aleohol, was strict
and abusive, and ran around with other women. (RT 3754-3757.) His chaldren
feared and resented him. (RT 3754-3757.) When he was dying of cancer, none
of his children helped take care of him. (RT 3759.)

Appellant has a son of his own. (RT 3758.) He was very involved in
his son’s life, and was a good father. (RT 3758.) In Georgia’s opinion,
appellant should not be put to death because he deserved proper freatment for

his mental probiems. (RT 3764.)
The Testimony Of Georgia’s Ex-Husband, Ronald Hill

Ronald Hill used to be married to appellant’s sister, Georgia. (RT
3877.) Ronald and Georgia had a disabled child fogether. (RT 3877-3878.)
No one in Georgia’s famly ever helped them out with their child. {RT 3878.)

Appellant has “never been all there mentally.” (RT 3878.) Everyone in
the family had talked to Hill about appellant’s mental problems. (RT 3879-
3881.) Hill himself has observed appellant’s strange behavior, like appellant

“gseeing bugs,” saying inaccurate things about the Bible, claiming that people
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were talking to him, and talking and laughing to humself. (RT 3879.) There
were other members of the family who also suffered from mental illness, and
many {family members who were alcoholics. (RT 31882-3883, 3887-3888.)

There was a division in the family among the older and younger siblings.
(RT 3881.) Appellant’s older siblings did not like him. (RT 3879) They
always thought that appellant was spoiled and got away with things. (RT
3880.) The younger siblings werc more compassionate towards him and
understanding of his condition. (RT 3880.) Appellant had a loving
relationship with his mother, who always took care of him and did things for
him. (RT 3880.)

Appellant had a good relationship with Versenia. (RT 3881.) Hill was
shocked and hurt when he heard what happened to Versenia. (RT 3881.) He
still found it hard to believe that appeilant killed her. (RT 3881.) In Hill’s
opinion, appeliant shoulid not be put to death because he has a mental disability;
because Hill was not convinced appeltant committed the murders; and far too

many family membecrs had alrcady been lost to death and sickness. (RT 3883))
The Testimony Of Georgia’s Friend, Clarence Burrell

In the early 1990s, Clarence Burrell was working as a correctional
officer at San Quentin State Prison when he met appellant’s sister, Georgia.
(RT 3765-3766.) He used to accompany her on visits to her mother’s house,
where he met appellant. (RT 3766.) Appellant seemed to be living in the past;
he not only talked about the past, but had a hairstyle reminiscent of the [960s.
(RT 3767-3768.) Georgia used to discuss appellant’s mental problems with
Burrell. {(RT 3768-3769.) One ttme appellant himself said something about
feeling “crazy” or the world being “crazy.” (RT 3769-3770.) Another time
Burrell saw appellant sitting on the front porch “looking up at the air.” (RT
3770.) When Burrell approached him, they began talking. (RT 3770.)

Appellant’s conversations were often “offbeat.” (RT 3770.) He would be
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talking about one thing when all of a sudden he would “switch gears™ and start

talking about something entircly different. (RT 3770.)
The Testimony Of Georgia’s Friend, Alisa Nelson

Alisa Nelson, an associate governmental analyst with the California
Department of Alcohol and Drug Programs and former peace officer with the
California Youth Authority, had known appellant’s sister Georgia for 3 years.
(RT 3783-3785, 3792.) Nelson became acquainted with appellant over the
years at Georgia’s house and at vanous family gatherings. (RT 3785.) Before
Nelson met appellant, Georgia warned her that he “wasn’t all there at times”
and she should just ignore lum. (RT 3792-3793.)

When Nelson first met appellant, she thought he was mice. (RT 3785.)
After awhile she recalized he had a mental dhsorder. (RT 3786.) She started
noticing that his eyes would dart around, his conversation would change
abruptly, he would lose his train of thought, and he would pace around. (RT
3785-3786.) Sometimes he would start talking and she would ask him if he
were talking to her, but then she would realize that hc was not really speaking
directly to her. (RT 3786.) He also said things about the Bible that she knew
were not accurate. (RT 3788-3789.) Hc usually treated her “okay” except for
one time when he became verbally abusive towards her for no reason. (RT
3786.) She was sifting at the table in hus mother’s kitchen when he walked
through the back door and gave her a piercing look, like a stare or a glare. (RT
3787.) She knew immediately something was wrong by the way he was
looking at her. (RT 3787.) He pointed his finger at her and staried taiking to
her in a verbally abusive manner. (RT 3787} She had never seen him behave
like that before and she thought it was very strange. (RT 3787.) She “knew
that there was a split in his personality” because that was not how he normally

behaved around her. (RT 3787.) When she asked him what he was doing, “he
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snapped out of it and realized it wasn’t the person who he thought he was
talking to,” then walked out of the kitchen. {(RT 3788.)

Appellant was proud of his car. (RT 3789.) He had a nice, fully loaded
Cadiltac. {(RT 3795.) Hc was also proud of his youngest son. (RT 3789))
Nelson thought appellant had two other children with different women, but she
had never met them. (RT 3794.) She did know that two of his sons were
named after bim. (RF 3795.) Appellant got along well with his mother, which
caused some jealousy and resentment among his siblings. (RT 3790.) For
instance, his mother would protect him if something happened and his siblings
would tell her “this isn’t nght.” (RT 3790)) In all the time Nelson has known
appeltant, she has never known him to have a job. (RT 3796.)

Nelson helped out with the arrangements for Versenia’s and Torey’s
funerals; she believed Ruth handled the financial costs related to the funerals.
(RT 3791-3792) In Nelson’s opinion, appellant should not get the death
penalty because he was young, he had a mental disability, and he had a son whao
descrved to know his father. (RT 3792} She believed the family had seen
enough tragedy. (RT 3792}

The Testimony Of Versenia’s Ex-Husband, Robert Ruffin

Robert Ruffin was married to Versema for three months in 1992, (RT
3776.) Ruffin visited Versenia several times at her mother’s home, where he
also became acquainted with appellant. (RT 3777-3778.) Ruffin’s impression
of appellant was that he had a split personality. (RT 3778.} Somctimes you
could have a conversation with him and other times you could not. (RT 3779.)
One time he saw appellant sitting in the backyard talking to himself. (RT
3779y Versenia and appellant got along; Versenta was always able to talk to
appetlant and calm him down. (RT 3778-3781.) Appellant also had a good
relationship with his mother. (RT 3782))
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The siblings in Versenia’s family did not get along. (RT 3780.) Rufifin
met Versenia’s sister Ruth once; he descnibed her as “different.” (RT 3781.)
Ruffin gave Versema’s brother James his car; although James was supposed to
pay Ruffin for it, he never did. (RT 3781.) Appellant was the only member of
Verscnia’s family to give Ruffin and Versenia a wedding gift. (RT 3779.)
Ruffin gave Versenia a wedding ring when they were mamed. (RT 3782))
When she died, her sister took the ring off her finger. (RT 3782.)

The Tcstifnony Of Appellant’s Ex-Girlfriend’s Mother,

Patricia White-Brown

Patricia White-Brown got to know appellant while he was dating her
daughter, Tracy Daniels. (RT 3891.) He was nice and respectful to her and her
husband, and he treated her daughter well. (RT 3892)) She never noticed
anything unusual about his behavior. (RT 3893.) In White-Brown’s opinion,
appellant did not deserve to die because he was a good father and a kind

person. {RT 3894))

The Testimony Of Appellant’s Mother’s Neighbor, Dianc

Marks

Diane Marks hived on the same block as appellant’s mother and was
friends with appellant. (RT 3729-3730.} Appellant always treated her with
respect. (RT 3731.) He helped take carc of her dog, and offered to work in her
yard. (RT 3732.} Sometimes it appeared as if appellant were talking to himself,
(RT 3731.) Eva told Marks that appellant sometimes became angry when he
did not take his medicine. (RT 3733.) In Marks’s opinion, appellant did not
deserve to be put to death because he had a good heart and was not a mean

person. (RT 3733-3734))
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ARGUMENT
GILLOBAL ISSUES

L.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION

IN FINDING APPELLANT COMPETENT TO STAND

TRIAL

Appellant contends that he was tried while tncompetent in violation of
his federal due process nghts. (AOB 65.) Appellant claims that the trial court
failed to exercise its discretion in finding hun competent, or alternatively, the
court abused its discretion in making such a finding. (AOB 65.) However,
because the court properly exercised its discretion in finding appetiant

competent, appellant’s duc process rights were not violated.

A. Competency Proceedings

On Apnl 19, 1996, defense counsel questioned appellant’s mental
competence to stand trial. (RT [4/19/96] 1) The trial court suspended
proceedings pursuant to section 1368 and appointed licensed clinical
psychologist Gerald Davenport and psychiatrist Joet Fort to examine appellant.
(CT 298; RT [4/19/96] 1.} In reports filed with the court, Dr. Davenport
concluded appellant was incompctent, while Dr. Fort concluded he was
competent, (CT 313-317.)

On May 23, 1996, the court noted for the record that the reports fited by
Dr. Davenport and Dr. Fort were “at opposite cnds of the opinion scale.” {RT
{5/23/96] 1.} The court appointed psychiatrist Fred Rosenthal to conduct a third
competency examination of appellant. (CT 304; RT [5/23/96] 1.) In his report,
Dr. Rosenthal concluded appellant was competent. (CT 318-320.)

On July 3, 1996, the partics submitted the issue of appellant’s
competency on Dr. Roscathal’s repeort. (CT 308, 310; scc aiso CT 18327-
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18328 [Engrossed Settled Statement, § 1]; RT [6/2/03] 10 {hearing to augment

and settle the record on appeai].) The court found appellant competent and

reinstituted criminal proceedings. (CT 308, 310}

B. The Trial Court Exercised Its Discretion In Finding Appellant
Competent

Appellant contends that the tnal court failed to consider the substance
of the reports filed by the appointcd cxperts and instcad bascd its competency
finding “on a quantitative toting up of the psychological cvaluations, 1.e., two
out of three meant appellant was ‘competent.”” (AOB 76.) Appellant,
however, mischaracterizes the basis of the court’s ruling.

**The term [judicial discretion] implics abscnce of arbitrary
determination, capricious disposition or whimsical thinking. It imports the
exercise of discriminating judgment within the bounds of reason. [Par.] To
exercise the power of judicial discretion all the matenal facts in evidence must
be both known and considered, together also with the legal principles essential
to an informed, intelligent and just decision.”” (fn re Cortez (1971) 6 Cal.3d
78, 85-86, quoting People v. Surplice (1962) 203 Cal. App.2d 784, 791.}

Contrary to appellant’s contentions, the trial court did not take a
quantitative approach to deciding appellant’s competency, but rather made an
informed and intelligent decision based on the contents of Dr. Rosenthal’s
report. As noted above, the partics submitted the issuc of appcliant’s
competency on Dr. Rosenthal’s report. {(CT 308, 310; see also CT 18327-
18328 [Engrossed Settled Statement, § 1}; RT [6/2/03] 10 [hearing to augment
and settle the record on appeal].) The court then made the following ruling:
“Based upon the contents of the report, the court will find that the defendant is
competent and the criminal proceedings will be remstituted.” (CT 310, talics
added.) It is therefore clear from the court’s ruling that its competency finding

was based on a reasoned consideration of the substance of Dr. Rosenthal’s
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report. Accordingly, there is no support 1n the record for appellant’s claim that
the court failed to “consider the matenial facts™ and “simply count(ed] up the
‘best out of three’ of the reports of the experts.” (AOB 76.)

Appellant contends the trial court’s actions in appointing a third expert
rather than basing its decision on the first two experts’ reports demonstrates that
the court “relinquished its duty to exercise judictal discretion to a ‘majority
vote' by the three appointed experts.” (AOB 76.) Notso. Rather, the court’s
actions show that it took its duty of exercising its discretion quite seriously.
When the court discovered that the {irst two competency evaluations were “at
opposite ends of the opinion scale,” it appointed a third expert to assist in its
determination. As noted above, once the third competency evaluation was filed
with the court, the matter was submitted on the centents of that report alone.
Thus, despiie appcllant’s protestations to the confrary, the record clearly shows
that the court based its decision on the contents of Dr. Rosenthal’s report rather
than on a simple majority vote.

C. The Trial Court’s Competency Finding Was Supported By
Substantial Evidence

Altermatively, appellant contends that the trial court abused its discretion
in finding him competent to stand trial. (AOB 65.) However, Dr. Rosenthal’s
rcport alone provided substantial evidence to support the tmal court’s finding
of competency. (Sce People v. Lawley (2002) 27 Cal.4th 102, 135 [single
expert report sutpported trial court’s finding of competency].)

The “tnial of an incompetent defendant violates an accused’s right to due
pracess.” (People v. Weaver (2001) 26 Cal.4th 870, 903, accord, Medina v.
California (1992) 505 1.8. 437, 448.) In Dusky v. United States (1960) 362
U.S. 402 (per curiam), the United States Supreme Court defined competence
to stand tral as a defendant’s “‘sufficient present ability to consult with his

lawyer with a reasonable degree of rational understanding’™ and “**a rational as
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well as factual understanding of the proceedings against him.”™ ([bid) In
accord with federal law, California provides that a person is incompetent to
stand trial “if, as a result of mental disorder or developmental disability, the
defendant is unable to understand the naturc of the criminal procecdings or to
as‘sist counsel 1n the conduct of a defense m a rational manner.” (§ 1367, subd.
{(a).) A defendant 1s presumed competent to stand trial unless the contrary is
proven by a preponderance of the evidence. (§ 1369, Squ. (f).) “On appeal,
the reviewing court determines whether substaatial evidence, vicwed in the
light most favorable to the verdict, supports the trial court’s finding.” {People
v. Lawley, supra, 27 Cal.4th atp. 131.)

As part of his competency evaluation, Dr. Rosenthal interviewed
appellant in jail. (CT 318.) Appellant was cooperative and responsive during
the mterview (CT 319), and provided Dr. Rosenthal with background
information about himself, including his psychiatric history. (CT 318.)
Appelant reported that he had been hospitalized several times in the past for
paranoid delusions and auditory and visual hallucinations. {(CT 318.) Although
appellant became “somewhat rambling” at times during the interview and
showed some signs of paranoid thinking with respect to his legal situation, he
appeared “to be fairly rational.” (CT 319.) In addition, while he had “a
somewhat distorted, self-justifying attitude about his current problems,” he
“seemed to maintain his hold on reality to some extent.” (Jhid) He denied
having any auditory hallucinations, and there was no indication he was
“internally preoccupied.” (fbid) He was “oriented in all spheres,” his recent
and remote memory appeared intact, and there was no indication he suffered
from any other severe cognitive deficits. (/bid.) He remained calm and in

control throughout the interview and did not appear to be in any acute distress.

(Fbid.)
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In addition to discussing appellant’s background, appellant and Dr.
Rosenthal also discussed appellant’s involvement in the incidents leading to his
arrest and the charges against him. {CT 319-320.} Dr. Rosenthal found that
appellant was ablec to understand the charges agaimnst him and discuss the
elements of his legal situation in a coherent manner. {CT 320.) Although
appcllant demonstrated some paranoid thinking with respect to his belief that
he was being falsely accused, he was able to discuss his legal situation in a
fairly reasonable manner. (/bid} He indicated that he was willing to cooperate
and work with his attorney because his attorney believed in his innocence.
(Ibid.) Dr. Rosenthal concluded that “while Mr. Blacksher clearly has a serious
mental disorder and tends to resist acceptance of any mental disturbance, he
remains sufficiently in contact with reality to be considered mentally competent
to stand tmal.” (7hid.)

Dr. Rosenthal’s report provided a sufficient basis for the tral court to
conclude that appellant was competent to stand trial. First, therc was substantial
avidence that appellant had a rational understanding of the proceedings against
him. Appeltant appeared rational and in touch with reality during his interview
with Dr. Rosenthal. He was cooperative and responstve, calm and in control,
oriented in all spheres, his memory appeared to be intact, and he was not
internally preoccupied. He was able to discuss his involvement in the incidents
leading to his arrest and understand the charges against him. Although he
demonstrated some paranoid thinking, he was still able to discuss the situation
in a fairly reasonable and coherent manner.

Second, there was substantial evidence that appellant had the ability to
assist his counsel in a rational manner. Appellant was cooperative and
responsive during his interview with Dr. Rosenthal and was able to rationally
discuss his psychiatric history, his mmvolvement in the mecidents leading to his

arrest, and his legal situation. Whiie appcllant displayed sotme paranoid
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thinking with respect to his belief that he was being falsely accused, he stated
his willingness to cooperate and work with his attorney because his attorney
believed in his innocence. Appellant’s ability to communicate with Dr.
Rosenthal about his legal situation and his stated willingness to work with his
attorney provided a sufficient basis for the trial court to conclude that he had the
ability to assist in his defense. In sum, substantial evidence supported the trial
court’s finding of competency in this case.

Appellant attacks alleged deficiencies in Dr. Rosenthal’s report. (AOB
82-83.) For instance, appellant contends that Dr. Rosenthal failed to indicate
the length of his interview with appellant, what documentation he may have
reviewed, or what “‘devices, procedures, or protocals” he relied upon to reach
his conclusion. {AOB 82.} Appellant also takes 1ssue with Dr. Rosenthal’s
failure to administer standardized tests or to conduct collateral interviews with
appellant’s fnends, family members, and attormeys. (/bid.) However, because
appellant submitted the matter on Dr. Rosenthal’s report and did not object to
any deficiencies n the report, he cannot attack any perceived shortcomings in
the report on appeal. {People v. Weaver, supra, 26 Cal 4th at p. 904.¥ In any
event, appellant fails to demonstrate how such matters were “a necessary
prerequisite to [the] formation of an expert opimon on the limited issue
presented in the competency [hearing).” (People v. Stanley (1995) 10 Cal.4th
764, 811.) During his interview with appellant, Dr. Rosenthal gathered
mformation from appellant regarding his background, psychiatric history,
curreni{ freatment, and cnminai case. (CT 318-320.) Based on fthis

conversation, Dr. Rosenthal was able to diagnose appellant with paranoid

9. For this same rcason, appellant has waived his additional claims,
discussed below, in which he asserts that Dr. Rosenthal’s report failed to
address the question of appellant’s ability to assist in his defense (see AOB §2-
83), and that the report containcd contradictions {AOB 84-86). (See discussion
post.)
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schizophrenia. (CT 319-320.} Further, Dr. Rosenthal’s interaction with
appellant and his observations of appellant’s behavior and responses during the
interview provided a sufficient basis upon which to render an opinion on
appellant’s competency to stand trial. In sum, Dr. Rosenthal’s findings
supported his conclusion that appellant was competent, and any alleged
deficiencies in his report did not undermine the validity of those findings. (See
People v. Lawley, supra, 27 Cal4th at pp. 134-135 [rejecting claimed
deficiencies in expert’s report].)

Appellant further complains that Dr. Rosenthal did not address the
question of appellant’s ability to assist in his defense. (AOB 82-83.) Appellant
is incorrect. Dr. Rosenthal quilc clearly addressed this question, finding
appellant cooperative, able to discuss his case in a rational manner, and willing
to work with his attorney. (CT 320; see People v. Lawley, supra, 27 Cal 4th at
pp. 134-135 [expert’s report not ambiguous on the question of whether the
defendant could rationally assist defense counsel].} Appellant also argues that
Dr. Rosenthal’s report contained contradictory findings regarding appetlant’s
mental state at the time of the interview. {AQB 84-86.}) However, the fact that
appellant may have shown some signs of his mental iliness during the interview
was neither unusual nor proof that he did not meet the legal standard of
competency. Dr. Rosenthal obviously felt that appellant’s mental 1llness did not
prevent him from understanding the charges against him and assisting in his
defense, and there was nothing contradictory about such findings. In short, Dr.
Rosenthal’s report contained sufficient evidence to support the trial court’s
competency finding.

Although the tnal court clearly relied on Dr. Rosenthal’s report in
making its competency determination, appeliant also discusses the reports of Dr.
Fort and Dr. Davenport in an effort to demonstrate that substantial evidence did

not support the tnal court’s iinding of competency. (AOB 82-91.) Aswe have
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demonstrated above, Dr. Rosenthal’s report alone provided substantial evidence
to support the competency finding, and was 1n fact the only report relied upon
by the trial court in making its decision. However, in the mterest of
completeness, we will briefly discuss the claims raised by appellant in
connection with the reports filed by Dr. Fort and Dr. Davenport.

As an initial matter, we note that appellant attacks supposed deficiencies
and contradictions in Dr. Fort’s report much in the same way he attacked Dr.
Rosenthal’s report. (AOB 82-90.) Again, we submit that because no objection
was made to Dr. Fort’s report below, these issues have been waived on appeatl.
{People v. Weaver, supra, 26 Cal.4th at p. 904.} In any event, we note that Dr.
Fort reviewed “extensive background information™ on appellant in addition o
examining him. (CT 317.) From these materials, Dr. Fort was able to extract
appellant’s history of mental illness and substance abuse, his ciminal record
and chronic unemployment, as well as his living situation. (/bid.) Dr. Fort also
reviewed the accounts of numerous witnesses regarding appellant’s behavior
before and dunng the murders. (/bid.) Based on these matenals as well as his
own personal ebservations of appellant, Dr. Fort was able to render the opinion
that appellant was competent to stand trial. (/bid.) Accordingly, appellant
cannot show that any alleged deficiencies affected Dr. Fort’s formation of an
opinion on the subject of appellant’s competency. Moreover, Dr. Fort clearly
addressed appellant’s ability to assist in his defense, finding appeliant
“cooperative, talkative, onented, [and] of average intelligence and memory,”
devoid of hallucinations or delusions, and able to understand the charges
against him and participate in tasks related to his defense, 1.¢., read and approve
a lengthy motion and summanze the tesimony of witnesses. (CT 317, see
People v. Lawley, supra, 27 Cal.4th at pp. 134-135 [expert’s report not
ambiguous on question of whether the defendant could rationally assist defense

counsel].)
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Next, appellant seizes upon a single sentence in Dr. Fort’s report, which
he contends contradicts Dr. Fort’s finding of competency: Dr. Fort's
obscrvation of appellant’s circumscnbed delusion that he died 1n 1984 and
somcone else took control. (AOB 84.) However, as Dr. Fort expressly noted,
such delusion did not relate to appellant’s crimes and did not affect appellant’s
gencral mental state. (CT 317.) Accordingly, Dr. Fort’s finding of competency
was not “contradicted” by this single circumscnbed delusion.

Appellant also contends that Dr. Fort’s conclusions were refuted by
other evidence. (AOB 86-88.) For instance, appellant contends that Dr. Fort’s
information regarding appellant’s mental history was incomplete, that his focus
on the strength of the evidence against appellant was improper, and that his
opinion that appetlant was of average intelligence and memory was incorrect.
(7hid.) However, such alleged weaknesses in the cvidence relied upon by Dr.
Fort do not undermtine his finding of competency. Dr. Fort was well aware of
appellant’s history of mental iflness, which he noted “dat(ed] back to the 1970s”
and continued “infto] the 1980s,” as wcll as the fact that appellant had been
previously diagnosed as schizophrenic. (CT 317.} Dr. Fort thercfore clearly
understood the chronic and serious naturc of appeliant’s mental itiness, and any
additional evidence on this topic would have only been cumulative, Morcover,
appellant does not explain how Dr. Fort’s brief reference to the “strong
evidence” against appellant was inappropriate. (See AOB 87-88.) Taken in
context, it is clear that Dr. Fort was juxtaposing appellant’s ¢laim of innocence
with the accounts of numerous witnesses, and it was cntirely proper for Dr. Fort
to take these facts into account i forming his opinion about appellant’s mental
competency. Finally, the fact that appellant may have tested in the “retarded”
range on an mtelligence test while an adolescent, and that another doctor
previously found him to be in the “low-normal” range of intelligence (see AQB

88), by no means negates Dr, Fort’s findings, based on his own personal
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observations, that appellant was of average intelligence and memory. (CT 317.)
This is especially true considering that the intelligence test taken by appelant
as an adolescent was subscquently challenged as racially biased. (See RT 3094-
3095)

Appellant additionally argues that Dr. Fort’s finding of competency is
further weakened by his “fraud problem,” i.e., a 1982 conviction for Medi-Cal
fraud. (AOB 88-90.) However, as appellant notes, such evidence was not
before the tnal court at the time of its ruling. (AOB 89-9(.) Because such
cvidence was not considered by the trial court, it is irrelevant to the Court’s
inquiry on appeal, and should be disregarded. (People v. Panah (2005) 35
Cal.4th 395, 434, in. 10 [appellate court does not review the propriety of the
tnal court’s competency ruling based on evidence that was not presented to it
at the time it made that ruling].) In any event, it is unclear how Dr. Fort’s
former conviction for Medi-Cal fraud would somehow affect his findings in
this case. Dr. Fort’s conviction has no relevance to his abilities as a psychiatrist
or his impartiality as a court appointed expert. As appellant notes, Dr. Fort was
placed “on probation for one year but permitted to continue practicing his
profession.” (AOB 89.} If the state medical board found im fit to continue
practicing medicine, i1 is unclear why there should be any concern over his
professional abilitics or the soundness of his medical opinion in this case.

Finally, appellant argues that Dr. Davenport’s report, the only report
which cencluded appellant was incompetent to stand trial, “was superior to
those of Dr. Fort and Dr. Rosenthal,” and that “[h]ad the trial court scrutinized
these reports, instead of just looking for a two-to-one score, it could only have
concluded that appellant was incompetent to stand trial.” (AOB 91.) However,
as sct forth above, Dr. Fort’s and Dr. Rosenthal’s opinions of appellant’s
competency werc supported by their observations and findings, and Dr.

Davenport’s opinion to the contrary in no way negates those findings, especially
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as it appears that Dr. Davenport himsclf was not entirely convinced that
appellant was not faking his symptoms duning their interview. (Sce People v.
Frye (1998) 18 Cal.4th 894, 1004 {evidence of incompetence presented at
competency hearing ¢id not negate reasonable, credible evidence supporting the
finding of competence].) As Dr. Davenport noted in his report, “Mr.
Blacksher’s presentation during the clinical interview was so severe that this
clinician questioned if he may have been malingering.” (CT 314.) Indeed,
appellant’s behavior during his interview with Dr. Davenport seems
exaggerated in comparison to his demeanor at the time of his interviews with
Dr. Fort and Dr. Rosenthal. In light of thcse marked differences, the court
might have understandably placcd more stock in the findings and opinions of
Dr. Fort and Dr. Rosenthal. (Scc People v. Marshall (1997) 15 Cal.4th |, 31-
32 [valuc of opinion depends on quality of materials on which opinion is bascd
and rcasoning uscd to arrive at opinion].) In sum, the court was free to weigh
the evidence before it in making its decision, and its competency finding was
supported by substantial evidence. (See People v. Lawley, supra, 27 Cal.4th at
pp. 134-135 [sufficient evidence to support competency finding where there
were two conflicting reporis before the court}; People v. Frye, supra, 18 Cal.4th
at p. 1004 [compctency finding supported by sufficient evidence where two of
the threc court-appointed experts found the defendant competent to stand trial];
see also People v. Marshall, supra, 15 Caldth at pp. 31-32 [substantial
evidence of competency where experts’ unanimous testimony that the
defendant was incompetent was contradicted by the testimony of lay

witacsses).} Accordingly, appellant’s due process claim fails.
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IL.

APPELLANT’S RIGHTS WERE NOT VIOLATED BY

HIS ABSENCE FROM CERTAIN PROCEEDINGS

Appellant contends he was denied his constitutional and statutory rights
to be present on 17 different occasions during trial. (AOB 93.) The
proceedings in question all involved hearings between the court and counsel
conducted outside the presence of the jury, in which procedural or legal matters
were discussed. Because appellant had no right to be present at such
proceedings, his constitutional and statutory rights werc not violated.
Moreover, because appellant cannot demonstrate that his absencc from these
proceedings projudiced his case or demed him a fair tnal, reversal 1s

unwarranted.
A. Summary Of The Proceedings In Question

On August 17, 1995, the court held a preinal heanng to determine
whether the defense was entitled to discovery of appellant’s confidential
probation records for use in the penalty phase as mitigation evidence. (RT
[8/17/95] 19.) When the court inquired as to appellant’s whereabouts, defense
counsel explained that appellant was unaware of the hearing and that counsel
had not requested his presence in court. {/d. at pp. 19, 28.) Counsel expressly
waived appellant’s presence after noting that appellant was not entitled 1o be
present at the hearing. (/4. at p. 28.) Afier conducting an in camera hearing,
the court ordered that the defense be provided with certain probation
documents. (fd. atp. 27.)

At the beginning of a pretrial hearing on October 2, 1995, defense
counsel noted that appellant was not present because of a “mixup.” (RT
[10/2/95] 29.) After suggesting that appeilant should “be present at all
proceedings,” counsel asked for a continuance of the heaning. (fbid.) The court

granted the continuance. (fbid.)
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At the beginning of a pretrial heanng on Seiﬁember 5, 1997, to assign
the matter for tnal, the court noted that appellant was not present and asked
whether defense counsel wanted a recess in order to locate him. (RT [9/5/97)
1.) Counscl declined, asking instcad to reschedule the hearing.  (7bid) The
court reset the hearing for January 5, 1998, (/bid))

During the rescheduled heaning on January 5, 1998, defense counsel
noted, “For the record, we were going to pull time for today. Mr. Blacksher is
not prescnt.” (RT [1/5/98] 3.) 'When the court asked if appellant’s presence
was being waived, counsel responded, “] don’t know that we can do that.”
(fbid) The prosecutor responded, “You don’t necd to waive his presence, but
the time waiver can be withdrawn on his behalf without his presence in court.”
({d. at pp. 3-4.) Defense counse! suggested that the court assign the matter for
trial, and set the next court date for a day when appetlant would be present. (/d.
at p. 4.) The court set the matter for January 13, 1998, and defense counsel
withdrew appellant’s time waiver. (/bidd. } On January 13, 1998, the trial court
noted the following in appellant’s presence: “The defendant pulled time on
January 5th, and the agreed upoen date is March Sth, the 60 day time period of
running. [t's my understanding counscl has agreed that by starting motions on
February 17th, that that would be the starting of trial for purposes of the time
waiver.” (CT 407.} After receiving confirmation from defense counsel, the
court asked appellant if he “agree[d] with that.” (CT 407-408.) Appellant
responded, “Whatever you say is finc with me.” (CT 408.)

On February 27, 1998, the court met with counsel in appellant’s absence
to finalize the jury questionnaire, discuss record corrections, and receive an
update on the parties’ progress on discovery matters. (RT 25-27.)

On March 6, 1998, the court met with counscl in appellant’s absence for

record correction proceedings. (R 193.)
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On March 9, 1998, counsel met on the record in appellant’s absence to
discuss their resolution of discovery 1ssues. (RT 195-198.} Detense counscl
specifically waived appellant’s presence at the meeting. {RT 195))

On the moming of March 18, 1998, appellant was present during an
evidentiary hearing on the issue of Eva’s competency. (RT 339.) At the
conclusion of the hearing, the parties submitted the matter. (RT 350.) Before
the court could rule, defense counsel asked for a short break. ([bid) After the
break, the court briefly reconvened and defense counsel expressly waived
appellant’ s presence duning a reading of stipulated juror hardship excusals into
the record. (RT 350-351.) Afterwards, the court inquired as to how the parties
wished to proceed with the competency matter. (RT 352)) When the
prosecutor indicated that he was prepared to submit the matter, the court
postponed ruling until the afiemoon when appellant would be present. {/bid.)
The minute order from that date indicates that “all” were present when the court
reconvened in the aftemoon. (CT 717.) The parties again submitted the matter
of Eva’s competency and the court found her incompetent 1o testify. (RT
369-370.)

During the moming session on March 19, 1998, appcliant was present
in the courtroom when defense counsel expressly waived appellant’s presence
for the afternoon session. (RT 407, 410.) That afternoon, the court and defense
counsel went through a list of exhibits to reconcile the court’s rulings with the
list. (RT 378-414.}

Defense counsel expressly waived appellant’s presence during record
correction proceedings on March 20, 1998 (RT 415), March 27, 1998 (RT
637}, and Apnl 10, 1998 {RT 1292).
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During jury selection on April 14, 1998, defensc counsel made a
Batson/Wheeler™ motion in chambers. (RT 1358-1359.) The court denied the
motion and later restated its ruling in appellant’s presence after the jurors were
dismissed for the day. (RT 1359, 1365-1366.)

On Apnl 17, 1998, defense counsel met boefly with the court in
appellant’s absence for record correction proceedings. (RT 1369.)

On May 11, 1998, defense counsel expressly waived appellant’s
presence during proceedings to discuss guilt phase jury instructions and record
corrections. {RT 2553-2565.)

On June 17, 1998, juror number 10 submitted a note to the court
requesting the day off on June 25, 1998, so that he could attend a prepaid golf
tournament. (CT 1508.) That same day, the juror was asked to stay behind
when the rest of the jurors were excused for lunch. (RT 3772.) The court,
prosecutor, defensc counsel, and appeilant werce all present in the courtroom.
(RT 3771-3772; CT 1509.) The court informed the juror that he would be kept
on the jury panel and that it the case was not resolved by the timc his golf
tournament was to begin, he would be excused from the jury and an alternate
would be seated in his place. (RT 3772.) Both the prosccutor and defense
counsel agreed with the court’s proposed resolution. (RT 3772-3773.) On June
24, 1998, during penalty phase jury deliberations, defense counsel expressly
walved appellant’s presence before stipulating to the replacement of juror
number 10 with an alternate juror. (RT 4010-4015.) The next day in
appellant’s presence, the court replaced juror number 10 with altemmate juror
number two. (RT 4012.}

On June 18, 1998, defense counsel cxpressly waived appellant’s

presence. {R1 3847.) The court and counsel then discussed penalty phase jury

10. Batson v. Kentucky (1980} 476 U.S.79; People v. Wheeler (1978)
22 Cal.3d 258.
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instructions, the permissible scope of the prosecutor’s argument in aggravation,
and the prosecutor’s use of visual aids 1n support of his argument. (RT
3847-3872.) Defense counsel withdrew appellant’s right of allocution at the
conclusion of the heanng. (RT 3872))
B. Appellant Had No Right To Be Present At The Proceedings In
Question

“Broadly stated, a cnminal defendant has a right to be personally present
at certain pretrial proceedings and at trial under various provisions of law,
including the confrontation clause of the Sixth Amendment to the United States
Constitution, the due process clause of the Fourieenth Amendment to the
[United States Constitution, section 15 of article I of the Califormia Constitution,
and sections 977 and 1043.” (People v. Cole (2004} 33 Cal.4th 1158, 1230.)
However, a criminal defendant does not have the right to be personally present
under the Sixth Amendment unless his appearance is necessary to prevent
interference with his opportunity for effective cross-examination. (Kentucky v.
Stincer (1987) 482 U.S. 730, 740, 744, fn. 17, People v. Waidla (2000) 22
Cal.4th 690, 741.) Further, such nght does not anse under the Fourteenth
Amendment unless the defendant finds himself at a “stage . . . that is critical to
[the] outcome” and “his presence would contribute to the faimess of the
procedure.” (Kentucky v. Stincer, supra, 482 U.S. at p. 745; People v. Waidla,
supra, 22 Cal.4th at p. 742; see also United States v. Gagnon (1985} 470 U.S.
522, 526 [noting that while a defendant’s nght to be present 1s rooted largely
in the Confrontation Clausc, such nght may also arise under the Due Process
Clause in sMuations where the defendant is not actually confronting the
witnesses or the evidence against him).) Similarly, under the California
Constitution, a defendant has no right to be present at hearings that occur
outside the jury’s presence on questions of law or other matters that do not bear

a reasonably substantial relation to the fullness of his opportunity to defend
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against the charges. (People v. Cole, supra, 33 Cal.4th at p. 1231.) Under
sections 977 and 1043, there 1s no right to be present, even in the absence of a
written waiver, where the defendant has no such nght under the California
Constitution. (/hid.} Lastly, the burden 1s on the defendant to demonstrate that
his absence prejudiced his case or denied him a fair trial. (People v. Bradford
(1997) 15 Cal.dth 1229, 1357 )

Contrary to appellant’s assertions, he had no constitutional or statutory
right to be personally present at any of the proceedings 1n question. All of the
proceedings involved heanngs between the court and counsel conducted
outside the presence of the jury, in which procedural or legal matters were
discussed. (Sce People v. Cole, supra, 33 Cal.dth at pp. 1231-1232 [no right
to be present at hearings occurring outside the jury’s presence on questions of
law or other matters that do not bear a reasonably substantial relation to the
opportunity to defend}.) On every occasion, defense counsel were present who
were fully able to represent appellant’s interests. On many of these occasions,
defense counsel expressly waived appellant’s presence. While “[i]t may be that
if personal presence {ruly bears a substantial relation to a defendant’s
opportunity to defend against the charges, counsel’s waiver would not forfeit
the claim,” the very fact that counsei did not think appellant’s presence was
necessary “strongly indicates that [his] presence did not, in fact, bear [] a
substantial relation™ to the fullness of his opportunity to defend. (People v.
Cleveland (2004} 32 Cal.4th 704, 741.) Further, appellant has made no attempt
to show how his attendance at such hearings would have assisted the defense
or otherwisc altered the outcome of his tral. (See People v. Benavides (2005)
35 Cal.4th 69, 89 [failure to show that defendant’s presence would have served
any pumpose]; Peaple v. Bradford, supra, 15 Cal.4th at pp. 1357-1358
{defendant failed to show his attendance at hearings would have assisted the

defense or altered the outcome of trial];, People v. Johnson (1993) 6 Cal 4th 1,

81



19 [no showing defendant’s presence would have assisted his defense in any
way]; sec also United States v. Gagnon, supra, 470 U.S. at pp. 526-527 [the
central inquiry in determining whether due process principles catitled a
defendant to appear at a hearing 1s whether the defendant’s presence reasonably
could have assisted his defense of the charges against him].} Nor could
appellant make such a showing, as is evident from a brief review of the
proceedings in question.

As an initial matter, 1t 1s clear that appellant had no nght to be present
at two of the hearings at issue (October 2, 1995 and September 5, 1997), as
both were immediately continued at the request of defense counsel before
anything of substance took place. Nor can appellant seriously claim that his
presence was required at ten other proceedings, all of which involved purely
routine or legal matters: (1) August 17, 1995 (discovery); (2) February 27,
1995 (jury questionnaires, record corrections, discovery); (3) March 6, 1998
(record corrections), (4) March 9, 1998 (discovery); (5) March 19, 1998
{reconciling exhibits with exhibit list); (6) March 20, 1998 (record corrections);
(7) March 27, 1998 (record corrections); (8) Apnl 10, 1998 (record
corrections); (9) April 17, 1998 (record cormrections); and (10) May 11, 1998
(jury instructions, record comrections). (Sce, e.g., People v. Cole, supra, 33
Cal.4th at pp. 1230-1232 [no right to be present at various proceedings]; People
v. Waidla, supra, 22 Cal Ath at pp. 741-743 [same]; People v. Bradford, supra,
i5 Cal.4th at pp. 1355-1358 [same];, Peopie v. Holt (1997) 15 Cal.4th 619,
706-707 & fn. 29 [same]; People v. Johnson, supra, 6 Cal.4th at p. 18 {listing
cases).} Appellant’s presence was similarly not required at the remaining five
proceedings 1 question.

On January 5, 1998, defense counsel withdrew appellant’s time waiver.
(RT {1/5/98] 4.) Appellant was informed of this fact a week later, on January
13, 1998. (CT 407.}) When the court asked appellant if he agreed with the
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schedule proposed by counsel to meet the time waiver, appellant responded,
“Whatever you say is fine with me.” (CT 408.) Because appellant was
informed of the time waiver before the matter was set for trial and expressly
agreed to the schedule proposed by the court, he cannot arguc that his absence
during the initial time waiver violated his statutory or constitutional rights.
(See, e.g., People v. Carpenter (1997) 15 Cal.4th 312,376 [no violation of right
to be present when, among other things, trial court explained substance of what
occurred in defendant’s absence and obtained defendant’s consent as to what
would be done].) Moreover, appellant has cited no authonty, and we have
found none, which would require a defendant’s personal withdrawal of a time
waiver. (Sce, ¢.g., ibid. [defendant’s personal waiver of mistral not requircd
as such decision lay properly within counsel’ s role as "captain of the ship"].)

Turming to the next proceeding in question, on March 18, 1998, the court
held an evidentiary hearing on the issue of Eva’s competency. Appellant was
present at the evidentiary hearing and later when the court announced its ruling.
Although appeltant contends that he was not present for the court’s ruling
(AOB 96}, his contentlion is belied by the court’s comment that it would wait
to rule m appellant’s presence, along with the minute order from that date
noting that “all” were present dunng the afternoon session. (See People v.
Visciotti (1992) 2 Cal.dth 1, 49 [presuming defendant’s wntten waiver of his
right to be present was executed in open court based on notations contained in
the minute order].) Even assuming appellant was not present when the court
ruled, appellant fails to show that his presence would have served any purpose.
(People v. Benavides, supra, 35 Cal.dth at p. 89 [failure to show that
defendant’s presence would have served any purpose].) Counsel submitted the
matter while appellant was still present in the courtroom (RT 350), and all that
remained to be done was to hear the court’s ruling. As the court based its ruling

on its own obscrvations of Eva duning the evidentiary hearing (RT 370), this
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was not a situation where appellant had any special knowledge of the facts that
would have assisted his counsel or affected the court’ s ruling. (People v.
Bradford, supra, 15 Cal.4th at pp. 1357-1358 [defendant failed to show his
attendance at hearings would have assisted the defense or altered the outcome
of trial].)

Next, on April 14, 1998, the court ruled on the defensc’s
Batson/Wheeler motion in chambers. The court later reiterated its ruling in
appellant’s presence. Because appellant ultimately heard the court’s ruling, he
cannot argue that his nghi to be present durning the court’s imitial ruling was
violated. Nor can appellant demonstrate that his prescnce would have aided
defense counsel during the in chambers discussion on the motion. (People v.
Johnson, supra, 6 Cal.dth at p. 19 [no showing defendant’s presence would
have assisted his defense in any way].)

During the next hearing at issue, on June 18, 1998, defense counsel
withdrew appellant’s right of allocution. Appellant contends that the nght to
allocution is a fundamental night that cannot be waived in a defendant’s
absence. (AOB 101.) However, this Court has held that the right of allocntion
does not exist in capital cases "because a defendant has the right to testify at the
penalty trial," and so does not have a nght to address the court at sentencing
without being subject to cross-examination. {People v. Cleveland, supra, 32
Cal.4th at pp. 765-766.) Because appellant had no nght to allocution, he could
not have been prejudiced by counsel’s withdrawal of such a “right” in his
absence.

Finally, on Junc 18, 1998, appeliant was present when thc court
questioned juror number 10 about his request to be excused on June 25, 1998,
for a prepaid golf tournament, (RT 3772; CT 1509.) Defense counsel agreed
with the court’s proposed resolution to keep the juror on the panel and excuse

him only if the case remained unresolved by the time he had to leave. (RT
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3772-3773)) On Junc 24, 1998, defense counsel expressly waived appellant’s
presence and stipulated to the excusal of juror number 10. (RT 4010.) The
foliowing day, in appellant’s presence, the court informed the jury that juror
number 10 had been replaced with altemate juror number two. (RT 4012)
Appellant made no objection regarding his absence from the previous day’ s
hearing or his counscl’s stipulation to the replacement of the juror. (Ibid)
Considering that appcllant was present at the June 17 hearing in which juror
number 10 was questioned and the partics agreed to his excusal if the case was
not resolved before he had to leave, his right to presence was not violated at the
sccond hearing on June 24th, at which time the court and partics followed
through with their previously agreed upon resolution. Moreover, given the
naturc of the juror’s request for ¢xcusal, there is no reason o belicve
appcllant’s presence at the second hearing would have aided defensc counsel
or affected counsel’s decision to stipulate to the excusal of the juror.
Presumably, if the nature of the proceeding was such that appeliant’s presence
would have been beneficial, his counscl would not have expressly waived his
presence. Accordingly, appellant had no right to be present at the hearing.,
(See, e.g., United States v. Gagnon, supra, 470 U.S. at p. 527 [no nght to be
present at in camera hearing on juror’s impartiality]; People v. Johnson, supra,
6 Caldth at pp. 19-20 [defendant’s exclusion from in chambers hearing
regarding possible discharge of juror was not prejudicial where it was unlikely
his presence would have helped him defend against the charges); In re Lessard
{1965) 62 Cal.2d 497, 505-507 [na right to be present when judge gquestioned
aling juror in chambers as to her request to be excused]; People v. Abbott
(1950) 47 Cal.2d 362,372 [no nght to be present during 1n chambers discussion
on the discharge of a juror and substitution of an alternate].) Moreover,
because juror number 10 was replaced with an alternate, prejudice cannot be

presumed. (/n re Lessard, supra, 62 Cal.2d at p. 507; Peopie v. Abhott, supra,
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47 Cal.2d atp. 372.) As this Court noted in People v. Johnson, supra, 6 Cal.dth
at p. 20:

[S]everal cases have observed that if, as a result of the hearing i
question, the affected juror is discharged and an alternate juror is
picked to replace him, prejudice to the defendant will not be
presumed. [Citations.]

As stated in People v. Dell [(1991) 232 Cal. App.3d 248],
“appellant does not claim she was actually prejudiced from the
substitution of jurors nor does it appear she could reasonably
make such an argument. Altemates are selected from the same
source, in the same manner, with the same qualifications and are
subject to the same challenges. Altermates have an equal
opportunity to observe the entire proceedings and take the same
oath as regular jurors. [Citation.] In this case, appellant had
ample opportunity to voir dire the altemnaies and use her allotted
peremptory challenges. [Citation.] Nor 1s there any allegation
the altermates were either ncompetent or biased.” (232
Cal. App.3d at pp. 256- 257.)

For these same reasons, appellant cannot demonstrate that he suffered any
prejudice as a result of his exclusion from the hearing 1 which juror number
10 was discharged and substituted with an alternate juror.

Appellant admits that his absence dunng routine proceedings such as
“record correction[s], hardship excusals, and jury instruction conferences” was
not substantially related to his opportunity to defend (AOB 100-101), but
asserts that he included such instances to “show the cavalier attitude of counsel
and court to appellant’s right to presence.” (AOB 102.) However, if, as
appellant concedes, he had no right to be present at such routine proceedings
in the first place, it is difficult to see how his absence from these hearings
demonsirates a “cavalier attitude™ on the part of the court and counsel towards
appellant’s nght to be present. Nor does appellant’s absence from such routine
proceedings have any bearing on whether he had a right to be present on other
occasions. Contrary to appellant’s assertions, the record as a whole

demonstrates that both the court and counsel were sensitive to appellant’s nght

806



to be present. For instance, the court routinely inquired as to appellant’s
whercabouts, and often informed appellant of what took ptace i his absence.
Appcllant missed relatively few court dates over the course of three years, and
on those few occasions during which the court or counsel thought his presence
was required, the matter was continued until such time as appellant could be
present in the courtroom. Considenng appellant’s high attendance rate, there
is simply no support in the record for appellant’s claim that his absences from
the courtroom demonstrate that he “was unable to assist in his defense, and
[that] his mental illness made it more convenient to proceed without him.”
(AOB 102.) In sum, appellant had no nght to be present at any of the heanngs

in question, nor did his absence deny him a fair trial.
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IIL.

APPELLANT FAILED TO ESTABLISH A PRIMA FACIE

CASE OF DISCRIMINATION IN SUPPORT OF HIS

BATSON/WHEELER MOTION

Appcllant contends that the tnal court viotated his state constitutional
right to trial by a jury drawn from a representative cross-section of the
community {(Cal. Const., art. I, § 16; People v. Wheeler, supra, 22 Cal.3d at pp.
276-277) when it found no prima facic case of discrimination by the prosecutor
in the use of peremptory challenges to strike two Black prospective jurors.
(AOB 107-108.) Appellant further contends that the trial court’s ruling violated
his federal constitutional right to equal protection of the laws under the
Fourteenth Amendment (Batson v. Kentucky, supra, 476 11.5. atp. 89). (AOB

107-108.} Each of these contentions lack merit.
A. Jury Selection Proceedings

During jury selection, the prosecutor used his fourth and eighth
peremptory challenges to excuse prospective jurors M.P. and L.W._ (RT 1357-
1358.) Immediately after L.W. was excused, defense counsel objected on
Batson/Wheeler grounds, claiming that the prosecutor had excluded M.P. and
L.W. because they were black. (RT 1359.) The court found that the defense
had failed to make a prima facie showing of racial discrimination, noting that
up to that point, the defense had excused one Black prospective juror, the
prosecutor had excused two, and there were two remaining in the jury box. (RT

135902 After the court made its ruling, the parties proceeded to use their

11. The defense used their first peremptory challenge against Black
prospective yjurar L.H. (RT 1356; sce also CT 7669.) Up until the point the
defense brought its Batsan/Wheeler motion, both parties had repeatedly passed
up challenges to the other two Black prospective jurors still remaining in the
jury box, P.B., and the juror ultimately seated as juror number five. (RT 1355-
1358; see also CT 3281, 16734))
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remaining peremptory challenges and ultimately selected a jury and five

alternates. {RT 1359-1363, 1682-1684.) The final jury incleded six black

jurors. {RT 2687, 4053; CT 1205; 2759, 2797, 2835, 2978, 3054, 3281.)

B. Appellant Failed To Make A Prima Facie Showing Of Racial
Discrimination In The Prosecutor’s Use Of His Peremptory
Challenges

“Both the statc and federal Constitutions prohibit the use of peremptory
challenges to remove prospective jurors solely on the basis of a presumed group

bias based on membership in a racial or other cognizable group.” (People v.

Young (2005} 34 Cal.4th 1149, 1172.) “Ifa defendant believes the prosccution

is improperly using peremptory challenges for a discnminatory purpose, he or

she must raise a timely objection and make a pnma facie showing that jurors are
being excluded on the basis of racial or group identity.” (People v. Farnam

(2002} 28 Cal4th 107, 134-135) To establish a prima facie case of

discrimination, the defendant must: (1) make as complete a record as possible,

{2) show that the excluded jurors are members of a cognizable group; and (3)

show from all the circumstances of the case that there is a strong hkelithood or

reasonable inference that such jurors are betng excluded because of their group

assoclation. (People v. Box (2000) 23 Cal.4th 1153, 1187-1188 & fn. 7.)**

12. With regard to the third prong, this Court previously held that in
order to establish a “strong likelihood” or “reasonable inference,” the defendant
“must show that it is more likely than not the [prosecutor’s] peremptory
challenges, if unexplained, were based on impermissible group bias.” (People
v. Johnson (2003) 30 Cal.4th 1302, 1306.) Johnson was recently overnuled by
the United States Supreme Court, which found Johnson’s “more likely than
not” standard at odds with Batson s reasonable inference standard. (Johnson
v. California (2005) _ US.  [1255.Ct. 2410,2416, 2419].) We note that
the precise standard employed by the tnal court in this case 1s not critical to the
resolution of appellant’s Batson/Wheeler claim, as the facts presented do not
give rise to any reasonable inference of discniminatory purpose. (People v.
Gray (2005) 37 Cal.4th 168, 187, People v. Cornwell (2005) 37 Cal.4th 50, 73;
People v. Young, supra, 34 Caldth at p. 1172, fn. 6.)
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Appellant failed to show that there was a reasonable inference the
prosccutor excluded M.P. and L.W. because they were black., Appellant’s
entire showing consisted of a recitation of the names of the two Black
prospective jurors removed by the prosecutor, an allegation of a strong
likelihood the jurors were excluded because of their race, and citations to the
general legal principles goveming his motion. Appellant failed to set forth any
circumstances which supported his motion, such as “the prospective jurors’
individual characteristics, the nature of the prosecutor’s voir dire, or the
prospective jurors’ answers to questions.” {People v. Howard (1992) 1 Cal.4th
1132, 1154.) Appellant’s showing offered “little practical assistance to the trial
court, which must determine from ‘all the circumstances of the case’ whether
there 1s ‘a strong likelihood’ that prospective jurors have been challenged
because of their group association rather than because of any specific bias.”
(Ibid.) Like the defendant in Howard, appellant’s sole reliance on the fact that
the prosecutor had challenged two Black prospective jurors was “completely
inadequate” to show a prima facie case of discrimination. ({bid.) Moreover, the
trial court’s observation that the defense had excused one Black prospective
juror and that there were two Black prospective jurors remaining in the jury box
tended to further weaken appellant’s already inadequate showing of
discriminatory purpose. (People v. Snow (1987) 44 Cal.3d 216, 225 [the
passing of minority jurors, though not conclusive, “may be an indscation of the
prosecutor’s good faith in exercising his peremptories, and may be an
appropriate factor for the trtal court to consider in ruling on a Wheeler
objection”].} In sum, no prima facie casc of discrimination appears on the
record. (See People v. Cornwell, supra, 37 Cal.4th at p. 70 [prosecutor’s
challenge to one of two Black prospective jurors did not support an inference
of bias, especially given that the sccond Black juror was passed repeatedly and

ultimately served on the jury]; People v. Young, supra, 34 Caldthatp. 1172,
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fri. 7 [“Nothing in Wheeler suggests that the removal of all members of a
cognizable group, standing alone, is dispositive on the question of whether [the]
defendant has established a pnma facie case of discrimination”]; Pecople v. Box,
supra, 23 Cal 4th at pp. 1188-1189 [the fact that three Black prospective jurors
were challenged by the prosecutor was an insufficient basis for stating a prima
facic case of discrimination]; People v. Arias (1996) 13 Cal 4th 92 136, fn. 15
[merely indicating the number and order of minority excusals is insufficient to
establish a puma facie case particularly when the final jury contains members
of the same minority group).)

Although appellant’s showing was clearly insufficient, the inquiry on
appeal does not end with his presentation at the time of his motion. (People v.
Howard, supra, 1 Caldth at p. 1155.) “This is because other circumstances
might support the finding of a pnma facic case even though a defendant’s
showing has been no more detaited than in the case before us. Nor should the
trial court blind itself to everything except defense counsel’s presentation.”
({Bid.) Thus, when a trial court denies a Batson/Wheeler motion based on the
lack of a prima facie showing of group bias, the reviewing court considers the
entire record of voir dire for evidence to support the trial court’s ruling.
{People v. Farnam, supra, 28 Cal.4th at p. 135.) “Because Wheeler motions
call upon trial judges’ personal observations, we view their rulings with
‘considerable deference’ on appeal. . . . If the record ‘suggests grounds upon
which the prosecutor might rcasonably have challenged’ the jurers in question,
we affirm.” (People v. Howard, supra, 1 Caldth atp. 1155))

Here, the record indicates grounds upon which the prosecutor might
reasonably have challenged M.P. and L.W, For instance, M.P. indicated on her
jury questionnaire that her brother had been subjected to racist treatment by
police officers in the past, which had prompted a public outery on her brother’s

behalf and an eventual apology from the Qakland Police Department. (CT
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11921-11922.) M.P. felt that the situation was handled *“very poorly to say the
least.” (CT 11922} While she believed that the Criminal Justice system in
general is “fine,” she also noted her view that “people within the system abuse
it at times.” (CT 11923.) She also indicated that she would apply a different
standard in evaluating the testimony of police officers than that of other
witnesses because [s]ometimes they see things differently.” (CT 11923)
Based on these responses, the prosecutor might have reasonably suspected that
M.P. had a negative view of law enforcement, making her an undesirable juror
from the standpoint of the prosecution. (See People v. Farnam, supra, 28
Cal.4th at p. 138 [“a prosecutor may reasonably surmise that a close relative’s
adversary contact with the criminal justice system might make a prospective
juror unsympathetic to the prosecution”}.)

Moreover, further inquiry into M.P.’s views on the death penalty
revealed that she had some reservations about capital punishment based on her
religious beliefs. While she indicated on her jury questionnaire that she was
willing to impose the death penaity if appropriate (CT 11941), she also gave
some contradictory responses that might reasonably have caused the prosecutor
some concern, For example, she expressed having ambivalent feelings about
the death penalty because of her religious beltefs. (-RT 1283-1284; CT 11935))
Although she stated that such feelings would not affect her ability to impose the
death penalty, when pressed as to whether she was “sure of that,” she could
only say that she was “pretty sure.” (RT 1284.) In responsc to an inquiry on
the questionnaire asking for her best argument against the death penalty, she
indicated “{w]e do not have the rnight to take a life because the person to[ok]
one,” and that “[w]e might be playing ‘God.” (CT 11936; see also RT 1284.}
When asked during voir dire to explain her response to this question, she
replied, “I don’t think any human being should take a lifc, period. In a

situation, basically if | am placed to make a moral judgment, then I will be -- 1
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will be in a participatory role to take a life.” (RT 1285.) Although M.P, had
not been removed for cause, presumabtly in light of her claimed willingness to
be fair and to impose the death penalty if appropriate, the prosecutor might
reasonably have challenged her based upon her hesitation toward doing so.
(People v. Farnam, supra, 28 Cal.4th at pp. 137-138))

The prosecutor might have been equally troubled by L. W .’s inconsistent
responses regarding the death penalty during the voir dire process. For
instance, while L.W. indicated on her jury questionnaire that shc was
“moderately in favor” of the death penalty (CT 6301, 6303), she indicated
during voir dire questioning that neither the arguments for nor against the death
penalty were “morc reflective of [her] attitude toward the death penalty.” (RT
1059-1060.) In addition, although L.W. stated that the death penalty was “the
most definitive way to deal with individuals” (C1 6300; see also RT 1059) and
“the absolute punishment” (RT 1059}, and that life without the possibility of
death was “the next and/or closest punishment to death”™ (CT 6301), she
incongruously stated that life without the possibility of parole was worse for a
defendant than death (CT 6304). Finally, while L.W. indicated that she could
see herself rejecting the death penalty and choosing life without the possibility
of parolc in an appropriate case, she indicated she could not see herself
rejecting life without the possibility of parole and choosing death in an
appropriate case. (CT 6300.)

The prosecutor might have also had reservations about [..W ’s ability to
fairty evaluate any psychiatric testimony presented at trial given her background
as a psychology major. (CT 6281-6282, 6291; RT 1061} For instance, [..W.
seemed to put much stock in the validity of psychology as a science and the
testimony of psychologists and psychiatrists in criminal tnals. (CT 6291-6293;
RT 1062-1063.) Additionally, while she {elt that the insanity defense may be

“used as a crutch,” she also felt that such defense “may be viewed as [the] most
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accurate depending on the crime.” (CT 6292; RT 1063.) In light of her
background and responses during voir dire, the prosccutor may have questioned
L.W.’s ability to critically view appellant’s insanity defense. (See People v.
Howard, supra, 1 Cal.4th at p. 1156 {prospective juror’s professional training
as a nurse “‘suggest|ed] grounds upon which the prosecutor might reasonably
have challenged™ herj; People v. Bittaker (1989) 48 Cal.3d 1046, 1092
[prosecutor reasonably challenged juror who had studied psychology and
admitted that he would “try to be an amateur psychologist™ if Icft on the jury.)
Because the record suggests race-neutral reasons why the prosecutor might
reasonably have challenged M.P. and L.W., substantial cvidence supports the
triai court’s finding of no pnma facie case of discrimination. (People v. Griffin

(2004) 33 Cal .4th 536, 555, fn. 5))
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GUILT PHASE ISSUES
V.

APPELLANT’S CONSTITUTIONAL RIGHTS WERE

NOT VIOLATED BY THE ADMISSION OF EVA’S

HEARSAY STATEMENTS

Appellant contends that the admission of Eva’s hearsay statements to
John Adams, Officer Neilsen, James and Frances Blacksher, and Inspector
Bierce violated his federal constitutional rights to confrontation, due process,
and a fair tnal. (AOB 114.) Moie specifically, appellant contends that Eva’s
statements were inadmissible under Crewford v. Washington (2004) 541 U S.
36, because the statcments were testimomal and he did not have a pror
opportunity for meaningful cross-examination. (AOB 119-134.) Appcllant
also attacks admission of the ¢vidence on state law grounds. (AOB 134-146.)
Appelant has waived his claims with respect to the admussion of Eva's
statements to Inspector Bierce. Furthermore, appellant’s contentions lack merit.

Finally, appellant was not prejudiced by admission of Eva’s statcments.
A. Proceedings Below
1. Prosecutor’s Motion To Iniroduce Eva’s Statements

On February 24, 1998, the prosccutor sought to admit statements made
by Eva immediately after the murders under the spontancous statement
cxception 1o the hearsay rule (Evid. Code, § 1240). (CT 552)2 The
prosccuter submified the following offer of proof in support of his motion:

On May [ 1, 1995, at approximately 7:00 a.m., Eva’s next-door neighbor,
John Adams, was outside cutting his lawn when appellant pulled up in his car

and parked. (CT 554.) Adams and appcllant exchanged grectings as appellant

13. The prosecutor also sought to have Eva declared incompetent to
testify as a witness at tmal. {CT 560-586; RT 329-330.) The trtal court found
Eva tncompetent in a separate proceeding. (RT 369-370.}
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entered his mother’s home. (fbid) At the time, Torey was asleep on a
makeshift bed in the dining room, while Eva and Versenia were in their
respective bedrooms. (/bid.)

Appellant went into hts mother’s bedroom and spoke to her briefly. (CT
554.) He then went into the dining room and fired two gunshots at the back of
Torey’s head, killing him. (/bid) As Versenia and Eva entered the room,
Versenia asked appellant what he was doing. {(CT 554-555.) She then turned
away from appellant, trying to protect the back of her head with her hand. (CT
555.) Appellant shot her in the back of the head and left. ({bid.) Eva screamed
as Versenia fell into her arms and bled to death. (fbid.) When Eva realized
Versenia was dead, she ran outside 1 her mightclothes, hysterical. ({bid.)

Upon hearing the gunshots, Adams went inside his house and called the
Berkeley Police Department at approximately 7:18 am. (CT 555.) As Adams
tned to calm Eva down, she said, “Erven shot B.D. and Torey. He may have
shot himself, too. Oh Jim, help me.” (/bid. }*¥

Officers Neilsen, Qucen, and Larsen werce the first police officers to
arrive on the scene at approximately 7:20 a.m. (CT 555.) While Officers
Queen and Larsen entered Eva’s house, Officer Neilscn joined Adams and Eva
outside. (fbid.} Officer Neilsen had not yet asked any questions when Eva, still
hysterical and agitated, told him, “Erven came into the house and argued with
his sister. He shot her and her son. Both are in the house. 1 think they are
dead. I think he used a handgun. [t was concealed. I think he was wearing a
black leather coat. [ don’t know if he’s still in the house.”™ (fbid.) After leaving
Eva with other law enforcement personnel, Officer Neilsen assisted in a search
for appellant at the scene. (/bid.)

Eva was still shaken when she was taken to the vehicle of a Berkeley

Mental Health Moebile Cnsis Team climcian. (CT 555} Ewva’s son, James

14, “B.D.” was another one of Versenia’s nicknames. (RT 2119.)
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Blacksher, and his wife, Frances, reached the scene immediately. (/bid) Eva
was screaming when she spoke to James and Frances. (fbid.) She told James,
“Erven shot Torey and B.D. (Versenia). Why, why, why? He didn’t have to
do this. She fell into my arms. I latd her down on the floor.” (fbid)) She told
Frances, “Fran, Erven did it. Erven shot B.D. and Torey. Blood was spurting
out of her head, skceting like a faucet. She fell into my arms.” (C'T 556.)

The prosecutor argued in his motion that the circumstances surrounding
Eva’'s statements showed that they were spontanecus. {CT 557-559.) The
prosecutor also argued that Eva’s present incompetence did not affect the
admissibility of her statements. (CT 559-56().) Finally, the prosccutor argued
that appellant’s confrontation rights would not be violated by admission of the
statements. {CT 560-563.)

Appellant filed an opposition to the prosecutor’s motion, objecting on
the following grounds: (1) the prosecutor failed to establish that Eva perceived
the events described in her statements; (2) the prosecutor failed to establish that
Eva actually made the statements; (3) the statements constituted impermissible
opmion evidence; (4) the prosecutor failed to show that the statements were
made spontaneously while Eva was under the stress of excitement; (5) the
statements wcere unrcliable and viclated appellant’s confrontation nghts under
the state and federal constitutions; (6) the statements were unduly prejudicial
under Evidence Code section 352; and (7) the statements were untrustworthy
and violated appellant’s rights to due process and a fair trial under the state and
federal constituiions. (CT 634-649.) In support of his opposition, appeliant
attached a police report by Inspector Bierce memorializing his conversation
with Eva on the day of the murders (CT 653-655); an affidavit in support of a
search warrant by Officer Nanoguchi (CT 656-638); an affidavit in support of
a scarch warrant by Inspector Bierce (CT 059-0061); and a transcript of John

Adams’s 911 call on the moming of the murders (CT 662-064). The prosecutor
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filed a response with the following attachments: John Adams’s statement to
police (CT 686-688); the transcnipt of Adams’s preliminary hearing testimony
(CT 689-705); and Officer Netlsen’s police report (CT 706-708).

During the hearing on the prosecutor’s motion, the prosecutor offered
the following additions to his offer of proof: (1) after killing his sister and
nephew, appellant left his mother’s house at approximately 7:18 am.; {2) Eva
went outside and made her statements to John Adams within two to five
minutes of the murders—Eva was hysterical and cxcited at the time she made
her statements; (3) Officer Neilsen arrived at approximately 7:23 a.m. and
spoke with Eva within 10 minutes of the murders—Eva was still hysterical and
agitated when she spoke with Officer Neilsen; (4) because of Eva’s distiessed
state, the police called for a mental health crisis counselor at approximately 7:41
a.m.; (5) the mental health crisis counselor, Dary! Brand, had contact with Eva
at approximately 8:00 a.m.—Eva appeared to be in shock at that time, and there
was some concern about her overall health and blood pressure; and (6) James
Blacksher atrived on the scene between 8:20 to 8:26 a.m.—approximately one
hour and 15 minutes after the murders—and spoke with his mother. (RT 1656-
1660.) During the hearing, the prosecutor argued that to the extent Eva’s
statements to Inspector Bierce on the day of the murders differed in substance
from her spontaneous statements, such difference went merely to the weight of
the spontaneous statements, not their admissibility. (RT 1660.) The defense
argued that the statements were inadmissible hearsay, and that their admission
would vioiate appellant’s right to confrontation. (RT 1661-1663.} The court
ruled as follows:

Well, it appears to the court, from going through the points
and authonties from both sides, that the statements by Ms. Eva
Blacksher certainly meet the requirements of 1240; that they
purport to narrate or descnibe an act or events perceived; and she
~ were spontaneously made when she was under the stress and
excitement.
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Certainly seeing her nephew (sic) and daughter killed, and
being in an excited and stressful state of mind for a period of
time, there is no Confrontation Clause violation because the law
recognizes under those circumstances there 1s little opportunity
or incentive to make things up or to speak falsely.

As to any issue of her competency relating to the 1240
motion, the court believes that the authornty cited both by Mr.
Tingle and also the court, the authority found by the court, that
competency of a hearsay declarant under 1240 1s not required for
the statemenis to be admissible.

The court is refermng — relying on In re Daniel Zf.] at 10
Cal.App.4th, page 1009, Peopie versus Anthony at 5
Cal_App.[4th] 428, and People versus Butler at 249 Cal. App.2d,
799,

And the fact that she didn’t recall or restate thosc objection —
observations later when she talked to Officer Bierce also does not
affect the admissibility but merely the weight, and that is based
upon the holding of People versus Anas at 13 Cal.4th, 92. So
the motion to use those statements pursuant to 1240 is granted.

(RT 1663-1664.)

2. Introduction Of Eva’s Statement To Inspector Bierce The
Day After The Murders To Impeach Her Preliminary
Hearing Testimony
On March 24, 1998, the prosecutor fiicd a motion to introduce an edited
transcript of Eva’s preliminary hearning testimony at trial. (CT 727-769,) Atthe
heanng on the prosecutor’s motion, the defense offered no objections to the
introduction of the edited transcript, and the court granted the prosccutor’s
motion. {(RT 1652-1655.) The transcript was thereafier read to the jury, (RT
1868.) Eva’s statement to Inspector Bierce the day after the murders was then
admitted to impeach her preliminary hearing testimony. {RT 2585-2590; see
also RT 2739, 2741, 2841.)
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3. Trial Testimony Relating Eva’s Hearsay Statements

John Adams testified that Eva appeared to be in good health in May of
1995. (RT 1921.) She could walk without assistance and carry on a
conversation in a clear and coherent manner. (/bid.)

On May 11, 1995, Adams was on the phone to 911 when he looked
outside his window and saw Eva walking towards his house. (RT 1941.) She
looked hysterical and was calling out in an excited voice, “Jim, help me. Help
me, Jim.” (/bid) She had on a nightgown and there was a red substarnce on her
feet that looked Iike blood. (RT 1941-1942.) When Adams went to his front
door to let her know hie had 911 on the ling, Eva told ham, “They’ve been shot,
they’ve been shot. Beanie and Torey have been shot.” (RT 1942.)

It also sounded as 1f she said that Erven shot Beanie and Torey and then
shot himself. (RT 1943-1944.) Although Eva was excited and hysterical when
she made the statements to Adams, he could clearly understand what she was
saying. (RT 1942-1944.) Eva was still excited and hysterical when police
officers arrived on the scene. (RT 1944.)

Officer Neilsen testified that he was one of the first officers to armive on
the scene. (RT 1869-1870.) As he walked towards Eva’s house, he saw Adams
and Eva standing in front of Adams’s house. (RT 1870-1872.) He noticed that
Eva was wearing her nightclothes without any shoes, and that she appeared
distranght. (RT 1872.)) Immediately upon seeing her, Officer Neilsen stopped
to talk to her to “find out what information she had.” (/bid.) Officer Neilsen
wanted to determine what had taken place so the police could take appropriate
action upon entering the house. (RT 1874-1875.) Officer Neilsen had no
intention of taking a formal statement at that time. (RT 1912.) Eva appeared
excited, agitated, concerned, and anxious to talk to him, as if something serious
had just happened. (RT 1872-1873.) Eva initiated the conversation with
Officer Neilsen. (RT 1873.) She told him that her daughter and her daughter’s
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son had been shot and that she thought they were both dead. (RT 1873, 1883.)
She cxplained that appellant had come into her house earlier that meming and
spoken to her briefly. (RT 1882.) He then argued with his sister and shot both
his sister and his sister’s son. (/bid.) Eva did not see appellant with a gun when
he came into her house, and she did not know where he got the gun. (/hid)
When asked if appellant was still inside the house, she said she did not know.
(RT 1882-1883.) She said that appellant was wearing a black leather jacket and
a gray shirt. (RT 1883.) Officer Neilsen spoke to Eva for approximately ten
to fiftcen minutes. (RT 1875.}) He took notes on a small notepad while she
filled him in on what had happened, and he asked her for clarification on certain
points during the conversation. (RT 1875-1876.) Eva remained distraught
throughout the entire conversation. (RT 1884-1885.)

After their conversation, Officer Neilsen let Eva sit down i an
unmarked police vehicle parked across the street from her house. (RT 1876,
2441.) Inspector Bierce, who was assigned to investigate the murders, spoke
with Eva in the backseat of the car, but did not take a statement ai that time
because of Eva’s distressed state. (RT 2584-2585.) Inspector Bierce requested
that a mental health worker be dispatched to the scene to take carc of Eva's
mental health needs. (/bid.}) Daryl Brand, a family cnisis counsclor with the
Berkeley City Mental Health Department, showed up at the scene in response
to the call. (RT 2440.)

Brand met with a police officer at the car. (RT 2442.) He told her that
there had been a death in the family, and asked her to take carc of Eva and her
mental health. (/bid.} Brand got into the car with Eva. (/bid.) Eva appeared
to be 1n shock and did not ook well; she was quiet and in a state of denial. (RT
2442, 2444.) Brand called in the paramedics because she was concerned about
Eva’s physical health; Eva kept talking abeut her high blood pressure, and she

was having trouble with her concentration and memory. (R'T 2444} While she
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was with Eva, Brand did not ask her any questions about what had happened
in the house. (/bid.) When Eva’s son and daughter-in-law, James and Frances
Blacksher, arrived on the scene, Frances got into the car with Eva and tned to
comfort her. (RT 2446.) Brand did not listen to Frances’s conversation with
Eva. (Ibid.} At some point, James also got into the car with Eva and spoke
with her, but Brand did not hear their conversation. (RT 2446-2447.) Brand
did not observe any change in Eva’s emotional state during the entire time she
was with her. (RT 2448))

When Frances arrived on the scene, she saw Eva sitting in a car with
Brand. (RT 2301.} Eva looked hurt, torn, nervous, upset, and angry. (RT
2304-2306.} When Eva saw Frances, she rolled down her window. (RT 2301.)
Frances asked her what had happened and Eva replied that appellant shot Torey
while Torey was sleeping, and that he also shot Versenia in the head. (RT
2306-2307.) Eva said that Versenia fell into Eva’s arms after she was shot, and
that blood was streaming from her head. (RT 2310-2311.) Eva told Frances
that Versenia’s blood got all over her clothes. (/bid} Frances could see blood
ali down the front of Eva’s housecoat and house shoes. (RT 2303.} When
Frances asked Eva where appellant was Eva said, “He went down the street just
as fast as he could that way.” (RT 2306.) Eva told Frances that she and
Versenia had heard gunshots and that when they ran into the dining room, Eva
saw appellant shoot Versema. (RT 2331-2332) Eva remarked that appellant
did not have o shoot Verscnia and Torey. (RT 2306-2307.)

James also testified that Eva was in a car with Brand when he armived at
the scene. (RT 2351-2352.) Eva was hysterical and upset at the time; she was
screaming and “hollering.” (fbid.} When he asked her what had happened, she
said that Erven killed Torey and shot Versenia. (RT 2352-2353.) She said that
after Versenia was shot, she {cll down into Eva’s arms and said, “Mama,” (RT

2353.)
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Eva’s preliminary hearing testimony was read to the jury. (RT 1868.)
Eva testified that appcllant came into her bedroom on the morning of the
murders and asked her about supper. (CT 755-756.} The next thing she
remembered after appellant left her bedroom was hearing Versenia calling out
to her that she had *“heard a gun shoot and she was going through the house.”
(CT 756-757.) Evathen heard a single gunshot. (/bid.}) She jumped up “to run
to, to caich hold of” Versenia. (Jbid.) When she got to the door, Versenia {fell.
{Ibid.) When Eva saw that Versenia was bleeding, she stepped over her head
and ran out of the house. (fbid.) She denicd hearing Versenia say anything
before she was shot. (CT 757.) Although she admitted speaking to the police
afterwards, she demed telling them that she heard Versenia say “what is wrong
with you, what are you doing.” (fbid.) When shown her statement to Inspector
Bierce (see RT 2585-2586), Eva admitted that her signature appeared on the
bottom of both pages of the statement, but she did not remember signing it or
reading it. {CT 758-759.) She did not sce appcllant or anyone clse in the house
when she left. (CT 758-759.) She also denied knowing how much time had
passcd from the time she spoke to appellant to the fime she heard Versenia
calling cut to her. (CT 758-759.) Finally, she demied telling the police that she
heard two gunshots that moming. (CT 759.)

Inspector Bierce testified at trial that he took a written statement from
Eva the day after the murders. (RT 2585.)} Inspector Bicrce filled out the
statement before reading it to Eva and then having her signit. (RT 2585-2586.)
Eva’s signature appeared at the bottom of both pages of the statement, (RT
2586.) Eva told Inspecctor Bicree that after appellant left her bedroom on the
morning of the murders, he walked down the hallway, tumed mto the dining
room, and within seconds she heard two shots. (RT 2587-2588.} She did not
hear any voices before heanng the gunshots. (/bid.) From wherc she was in her

bedroom, she had a direct view down the haliway to the door of Versenia’s
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bedroom. (RT 2588-2589.) She saw Versema come out of her room and turn
mnto the dining room. (J&id.) She heard Versenia say something hike “what are
you doing?” or “what is wrontg with you?,” and then she heard a single shot.
{{bid.} After heanng the shots, Eva got out of her bed and made her way to the
dining room. (RT 2389-2590.) She saw Versenia in a standing position with
bloed coming out of her head. (Ibid) Versenia slumped to the ground and
cried out, “Mother, mother.” (/bid.)

B. Appellant Has Waived His Challenge To The Admission Of

Inspector Bierce’s Testimony On Appeal

A defendant must object to the admission of evidence below in order to
preserve the claun for appeal. (Evid. Code, § 353; People v. Cain (1995) 10
Cal.4th 1, 28.) Similarly, a ¢laim based on a purported violation of the
Confrontation Clause must be asserted at trial or it 1s waived on appeal,
(People v. Hines (1997} 15 Cal.4th 997, 1035.)

Here, appellant did not object to the introduction of Eva’s statement to
Inspector Bicrce on cither state or federal law grounds. Accordingly, he has
waived any challcnge to the admission of Inspector Bierce’s testimony on
appecal. Nor can appeliant claim that his failure to object on confrontation
grounds was ecxcusable because Crawford had not yet been decided. (Sce, e.g.,
People v. Rincon (2005) 129 Cal.App.4th 738, 754-755 {defendant’s failure to
make a specific Sixth Amendment objection did not forfeit the claim that
admission of out-of-court statements viclated the Confrontation Clause under
Crawford]; see also People v. Turner (1990) 50 Cal.3d 668, 703 [“Though
evidentiary challenges are usually waived unless timely raised in the tnial court,
this 15 not so when the pertinent law later changed so unforeseeably that it is
unreasonable to expect tral counsel to have anticipated the change”].)
Crawford was merely an application of the Confrontation Clause, it was not a

new constitutional right which was not in existence at the bme of appellant’s
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trial. (But sce People v. Sisavarh (2004) 118 Cal App.4th 1396, 1400

[Crawford stated new rule on effect of Confrontation Clause on hearsay in

criminal cases].) Thus, if appeliant had wished to challenge the admission of

Eva's statement to Inspector Bierce on confrontation grounds, he could have

done so even before Crawford was decided, as he did with respect to Eva’s

statements to John Adams, Officer Neilsen, and James and Frances Blacksher

(sce CT 634-649; RT 1661-1663). (Sce People v. Baylor (2005) 130

Cal. App.4th 355, 365-367 [defendant waived Crawford claim where he

objected only on state hearsay grounds below].} In sum, because appellant

expressed no objections to Eva’s statement to Inspector Bierce on cither state
or federal law grounds, he has waived any challenge to the admission of the
statcment on appeal.

C. The Trial Court Properly Admitted Eva’s Statements To John
Adams, Officer Neilsen, And James And ¥rances Blacksher Under
The Spontaneous Statement Exception To The Hearsay Rule

As noted above, the tnal court admitted Eva’s statements to John Adams,

Officer Neilsen, and James and Frances Blacksher under the spontancous

statement exception to the hearsay rule® Appellant contends that the court

erred in admitting the evidence under this exception. We disagree.
1. Applicable Law

Evidence Code section 1240 provides:

Evidence of a statement 1s not made nadmussible by the
hearsay rule if the statement:

(a) Purports to narrate, describe, or explain an act, condition,
or event perceived by the declarant; and

15. We do not address appellant’s contention that Eva’s statcment to
Inspector Bierce the day after the murders was not spontancous as it 1s clear that
the statement was not admitted under the spontancous statement exception to
the hearsay rule.
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(b) Was made spontancously while the declarant was under
the stress of excitement caused by such perception.

A statement must meet three requirements mn order to be admissible under this
scction:

“(1) there must be some occurrence startling enough to produce
this nervous excitement and render the utterance spontaneous and
unreflecting; (2) the utterance must have been before there has
been time to contrive and misrepresent, i.e., while the nervous
excitement may be supposed still to dominate and the reflective
powers to be yet in abeyance; and (3) the utterance must relate to
the circumstance of the occurrence preceding it.”

(People v. Poggi (1988) 45 Cal.3d 306, 318, quoting Showalter v. Western
Pacific R R. Co. (1940} 16 Cal.2d 460, 468.) It lies within the sound discretion
of the trial court 1o determine whether these foundational prerequisites are met.

(Id. at pp. 318-319.}

2. Substantial Evidence Supports The Trial Court’s Finding

That Eva Perceived The Events Described In Her Statements
Appcllant first contends that the court’s admission of such statements
was improper because the prosccution “failed to establish that Eva perceived
the events she narrated.” (AOB 135.) Howcver, the facts available to the trial
court al the time it made its ruling amply justified its conclusion that Eva
perceived the events she described. (See People v. Jenkins (2000) 22 Cal.4th
900, 1007 & fin. 23 [a tmal court’s ruling on the admission of evidence 1s
reviewed on the basis of the evidence presented to the trial court at the time the
ruling was made].) ‘It must . .. appear “in some way, at least, and with some
degree of persuasive force” that the declarant was a witness to the event to
which his utterance relates. [Citation.] Although this does not require direct
proof that the declarant actually witnessed the event and a persuasive mference
that he did 1s sufficient, the fact that the declarant was a percipient witness

should not be purcly a matter of speculation or conjecture. [Citations.]™
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{People v. Phillips (2000) 22 Cal.4th 226, 236, quoting Ungefug v. D Ambrosia
(1967) 250 Cal.App.2d 61, 68; see also People v. Gutierrez (2000) 78
Cal. App.4th 170, 178 {*Althongh no direct evidence was intreduced on the
point, there was evidence from which 1t could be inferred the declarant had
witnessed the [startling event]”].}

It is undisputed that Eva was inside the house at the time of the murders.
According to the prosecution’s offer of proof, appellant came into Eva’s
bedroom before the shootings and spoke to her briefiy. (CT 554.) He then
went 1nto the dining room where he shot Torey., (Fbid.)} As Eva and Versenia
entered the dining room, Versenia asked appellant what he was doing. (CT
554-555.) Appellant shot her in the head and she fell into her mother’s arms.
{(CT 555.) When Eva realized Versenia was dead, she ran outside in her
nightclothes, hysterical. (fbid)) Immediately after the murders, she told John
Adams, Officer Neilsen, and James and Frances Blacksher that appellant had
shot Torcy and Versenia. (CT 555-556.) The summary of cvents provided by
the prosccution thus established that Eva witnessed the events lcading up to,
and culminating i, the two shootings. Substantial evidence therefore supports
the tnal court’s finding that Eva personally perceived the events she described.

Appellant contends that the prosecution “did not establish that Eva saw
appellant shoot and kill the victims.” (AOB 135, emphasis in original.)
However, it could be inferred from the prosecution’s offer of proof that Eva
witnessed the events immediately preceding and following appellant’s shooting
of Torey, and was actually present when appellant shot Versenia. Eva did not
have to actually see appellant pull the tnigger to perceive that he shot Torey.
Rather, Eva’s knowledge that appellant shot Torey was based on her own
personal perceptions of the circumstances surrounding the shooting. For
instance, it can be inferred from the prosecution’s offer of proof that Eva heard

gunshots commng from the dining room immediately after appcllant left her
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bedroom, leading her to get out of bed and go into the dining room; when she
joined Versema in the dining room, she saw appellant there (and, from her
statements, it can be inferred that she also saw Torey’s body); she then saw
appellant shoot Versenia. Appellant points to no authority, and we have found
none, which holds that a declarant must have actually seen the event described,
rather than having acquired knowledge of the event from the surrounding
circumstances through the use of his or her senses, i.e., sight, sound, smell,
taste, and touch. Section 1240 requires only that a declarant “perceive” the
event described, and Evidence Code section 170 defines “perceive” as
“acquir[ing] knowledge through one’s senses.” In sum, the prosecution
presented persuasive evidence from which it could be inferred that Eva
perceived the shootings.

Appellant compares Eva’s observations in this case to those of the
declarant’s in People v. Phillips, supra, 22 Cal.4th 226. (AOB 135} However,
unlike the declarant in Phillips, Eva’s statements were based on her own
personal observations. In Phillips, thc defendant sought to admit as a
spontancous siatement a hearsay statement implicating another person in the
murder for which he was charged. (People v. Phillips, supra, 22 Cal 4th at pp.
234-235.) Theiral court excluded the statement, finding no indication that the
deciarant had personally perceived the murder. (/4. at p. 235.) On appeal, the
Court noted that the admissibility of the statement tumed on whether the
declarant was relating events he saw himself or repeating what he had heard
from some other source. (fd. at pp. 235-236.) Afier noting that other
witnesses’ testimony called into doubt the declarant’s presence at the scene of
the murder, the Court concluded that the evidence supported the trial court’s
finding that the declarant could have been repeating what he heard from

someone else. (fd. at pp. 236-237)
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In this case there was no similar ambiguity as to whether Eva was
relating cvents she perceived herself or merely repeating what she had heard
from some other source. It 1s undisputed that Eva was inside the house at the
time of the shootings. Moreover, as Eva, Versenia, and Torey were the sole
occupants of the house at the time, there is no possibility that Eva was mercly
repeating something she heard from someone else.

Instead, the situation here is closer to that in People v. Brown (2003) 31
Cal.4th 518. At issue in Brown was whether the trnal court erred in admitting
a spontaneous statement implicating the defendant in a murder. (/4. atp. 540.) -
As in this case, the defendant argued that there was no evidence the declarant
was describing an event he actually witnessed. (Id. at pp. 540-541.) The Court
rejected such argument:

Evidence indicates {the declarant] was in the driver’s seat of the
car directly behind the victim's truck when defendant shot her.
His view of the scene was as ¢lear as any of the witnesses’, and
he no doubt saw what other witnesses reported: Defendant went
up to the dover’s side of the truck and pulled the victim out, her
body hitting the street face first. Although [the declarant’s]
statement (“]l know he shot her, | know she is hurt bad™) does
not unquestionably carry the inierence that he spoke from
personal knowledge of having actually seen defendant pull the
trigger, neither does the statement purport to be a repetition of
something [the declarant] had heard from someone else.
Although closer than the question of spontaneity, we conclude
that, under the circumstances, there 1s substantial evidence to
support the tnal court’s deeision that [the declarant] purported to
be describing events he had personally seen.

{Id alpp. 541-542))

As in Brown, there is substantial evidence to support the tnal court’s
conclusion that Eva purported to be describing events she had personally
perceived. Even if Eva’s statements implicating appellant in the murders of
Torey and Versenia did not unquestionably carry the inference that she spoke

from personal knowledge of having actually scen appellant pull the trigger,
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neither do her statemenis purport to be a repetition of something she heard from
someonc else.

The decision in Peopie v. Riva (2003) 112 Cal.App.4th 981, is also
mnstructive. There, the defendant argued that a hearsay statement admitted as
a spontaneous utterance was unreliable because it was not a statement about “an
act, condition or event perceived by the declarant,” but rather a statement about
the declarant’s belief or opinion regarding an act or event he did not perecive
because he “ducked.” (Id. at p. 995.) The Court of Appeal noted that “[o]ur
Supreme Court has stated 1n numerous cases spontancous declarations may
include the declarant’s ‘actual impressions and belief”” conceming the
circumstances sutrounding the event. (/d. at p. 996, citing People v. Farmer
(1989) 47 Cal.3d 888, 903; People v. Poggi, supra, 45 Cal.3d at p. 318;
Showalter v. Western Pacific R.R. Co., supra, 16 Cal.2d at p. 468.) As the
court noted, *“The fact the declarant ducked before the gun was fired does not
mean he could not have perceived the shooter’s target. If the declarant saw the
gun aimed at him, ducked, and heard a bullet whiz over his head he had
sufficient information 1o state the shooter was shooting at him.” (/d. atp. 996.)

As noted above, Eva similarly possessed sufficient information to state
that appellant shot Torey and Versenia. Accordingly, ber impressions and
beliefs concerning the circumstances surrounding the murders were properly
admitted as part of her spontancous statements.

Appellant contends that there was no evidence “Eva reported having
perceived the event.” (AOB 136.)Y¥ However, as noted above, direct evidence

is unnecessary, so long as it can be inferred from the evidence that the declarant

16. In support of his contention, appellant cites to the tnal testimony of
vatious witnesses. (Sce AOB 135-136.) However, because such evidence was
not before the tnal court at the time of 1ts mling, it ¢cannot be considercd on
appeal. (People v. Jenkins, supra, 22 Cal.4th atp, 1007 & fn. 23))
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perceived the event. (People v. Phillips, supra, 22 Cal.4th at p. 236; People v.
Gutierrez, supra, 78 Cal. App.4th at p. 178.)

Moreover, the fact that Eva made no mention of actually having seen
appellant shoot Torey and Versema when she spoke with Inspector Bierce (CT
654-655) does not prove she did not perceive the shootings. (See AOB 135.)
As both the prosecutor and the trial court noted, the fact that Eva did not repeat
her earlier observations to Inspector Bierce merely went to the weight of such
evidence, not its admissibility (RT 1660, 1664). (Scc, ¢.g., People v. Arias,
supra, 13 Cal.dth at p. 150 {*if a hearsay statement mceis the requircments of
spontaneity and lack of opportunity for reflection {citation], 1t does not become
inadmissible because the declarant failed to mention, recall, or confirm it on
later or calmer occasions”].) Similarly, just because Adams thought he also
heard Eva say that appellant shot himself (CT 662-664, 688, 697) docs not
prove that Eva did not witness the shootings. (See AOB 135} In short, the
evidence presented by the prosecution was more than sufficient to support an
inference that Eva witnessed the shootings.

3. Substantial Evidence Supports The Trial Court’s Finding

That Eva’s Statements Were Spontaneous

Appetlant also contends that Eva’s statements to Officer Neilsen and
James and Frances Blacksher were not spontancous because they were made
“long after the shootings, an hour or morc in the casc of James and Frances.”
(AOB 137.) However, considering Eva’s distressed statc at the time she made
her statements, there was sufficient evidence that her statements were
spontaneous.

“The lapse of time between the described event and the statement,
although a factor in determining spontaneity, 1s not determunative.” {People v.
Trimble (1992} 5 Cal. App.4th 1225, 1234} **Neither lapse of time betwecn the

cvent and the declarations nor the fact that the declarations were ehicited by
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questioning deprives the statements of spontaneity if it nevertheless appears
that they were made under the stress of excitement and while the reflective

LR

powers were still in abeyance.”” (People v. Poggi, supra, 45 Cal.3d atp. 319,
quoting People v. Washington (1969} 71 Cal.2d 1170, 1176, italics added in
Poggiy “The crucial element in determining whether a declaration 1s
sufficiently reliable to be admissible under this exception to the hearsay rule
1s . . . the mental state of the speaker. The nature of the utterance—how long
it was made after the startling mcident and whether the speaker blurted 1t out,
for example—may be important, but solely as an indicator of the mental state
of the declarant.” (People v. Farmer, supra, 47 Cal.3d at pp. 903-904.)

Here, Eva's statements to John Adams and Officer Neilsen were made
within five-to-ten minutes after she witnessed the murders of her daughter and
grandson inside her home. (CT 555; RT 1656-1657.} At the time, she was
hysterical and agitated, and blurted out her statements spontancously. (CT 555.)
Given the brief passage of time between the traumatic cvent and Eva’s
statements, her distraught mental state and her spontancous outbursts, it appears
that Eva’s statcments to the two men “were made under the stress of exciiement
and while the reflective powers were still in abeyance,” and werc thus
admussiblc as spontancous statements.

Although Eva’s statements to James and Frances Blacksher werc made
approximatcly one hour after the murders, they too werc spontaneous because
they were made while Eva was still under the stress of excitement. The
prosecutor’s offer of proof showed that Eva remained distraught up until the
time that James and Frances arrived on the scene. (CT 555; RT 1657-1660.)
Approximately 20 minutes after Eva had finished speaking with Officer
Neilsen, a mental health counselor had to be called to the scene because she was
still so upset. (fbid) The mental health counsclor amved only 20 minutes

before Frances and Jamcs. (RT 1658.) At that time, Eva appeared to be in
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shock, and there were some concerns about her blood pressure and overall

health. (RT 1659-166().) When James and Frances amved, Eva was screaming

as she told them what had happened. (CT 555.) Based on the evidence of

Eva’s continued distress over the murders of her daughter and grandson, it

appears that her statements to Frances and James were also “made under the

stress of excitement and while the reflective powers were still in abeyance.”

(See, e.g., People v. Brown, supra, 31 Cal.4th at p. 541 {statement made two

and one-half hours after murder spontaneous]; People v. Raley (1992) 2 Cal 4th

870, 893-894 [statement made 18 hours after rape spontaneous].) Sufficient

evidence therefore supports the trial court’s finding that the statemenls were

spontancous.

D. The Trial Court Properly Admitted Eva’s Statement To Inspector
Bierce The Day After The Murders To Impeach Her Preliminary
Hearing Testimony

Appcllant nexi contends that Eva’s statements were inadmissible to
impeach her preiiminary hearing testimony. (AOB 142.) As it appears that the
only statement admitted for impeachment purposcs was Eva’s statement to

Inspector Bierce the day after the murders, we will imit our discussion to that

statemnent alone*” Appellant argues that Eva’s statement to Inspector Bierce

was nadmissible for impeachment purposes under either Evidence Code
section 1294 or Evidence Code section 1202. (AOB 143-144.}) Although it
does not appear in the record what section the tnal court admuitted the statement
under, its decision to admit the statement must be upheld if correct under any

legal theory. {(People v. Brown (2004} 33 Cal.4th 892, 901.) While it appcars

17. As noted above, appellant has waived his challenges to Inspector
Bicrce’s testimony on appeal. For the sake of completencss, however, we
address the merit of us claims.
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that the statement was inadmissible under section 1294, we submit that 1t was
admissible under section 1202.

Section 1202 provides 1n pertinent part that “(e]vidence of a statement
or other conduct by a declarant that 1s inconsistent with a statement by such
declarant received in evidence as hearsay evidence is not inadmissible for the
purpose of attacking the credibility of the declarant though he is not given and
has not had an opportunity to explain or to deny such inconsistent statement or
other conduct.” In this case, Eva’s preliminary hearing testimony was admitted
without objection at trial. (RT 1652-1655, 1868.) In her testimony, Eva denied
making certain statements to Inspector Bierce the day after the murders. (CT
757, 759.} Her statements to Inspector Bierce were subsequently admitted at
tral to impeach her preliminary hearing testimony. (RT 2585-2590; see also

RT 2739, 2741, 2841.}) Bccausc Eva’s statemcnts to Inspector Bierce were

18. Section 1294 provides in pertinent part:

{a}) The following evidence of prior inconsistent
statcments of a witness properly admitted in a prelhiminary
hearing or trial of the same criminal matter pursuant to Section
1235 1s not made inadmissible by the hearsay rule if the wiiness
1s unavaitablc and former testimony of the witness 1s admitted
pursuant to Section 1291:

(1) A videotaped statement introduced at a preliminary
hearing or prior proceeding concerning the same criminal matter,

{2) A transcript, containing the statements, of the
preliminary hearing or prior proceeding concerning the same
¢riminal matter.

(b} The party against whom the prior inconsistent
statements are offered, at his or her option, may examine or
cross-examine any person who testified at the preliminary
heanng or prior proceeding as to the prior inconsistent statements
of the witness,

Section 1294 does not apply in this case because the prosecutor sought to
wnpeach Eva’s preliminary hearing testimony through the trial testimony of
Inspcctor Bierce rather than through the transcrnpt of the preliminary heanng.
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inconsistent with her preliminary hearing testimony, such statements were
admissible under section 1202 to attack her credibility.

Relying on People v. Collup {1946) 27 Cal.2d 829, and People v.
Greenwell (1937) 20 Cal. App.2d 266, overruled in part by People v. Collup,
supra, at pp. 838-839, appellant contends that Eva’s statcments to Inspector
Bierce were inadmissibic to impeach her former testimony under section 1202
because her statcments were made “prior o, rather than after” her preliminary
hearing testimony. (AOB 143-144) Appcllant, however, overlooks the plain
language of section 1202 in making this argument.

In construing a statute, a court must first “examine the words at issue to
determine whether their meaning s ambiguous.” (Sand v. Superior Court
(1983) 34 Cal.3d 567, 570.) If the statutory language 1s “clcar and
unambiguous there is no need for construction, and courts should not indulge
in it.” {/n re Lance W. (1985) 37 Cal.2d 873, 886, internal quotation marks
omitted.)

Applymg these principles, there is nothing on the face of section 1202
which indicates or even remotely implies that its application is limited to
inconsistent statements made after the hearsay statements already introduced at
tnial. Indeed, the statute could hardly be clearer; “Evidence of a statement or
other conduct by a declarant that is inconsistent with a statement by such
declarant received in evidence is not inadmissibie for the purpose of attacking
the credibility of the declarant.” The language of this section 1s clear and
unambiguous 1n allowing any inconsistent statement, irtespective of when
made, to impeach the credsbility of the hearsay declarant. Moreover, the statutc

is clear that an inconsistent statement i1s admissible for impeachment purposes

19. We note that Evidence Code section 1235 does not apply here as it
concerns the admisston of mconsistent statements to impeach the testimony of
a testifying witness. (Sce Comment to § 1235.)
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even though the hearsay declarant “is not given and has not had an opportunity
to explain or to deny such inconssstent statement or other conduct.” Further,
despite appellant’s assertions to the contrary, the Comment to section 1202 does
not suppotrt his contention that section 1202 is limited by the decisions in
Collup and Greenwell:

When hearsay evidence in the form of former testimony has
been admitted, the Califormia courts have permitted a party to
impeach the hearsay declarant with evidence of an inconsistent
statement made by the hearsay declarant after the former
testimony was given, cven though the declarant was never given
an opportunity to explain or deny the inconsistency. People v.
Collup, 27 Cal.2d 829, 167 P.2d 714 (1946). Apparently,
however, former testimony may not be impeached by evidence
of an inconsistent statement made prior to the former testimony
uniess the would-be impeacher either did not know of the
inconsistent statement at the time the former testimony was given
or unless he had provided the declarant with an opportunity to
explain or deny the inconsistent statement. People v. Greenwell,
20 Cal.App.2d 266, 66 P.2d 674 (1937), as limited by People v.
Collup, 27 Cal.2d 829, 167 P.2d 714 (1946). . ..

Section 1202 substitutes for this case law a uniform rule
permitting a hearsay declarant to be impeached by inconsistent
statements in all cases, whether or not the declarant has been
given an opportunity to explain or deny the inconsistency.

(Emphasis in the original.) Because Collup and Greenwell are clearly
mapplicable to section 1202, there is no support for appellant’s contention that
prior inconsistent statements may not be admitted under the section.® [n sum,
Eva’s statements to Inspector Bierce were admussible under the provisions of
section 1202 to impeach her preliminarj hearing testimony.

As one final point, the Comment to section 1202 makes it clear that

inconsistent statements may only be admitted for impeachment purposes, and

20. Even if Collup and Greenwell did apply, the statcments were still
admissible, as the prosecution presented Eva with the opportunity to explain or
deny her statements at the preliminary heanng. (Sce Comment to § 1202))
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not for the truth of the matter asserted. In this case, the tnal court instructed the
jury pursuant to the standard CALJIC instruction that it could consider a
witness’s inconsistent statements for both impeachment and substantive
purposes. {RT 2841.) We note, however, that the defense did not request a
limiting instruction cauttoning the jury to consider Eva’s inconsistent statements
for impcachment purposes only. Because appellant failed to request a limiting
instniction, the court had no sua sponte duty to instruct the jury on the limited
admissibility of such evidence. (Ewvid. Code, § 355 [“When evidence is
admissible . . . for one purpose and is inadmissible as to . . . another purpose,
the court upon request shall restrict the evidence to its proper scope and instruct
the jury accordingly”}; People v. Hernandez (2004) 33 Cal.4th 1040, 105i-
1052 [although a court should give a limiting instruction on request, it has no

sua sponte duty to do so].)
E. Eva’s Statements Did Not Constitute Improper Lay Opinion

Finally, therc 1s no support for appellant’s contention that Liva’s
statements were nadrmissible as improper lay opinion because they were not
based on personal knowledge. (AOB 144-146.) To be admissible, the opinion
of a lay witness must be rationally based on his or her own perception and
helpful to a clear understanding of his or her testimony. (Evid. Code, § 800.)
As a threshold matter, we dispute that Eva’s statements were statements of
opinion rather than what she actually witnessed inside the house. In any event,
as section 800 clearly relates only to lay opinions testified to by witnesses at
trial, the section 1s inapplicable to Eva’s out-of-court statements. Even if the
section were applicable, however, there was sufficient evidence that Eva’s
staterments were based on her own personal knowledge. Personal knowledge
is ““a present recollection of an impression derived from the exercise of the
witness’[s] own senses.” [Citations.]” (People v. Lewis (2001) 26 Cal.4th 334,

356.) Asnoted above, Eva was present in the house at the time of the murders,
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and was a witness to appellant’s actions. It is thus apparent thai her statemcnts

were based on her own personal knowledge.
F, Eva’s Statements Were Not Barred Under Crawford v. Washington

Appellant next contends that Eva’s statements were inadmissible under

Crawford v. Washington. We disagree 2

1. Summary Of Crawford v. Washington

The defendant m Crawford was on tnal for stabbing a man who
allegedly tried to rape hus wite. (Crawford v. Washington, supra, 541 U.S. at
p. 38.) The defendant’s wife did not testify at tnal because of the state’s mantal
privilege. (/d. at p. 40.) The state sought to introduce the wife’s recorded
staterment made to police as evidence that the stabbing was not in self-defense,
as the defendant claimed. (7bid.) The defendant objected on the ground that
admission of the statemnent would violate his Sixth Amendment nght to
confrontation, {([bid.) The state trial court admitted the statement, relying on
Ohio v. Roberts (1980) 448 U.S. 56, in which the Supreme Court held that the
Sixth Amendment does not bar admission of an unavailable witness’s statement
against a defendant if the statement bears adequate indicia of rehability. (/bid.)
Roberts concluded that reliability i1s shown when the evidence either falls within
a “firmly rooted hearsay exception™ or bears “particulanized guarantees of
trustworthiness.” (Jbid.) The trial court admatted the wife’s statement on the
latter ground. (/bid.}

The Supreme Court concluded that admission of the wife’s statements

violated the Confrontation Clause. (Crawford v. Washington, supra, 541 U.S.

21. Because Crawford had not been decided at the ime of appellant’s
trial, the tnial court had no occasion to make any rulings in connection with such
a claim. Accordingly, in discussing Crawford, we will not confine ourselves
to a discusston of the evidence before the tnal court at the time 1t ruled on the
admissibility of Eva’s hearsay statements.
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at pp. 68-69.} The Court overruled Roberts, and held that where testimonial
statements are at 1ssue, the only mdictum of rehiability sufficient to satisfy the
Constitution 1s confrontation. (fbid) After Crawford, the Sixth Amendment
right to confrontation in criminal cases prohibits testimonial hearsay cvidence
unless the declarant is unavailable and the defendant had a prior opportunity to
cross-examine the declarant. (/d. atp, 68.) If the declarant testifies at trial, his
or her out-of-court statcment 1s admissible. {/d. at p. 59, fn. 9.) The Court
declined to “spell out a compichensive definition of ‘testimonial,’” but stated
that it included, at 2 mimimum, prior testimony at a preliminary hearing, before
a grand jury, and at a former tnal, and statements made during police
interrogations. (/d. at p. 68.) The Court explained that 1t was using the term
“interrogation” i “its colloquial, rather than any technical legal, scnse.” (Jd. at
p. 53, fn. 4))

2. Eva’s Statements To John Adams, Officer Neilsen, And
James And Frances Blacksher Were Not Testimonial

Appellant contends that the admitted statements were testimonial in
nature, and thus inadmissible under Crawford v. Washington.  Although it
appears that Eva’'s statement to Inspector Bterce the day after the murders was
testimonial, we disagree that her statements to John Adams, Officer Neilsen,
and James and Frances Blacksher were similarly testimomal 1n nature.

It is clear that Eva’s statements to John Adams were nontestimonial
under Crawford, and appellant does not aitempt to argue otherwise. Eva madc
her statements spontancously to Adams, her next-door neighbor, minutes aftcr
the murders, while she was still under the stress of excitement. Eva made her
statements while seeking assistance from a fcliow citizen, at a time when no
police otficers were present. Under thesc circumstances, there 1s no possibility
that Eva could have reasonably believed her statements would be available for

later use at trial. (See People v. Buter (2005) 127 Cal.Appdth 49, 59
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[witness’s hearsay statements made spontaneously to co-workers when no
governmental official was present nontestimonialj; People v. Cervantes (2004)
118 Cal.App.4th 162, 173-174 [co-defendant’s hearsay statements made to
ncighbor while seeking medical treatment nontestimonial]; see also People v.
Corella (2004) 122 Cal.App.4th 461, 468 [hearsay statements made during 911
call nontestimonial where victim initiated the call and was merely seeking to
obtain assistance].)

For similar reasons, Eva’s statements to James and Frances Blacksher at
the scene were also nontestimonial. On this point, appellant disagrees.
Appellant contends that Eva’s statements to James and Frances were made
under circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at a later trial, and thus
more akin to formal statements made to government officials rather than casual
remarks made to an acquaiatance. (AOB 122-123)) In support of his
contention, appellant argues that “[alt the time her statements were made, Eva
was still at the scene of the killings, surrounded by police officers who had put
her in the care of a City of Berkeley mental health worker.” ({bid.) Appellant,
however, paints an inaccurate portrait of the circumstances surrounding Eva’s
statements to James and Frances.

Contrary to appellant’s contentions, there was no evidence that Eva was
“surrounded by police officers™ at the time she spoke with Frances and James.
According to the evidence, Officer Neilsen let Eva sit down in Inspector
Bierce’s unmarked police car after he spoke with her at the scene. (RT 1876.)
Inspector Bierce spoke with Eva in the backseat of the car, but did not take a
writien statement from her at that time. (RT 2584-2585.) Because of Eva’'s
distressed state, Inspector Bierce called for a mental health worker to come to
the scene to take care of her. (RT 2584-2585.) Officer Neilsen “turned [Eva]
over” to Daryl Brand once Brand arrived on the scene. (RT 1659, 1876-1877,
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1884-1885.) Brand was not a police officer, but a fammly cnsis counselor who
had been called to the scene for the limited purpose of taking care of Eva’s
emotional neceds. (RT 1658-1660, 2440, 2442, 2584-2585.) After briefly
speaking with Officer Neilsen outside Inspector Bierce’s car, Brand got inside
the car with Eva. (CT 555; RT 1658-1659, 1876, 2441-2442.) Officer Neilsen
then left to go search the back cottage; he had no further contact with Eva at the
scene. (RT 1876-1877, 1885.) Atsome point, Brand became concemed about
Eva’s health and called in the paramedics to check on her. {RT 2444.) James
and Frances Blacksher armived at the scenc while Brand was still in the car with
Eva. (C1 555, RT 1658-1659, 2301, 2351-2352, 2446.) Frances got into the
car with Eva and tried to comfort her. (CT 556; RT 1659, 2446.} At some
point, James also got into the car with Eva and spoke with her. (CT 535; RT
2446-2447) In all, some four to five members of Eva’s family arrived on the
scene and stayed with her until she could be taken mside a neighbor’s house.
(RT 1659, 2444-2447)) Based on this evidence, there 1s no support for
appellant’s contention that Eva was surrounded by police officers when she
spoke with Frances and James.

In addition, there 1s no support for appellant’s contention that the
circumstances under which Eva made her statements to Frances and James
would have ied her to believe that such statements would be used later at trial.
Eva’s conversations with her son and daughter-in-law took place privately in
the backseat of an unmarked police vehicle. (RT 2446-2447.) Brand did not
listen in on the conversations, and there i1s no indication that Eva believed
Brand was histening in. (RT 2446-2447.} At the time Eva spoke with Frances
and James, Brand was acting in her limited capacity as a family crisis counselor,
not as a police officer, and there was nothing about Brand’s behavior or
mteraction with Eva that would have led Eva to conclude otherwise. Brand did

not discuss ithe murders with Eva or ask her any questions about what had taken
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place inside the house that moming. (RT 2444} Morcover, when James and
Frances asked Eva about what had happened, they were not acting on behalf of
governmenta) officials to obtain a formal statement for use at tmal, but were
merely acting in their capacities as concemed family members trying to find out
what had happened in the family home, and there is no indication that Eva
believed otherwise. (RT 2306-2307, 2352-2353.) Thus, like her statements to
Adams, her statements to James and Frances were nontestimenial in nature.

Eva’s statements to Officer Neilsen, although made to a governmental
official, were also nontestimonial. Adams called 911 immediately after hearing
the gunshots coming from Eva’s house, and Officer Neilsen was one of the firsi
police officers to ammve on the scene m response to the 911 dispatch, (CT 555.)
At the time Officer Neilsen amved, Eva was still hysterical and appeared
anxious to speak to him. (RT 1872-1873.) Eva spoke to Officer Neilsen first,
telling him that her daughter and her daughter’s son had been shot and that she
thought they were both dead. (RT 1873.) Their entire conversation lasted only
10 to 15 minutes, and Eva remained distraught the whole time. (RT 1875,
1884-1885.) Becausc Eva made her statements to Officer Netlsen just minutes
after the murders while she was still under the stress of excitement, before there
was any time for reflection or deliberation, her statements were nontestimonial.
(See People v. Corelia, supra, 122 Cal. App.4th at pp. 468-469 [assault victim’s
spontaneous statements to police officer at the scene nontestimomial due in part
to the fact that they were made without reflection or deliberation while under
the siress of excitement].)

The fact that Officer Neilsen iook notes and asked follow-up questions
did not transform his contact with Eva into a formal police interrogation. {See
RT 1875-1876.) Officer Neilsen’s stated purpose in stopping to speak with Eva
was not to take a formal statement at that time, but rather to gather basic

information about what had happened so that the police could take appropnate
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action upon entering her house. (RT 1874-1875, 1912.) The circumstances
surrounding Officer Netlsen’s contact with Eva supports this stated purpose.
For instance, Officer Neilsen stopped to speak with Eva immediately upon
arriviﬁg at the scene, before the police knew what had happened inside her
home and before any police officers had entered her home. (RT 1869-1875.)
Officer Neilsen’s conversation with Eva was informal, taking place outside her
next-door-neighbor’s home and lasting for only 10 to 15 minutes, just long
enough to obtain basic information to assist police officers. Officer Neilsen
then acted upon the information provided by Eva to search the back cottage for
appellant. (RT 1885.) Officer Neilsen’s intleraction with Eva did not therefore
constitute a formal police interrogation. (See People v. Corella, supra, 122
Cal. App.4th at pp. 408-469 [assault victim’s statements to police officer at the
scene nontestimonial becausc “[p]reliminary questions asked at the scene of a
crime shortly after 1t has occurred do not nise to the level of an “interrogation™];
see also People v. Morgan (2003} 125 Cal.App.4th 935, 947 [caller’s
statements to police officer who answered the defendant’s telephone during a
search of the defendant’s home nontestimonial in hight of the mformal nature
of the statements, the unstructured setting, and the police officer’s minimal
responses to the caller].)

In sum, because Eva’s statements to John Adams, Officer Neilsen, and
James and Frances Blacksher were nontestimonial in nature, Crawford does not
apply. However, the fact that Crawford does not apply does not end our Sixth
Amendment discussion, because, even after Crawford, nontesimonial hearsay
statements may still be governed by Okhio v. Roberts. (Crawford v.
Washington, supra, 541 US. at p. 68 [“Where nontestimomal hearsay is at
issue, it is wholly consistent with the Framers®™ design to afford the States
flexibility in their development of hearsay law—as does Roberts, and as would

an approach that exempted such statements from Confrontation Clause scrutiny
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altogether™); People v. Corella, supra, 122 Cal.App.4th at p. 467 [“After
Crawford, a ‘nontestimonial’ hearsay statement confinucs to be governed by the
Roberts standard”].} To comply with the Sixth Amendment, a hearsay
statement must be admticd under a firmly rooted excepuion to the hearsay rule
or bear particulanized guaraniees of trustworthiness. (White v. lllinois (1992)
502 U.8.346,355-357 & fn. B, Idaho v. Wright (1990) 497 U.S. 805, 816-818;
Ohio v. Roberts, supra, 448 U.S. at p. 66.) “Rehability can be inferred without
more in a case where the evidence falls within a firmly rooted hearsay
exception. In other cases, the evidence must be excluded, at least absent a
showing of particularized guarantees of trustworthiness.” (Qhio v. Roberts,
supra, at p. 66} The spontancous statement exception to the hearsay rule is
among those “firmly rooted” exceptions that carry sufficient indicia of
reliability to satisfy the Confrontation Clause. (White v. Illinois, supra, 502
U.S. at p. 355, fn. 8; accord Peaple v. Brown, supra, 31 Cal.4th at p. 542))
Accordingly, as the trial court expressly found in this case, the introduction of
Eva’s spontaneous statements to John Adams, Officer Neilsen, and James and
Frances Blacksher did not violate appellant’s confrontation rights.

Appellant disagrees, arguing that Eva’s statements were unreliable
because she was seriously impaircd by dementia on the day of the murders.

(AOB 138-142, 147-149.¥¥ However, as noted above, because the statements

22. Appellant acknowledges that the trial court was correct in ruling that
Eva’s incompetency at the time of trial did not affect the admissibility of her
spontaneous hearsay statements. (AOB 139 & fn. 33; see, e.g., fn re Cindy L.
(1997} 17 Cal.dth 15,31-35; In re Daniel Z. (1992) 10 Cal.App.4th 1009, 1022;
People v. Anthony Q. (1992) 5 Cal. App 4th 428, 436, People v. Butler (1967)
249 Cal. App.2d 799, 8B06-807.)

Also, we note that there was no evidence at the time the court made its
ruling that Eva was serously impaired by dementia when she made her
staternents. On the contrary, as her statements to Officer Neilsen and Inspector
Bierce on the day of the murders show, she was able to coherently explain what
happened inside the house, as well as the events leading up to the murders, 1.e.,
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fell within a firmly rooted hearsay exception, they were presumptively reliable.
Morcover, even if the statements did not fall within a firmly rooted hearsay
cxceplion, the test for reliability does not focus on the hearsay declarant’s
mental statc at the time the statements were made, but rather on whether the
statements themselves bear particularized guarantees of trustworthiness. Unlike
the hearsay statements at issue in Sherley v. Seabeld (6th Cir. 1991) 929 F.2d
272 (see AOB 141-i142), Eva’s statements in this case bore particulanzed
guarantees of trustworthiness. It is undisputed that Eva was present inside the
house at the time of the murders, and that she made her statements immediately
afterwards while she was stitl in a state of distress. Additionally, she repeated
the same account of what happened inside the house to different people at the
scene, i.e., appellant shot Torey and Versenia in the head® Moreover, the
substance of the statements themselves were corroborated by other evidence.
For instance, next-door neighbor John Adams saw appellant enter Eva’s house
shortly before he heard gunshots (CT 555); both he and neighbor Sara Winter
confirmed Eva’s description of what appellant was weanng that morning (C'T
708, RT 1658); Torey and Versema were later found dead of gunshot wounds
inside the house (CT 554-555, 653, 657, 660; RT 1658); and Winter saw
appcllant leave the house that morning (RT 1658). Considering that Eva

appeared to accurately descnibe the scene witnessed by her inside the house, her

the friction between Torey and appeilant in the days leading up to the murders,
appellant’s arrest, and Versenia’s request that appeliant stay out of the house,
(CT 653-655, 707-708.) Moreover, the prosccution introduced evidence
showing that while Eva’s memory problems had begun some years before the
murders on May 11, 1995 (CT 559, f. 1), her mental condition did not begin
progressively deteriorating until the year preceding July 15, 1997, at which time
she was diagnosed with Alzheimer’s type semile dementia. (CT 559, 568.)

23. While Adams may have thought he also heard Eva say that appeliant
shot himself, that was merely his impression of what she said. (CT 697.) Eva
never repeated such a staternent to anyone else.
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staternents were sufficiently reliable to be admitted, even if they did not qualify
as spontancous statements. Accordingly, appellant’s confrontation rights were
not violated &

3. Becausc Appellant Had A Prior Opportunity To Cross-
Examine Eva, The Introduction Of Her Statements To
Inspector Bierce Did Not VYielate Crawford v. Washington
Because Eva’s statements to Inspector Bierce the day after the murders

were the result of a formal police interrogation and werc admitted for their
truth, the statements were testimonial under Crawford. However, under
Crawford, testimonial statements are admissible if the declarant is unavailable
at trial and the defendant had a poior opportunity to cross-cxaminc the declarant.
(Crawford v. Washington, supra, 541 U.S. at p. 68.) Because appellant had a
prior opportunity to cross-examinc Eva at the preliminary hearnng about her
statements to Inspector Bicrce, the Confrontation Clause did not bar admission
of the statements.

At the preliminary hearing, Eva could no longer remember all of the
details from the moming of the murders. For instance, while she remembered
hearing Versenia calling out to her that she had “heard a gun shoot and she was
going through the house” (CT 757), she denied heanng Versenia say anything
clse right before she was shot {ibid.), and denied telling the police that she

hcard Versenia say “what 1s wrong with you, what arc you domg.” (Ibid)

24. Appellant contends that “other witnesses . . . described [Eva] as
confused and so fragile that a mental health worker [had to be] called in to care
for her.,” {(AOB 142.) However, the reason why counselor Daryl Brand was
called to the scene was not because Eva was confused, but because she was so
distraught over the murders of her grandson and daughter. (RT 1658-1655%.)
Although Eva was confused as well as in shock and denial when Brand met
with her, such behavior was to be expected after what she had just witnessed
(RT 1659), and did not affect the reliability of her statements, especially in light
of the other evidence presented by the prosccution.
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Also, while she remembered heanng a single gunshot (i6id. }, she denied telling
the police that she heard two gunshots. (CT 759.} The prosecutor sought to
refresh Eva’s recollection with Inspector Bierce’s police report. When shown
her statement to Inspector Bierce (see RT 2585-2586), Eva adnutted that her
signature appeared on the bottor of both pages of the statement, but she did not
remember signing 1t or reading 1it. (CT 758-759.) On cross-examinatiot,
defense counsel tested Eva’s memory about what she saw and heard on the
morning of the murders, including what she heard Versenia say and how many
gunshots she heard, and specifically asked her whether she was having any
problems wath her memory at the time she spoke to the police. {CT 760-765.)
Defense counsel also questioned Eva about her memory problems in general at
the time of the murders. (CT 761-762.)

Appellant contends that he was unable to effectively cross-examine Eva
at thc preliminary hecanng becausc she “was suffenng from dementia
and . . . serious memory problems™ at the tme. (AOB 124.) We disagree. An
meffective cross-examination due to falled memory does not constitute a
Confrontation Clause violation. (United States v. Owens (1988) 484 U 8. 554,
560.) As the Supreme Court explained in Owens, **{T]he Confrontation Clause
guarantecs only “an opportunity for effective cross-examination, not
cross-examination that is cffective in whatever way, and to whatever extent, the
defense might wish.”” [Citations.]” (/4. at p. 559, italics in original.) “The
weapens avatlabie to impugn the witness’[s] statement when memory loss is
asserted will of course mnot always achieve success, but successful
cross-examination ts not the constitutional guarantee.” (Id. at p. 560.) “*The
Confrontation Clause includes no guarantee that every witness called by the
prosecution will refrain from giving testimony that 1s marred by forgetfulness,
confusion, or evasion. To the contrary, the Confrontation Clause is generally

satisfied when the defense is given a full and fair opportunity to probe and
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expose these infirmities through cross-examination, thereby calling to the
aftention of the factfinder the reasons for giving scant weight to the witness’[s]
testimony.’ [Citation.]” (Jd. at p. 558.) “It is sufficient that the defendant has
the opportunity to bring out such matters as the witness’[s] bias, his lack of care
and attentiveness, his poor eyesight, and even . . _ the very fact that he has a bad
memory.” (4. atp, 559.)

While Eva may not have remembered every detail from the morning of
the murders, she was sull able to relate most of what she saw, heard, said, and
did that moming. For instance, she festified that appellant came into her
bedroom, asked her about supper, and then left (CT 755-756, 760-762);
sometime after appellant left her room, she heard Versenia call out to her (CT
756-757, 764, she then heard a single gunshot (CT 757, 763); she jumped out
of bed to help Versenia, but by the time she got to the door Versenia had
already fallen down (CT 757, 764); she did not see appellant or anyone else in
the house or in the room with Versenia {CT 763, 767); when she saw that
Versenia was bleeding, she stepped over her head and ran outside (CT 757,
764); she did not see appellant or anyone else as she ran outside (CT 758-759);
she stayed outside for awhile until help arrived (CT 764); once the police
ammved, she spoke to them outside her houwse. (CT 764-765.) Thus, despite
having some difficulty with her memory, she was able to recollect for the most
part the events of that moming. Under these circumstances, Eva’s inability to
remember every detail did not depnive appellant of the opportunity for effective
cross-examination. (See People v. Perez (2000) 82 Cal. App.4th 760, 762 [“[A]
criminal defendant is not denied the constitutional nght to confront a witness
when the witness 1s present at trial and subjected to unrestricted
cross-examination but answers ‘I don't remember’ to virtually all questions™].)

Moreover, the very fact that Eva was expertencing problems with her

memory was fully brought out on cross-examination. Through his questioning,
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defense counsel was able to demonstrate that Eva could not remember certain
details from the moming of the murders. In addition, Eva admitted on cross-
examination that shc was having trouble with her memory, and that she had
been having memory problems for some time even before the murders. In sum,
appellant was given a full and fair opportunity to probe and expose Eva’s
infirmuties through cross-cxamination. As that 1s all that is required under the
Confrontation Clause, Eva’s statements to Inspector Bierce were admissible

under Crawford.
G. Any Error In Admitting Eva’s Statements Was Harmless

Assuming that Eva’s hearsay statements were improperly admitted | any
error was harmless under either the state or federal standard of review.
Irrespective  of Eva’s  hearsay statements, the prosecutor presented
overwhelming evidence that appellant committed the murders in this case.

In the days before the murders, appellant told several family members
that he was going to kill Torey, and that he would also kill Versema if she got
in his way. (RT 2134-2136, 2154-2156, 2188-2190, 2276, 2278, 2296-2298,
2343-2345,2420,2472-2484,2489-2490, 2501-2501, 2506-2507.) Appellant
said he was going to use a baseball bat to “knock [Torey’s] brains out,” or else
buy a gun and shoot him. (RT 2134-2136, 2298-2299, 2322, 2343, 2345,
2348-2349, 2475-24706, 2482-2483, 2490, 2499, 2501-2502, 2507-2511.)

Three days before the murders, appellant and Torey had a verbal
allercation in Eva’s driveway, with appellant accusing Torey of throwing bricks
at his car and Torcy accusing appellant of trying to run him over. (RT 1821-
1822, 18(?5-1866.) The argument did not end until Versenia intervened and
convinced Torey to accompany her inside the house. (RT 1823-1825)

Two days before the murders, appeliant was amrested after Versenia
discovered him sitting in the dark with a baseball bat waiting for Torey to come

home so he could “bash in [his] head.” (RT 2134-2136, 2276-2278, 2282-
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2283.) Versenia was so frightened by the incident that she obtained a
restraining order against appeliant the next day. (RT 2141-2176.) When
appellant returned home later that day, Eva gave him the keys to her house even
though Versenia asked her to evict appellant because she was afraid. (RT 1862,
2191-2192, 2264-2265, 23206, 2328, 2385, 2533.) Versenia thereafter began
making plans to move her family out of her mother’s house. (RT 1859, 2320,
2328-2329, 2370.)

The night before the murders, appellant bought a .357 Magnum. (RT
2507-2511.) It was later determined that Torey and Versema were shot with
either a 357 Magnum or a .38 Special. (RT 2576-2577.)

On the morning of the murders, appellant told his brother Elijah that he
still felt the same way about Torey. (RT 2510-2511.) Appellant sounded so
angry that Elijah begged him to stay in the back cottage until Ehjah could get
there. (RT 2511-2515))

A fter appellant got off the phone with Elijah, neighbor John Adams saw
him back his car down the driveway and enter his mother’s home. (RT 1929-
1935, 1947.) According o Eva’s preliminary hearing testimony, appellant
came into her bedroom and spoke with her briefly. (CT 755-756.) Sometime
afier appellant left her room, Eva heard Versenia call out. {CT 756-757.} She
then heard a single gunshot. (CT 756-757.) Ewva got out of bed and walked
into the dining room, where she saw Versenia fall to the ground, bleeding. (CT
756-757.)

Adams and several other neighbors heard the gunshots coming from
Eva’s house. (RT 1935-1939, 1989-1992, 2079-2080, 2089.} After hearing the
gunshots, neighbor Sara Winter looked out a window and saw appellant coming
out the front door of Eva’s house. (RT 1991-1994.} He closed the door behind
him and hurmed down the stairs, (RT 1994-1995.) Neighbor Teresa Gensler
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heard a car pull away from the end of Eva’'s dnveway after heaning the
gunshots. (RT 2091-2092.)

After the shootings, appellant called his sister and his sister-in-law and
asked them to check on his mother and call the police. (RT 2200, 2202, 2300,
2423-2425.) He told them that he had seen masked men enter his mother’s
house and then heard gunshots. (RT 2200-2201, 2300, 2423-2425) Appellant
thereafier bought a ticket for a bus irip to Reno that was leaving the same day.
(RT 2016-2018, 2036-2038.)

When appellant turned himself in two days later he was weanng a t-shirt
with the word “Reno” on it and a new pair of jeans. (RT 2444-2445.) The only
thing in his possession at the time was a small paper bag containing toiletries.
(RT 2547-2548.)

Based on the powerful and compelling evidence presented by the
prosecution of appetlant’s guilt, the admission of Eva’s hearsay statements

implicating appellant in the crimes was harmless beyond a reasonable doubt.
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V.

RUTH COLE’S TESTIMONY RELATING EVA’S

HEARSAY STATEMENTS ON THE WAY TO THE

COURTHOUSE TG OBTAIN A RESTRAINING ORDER

AGAINST APPELLANT DID NOT VIOLATE

APPELLANT’S CONSTITUTIONAL RIGHTS

Appellant contends that Ruth Cole’s testtmony regarding statements Eva
made on the way to the courthouse to obtain a restraining order against him
violated his federal constitutional rights to confrontation, due process, and a fair
trial. (AOB 156-157, 162.) Appellant also objects to the admission of the
statementts on state law grounds. (AOB 157-162) Appellant’s contentions lack

merit.
A, Background Facts

At the preliminary hearing, the prosecutor asked Eva if she went with
Versenia to the courthouse a couple of days before the murders to get a
restraining order against appellant. (CT 765-766.) Eva denied obtaining a
restraining order against appellant, and did not remember writing down on the
application that she was afraid of him. (CT 766.) She also denied having any
problems with appellant beforc Versenia died, and cla;mcd to have no
knowledge of any problems between appellant and Versenia. (CT 767.) When
shown a copy of the application for a restraining order, Eva testified that she
had “fn]ever seen this before.” (CT 767.) Although she acknowledged that her
signature appeared at the bottom of the application, she did not remember
signing it. (CT 767-768.) She did not wnte anything on the application about
appellant, nor did she remember asking Verscnia to write anything down for
her. (CT 768.) When shown the handwriting on the application, Eva testified

that it did not belong to her and that she did not recognize the handwnting. (CT
769.)
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After Eva was excused as a wilness at the preliminary heanng, the
prosecutor called her daughter, Ruth Cole, to the stand to impeach her mother’s
testimony regarding the restraining order. Ruth testified that she accompanied
Eva and Versenia to the courthouse to obtain a restraining order. (CT 174.)
Eva and Verscnia discussed the restraining order in the car on the way to the
courthouse. (fbid.) Eva told Ruth they were obtaining a restraining order
against appellant because they were afraid of him and they did not want him
around the house. (CT 174-175) Eva explained that Versenia “‘had called the
police on [appellant] the night before because he was in the house in the dark
and he was threatening to kull Tor[e]y.” (/bid.) On cross-examination, defense
counsel questtoned Ruth further about what happened on the day the restraining
order was obtained. (CT 178-182.)

At trial, Eva’s preliminary hearing testimony was admitted without any
objections by the defense. (RT 1652-1655, 1868.) The prosecutor then called
Ruth to the stand. Ruth testified about the crrcumsiances surrounding the
restraining order as follows:

The morning after appellant called her from jail, she drove over to her
mother’s house to find out if what appellant had told her was true, i.e., that he
had threatened to kil Torey with a baseball bat the night before. (RT 2132-
2140.) As she drove up to the house, she saw her mother and Versenia getting
ready to leave. (RT 2140-2141.) Afier asking them where they were going, she
gave them a ndec to the courthouse to obtain a restraining order against
appellant. (RT 2141-2142.) Eva voluntarily accompanied Ruth and Versenia
to the coutrthouse. (RT 2142-2143) Eva knew they were going to the
courthouse to obtain a restraiming order. (RT 2144-2146.) She discussed the
restraining order with Versenia in the car, and told Ruth they were getting a
restraining order because she “was afraid . . . of what Erven had done the night

before™; that appellant had been “in the living room in the dark with the
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baseball bat” and “said he was going to kill Torey.” (RT 2146-2147, 2154-
2156.)

When Ruth testified that Eva and Versenia “went inside the courthouse
to see about getting a restraining order,”” defense counscl objected as “to what
they went there to do,” arguing, “Unless she did 1, it is hearsay.” (RT 2141-
2142)) The court overruled the objection, noting that it was not hearsay if it
explained “her” conduct. (RT 21423 Ruth went on to add that she
accompanied her mother and sister into the courthouse, and that “[w]e went
there to inquire about getting a restraining order.” (RT 2142))

When the prosecutor asked if Eva got inte Ruth’s car of her own
freewill, defense counsel objected that the question called for a conclusion.
(RT 2142.) The tnal court overruied the objection, and Ruth answered the
question 1n the affirmative. (RT 2142.)

The prosecutor then asked Ruth, “Te your knowledge, based on your
contact with your sister and your mother from the timé you left your house until
the time you came to the courthouse, did your mother know that she was
coming herec with Versenia to get a restraining order?” (RT 2144-2145))
Defense counsel objected to the question as calling for speculation and a
conclusion. (RT 2145.) Before ruling, the court asked the prosecutor, “Based
upon conversations with Eva Blacksher, Mr. Tingle?” (RT 2145) The
prosecutor replied yes, adding that Ruth’s testimony would contradict Eva’s
prior testimony that she did not go to the courthouse to get a restraining order.
(RT 2145.} The prosecutor stated he was seeking to introduce the evidence as
an inconsistent statement for impeachment purposes and also to explain Eva’s
conduct. {RT 2145.) The court overruled defense counsel’s objections. (RT
2145)) When the prosecutor repcated his question, defense counsel again
objected that it called for a conclusion, adding, “Particularly since it is contrary

to the statement she testified t0.” (RT 2146.) The court overruled the
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objection, noting, “Well that is what impeachment testimony is all about, Mr.
Broome.” (RT 2146.) Once Ruth answered the question in the affirmative, the
prosecutor asked her what her answer was based upon. (RT 2146.} Defense
counsel again objected that the question called for a conclusion, and the court
overruled the objection. (RT 2146.) The prosccutor repeated his question,
asking Ruth how she knew her mother was aware of the reason for going to the
courthouse. (RT 2146.) Ruth rephed, “She told me that she was coming [to the
courthouse] because she and Versenia were discussing it in the car on the way
from Berkeley to Oakiand, the restramang order that they were going to get.”
(RT 2146.) When the prosecutor asked Ruth what Eva had specifically said,
defense counsel objected that the question called for hearsay and violated
appellant’s right to confrontation and cross-cxamination. (RT 2146-2147.) The
court asked defense counsel whether the answer would quahfy as an exception
to the hearsay nuile under Evidence Code section 1250, (RT 2147.) Defense
counsel responded that he did not believe so because “her testimony was not to
that at all,” and that he also did not belicve it was proper impeachment. (RT
2147.) The court overmuied the objection, finding that the question was proper
impeachment and also went to Eva’s state of mind. (RT 2147.) Ruth was then
allowed to testify as to what Eva said, namely, “{s]he was afraid because of
what Erven had done the night before, He was in the living room in the dark
with the baseball bat.” (RT 2147.) Defense counsel objected again, stating that
the answer lacked foundation, was hearsay, and was not impeachment “because
the mother never testified to her seeing him with a baseball bat.” (RT 2147-
2148) The prosecutor responded that the testimony was offered for
impeachment purposes and also to show that Eva had “knowledge of her
participation in the process.” (RT 2148.) At that point, the court asked to see
counsel in chambers. (RT 2]148.)
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In chambers, the court asked the prosecutor why the testimony was being
offered into evidence. (RT 2148.) The prosccutor responded that the evidence
contradicted Eva’s prior tesumony dunng the preliminary hearing to the cffect
that: (1) she did not go to the courthouse for a restraining order against
appellant and had no memory of doing so; (2) she had no memory of wnting on
the restraining order that she was afraid of appellant; (3) she did not know
Versenta went to the courthouse; {4) the first time she saw the restraining order
was at the preliminary heanng; (5) shc had no mcmory of signing the
restraining order although she recognized her signature on it; (6) she had no
memory of telling Versenia to write certain things down on the restraining
order; and (7) she did not recognize Versenia’s handwriting on the restraining
order. (RT 2148-2149.) The prosecutor stated that because Eva’s testimony
about the restraining order had already been admitted into evidence, Ruth’s
testimony that Eva was a willing participant in the restraining order process was
proper impeachment evidence. (RT 2149-2150.) Defense counsel disagreed
with the prosecutor’s offer of proof, argumng that “[t]he totality of the testimony
of Eva Blacksher was that, number one, she signed that document but that was
the only part of that document that she had anything to do with.” (RT 2150.)
Defense counsel also argued that the prosccutor was sumply asking Ruth to
speculate and give conclusions about her mother’s state of mind regarding her
willingness to obtain a restraining order, which was not proper impeachment
evidence. (RT 2150.) Defense counsel asserted that while Ruth could testify
about her own state of mind and the conduct of everyone involved that day, she
could not testify about her mother’s state of mind, (RT 2150-2151.) Defense
counsel also objected on the grounds that the defense had no prior opportunity
or present ability to confront or cross-examine Eva about the statements she

made to Ruth. {RT 2153.} The court rejecied defense counsel’s objections and
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found the statements admissible pursuant to Evidence Code section 1250 to
explain Eva’s conduct and intent. (RT 2151-2154.)

When direct examination resumed, the prosecutor asked Ruth if her
mother said anything in the car on the way to the courthouse “along the lines of
her knowing that they were going there to get a restraining order?” (RT 2154.)
Ruth answered in the affirmative, explaining that when she asked her mother
and sister why they were getting a restraining order, her mother replied that she
was afraid, “because Erven was in the living room with a baseball bat, [and]
said he was going to kill Torey.” (RT 2154-2155.)

Ruth went on to testify that once they amved at the courthouse, they
walked into a room on the first floor. (RT 2156-2157.} Versenia wentup to a
window and spoke to a county employee while Eva stood beside Versenia and
Ruth stood behind them. (RT 2157-2158.) Eva did not say anything or
disagree with anything Versenia was saying to the county employee. (RT
2158.) Versema received some papers and took them to a nearby counter. {RT
2159.) Eva stood beside Versenia at the counter while Ruth stood behind them.
(RT 2159-2160.} Versenia read aloud from the papers so Eva could hear what
she was saying. (RT 2160.) Versenia continued to talk to her mother while she
wrote things down on the papers. (RT 2161.) Eva did not ask Versenia to
repeat or explain anything, and she did not object to, or disagree with, anything
Versenia said to her. (RT 2161.)

Durnng a hearing outside the presence of the jury, the court revisited the
issue on the admissibility of Eva’s statements to Ruth. (RT 2163.} The court
noted that it had reviewed Ruth’s testimony and concluded that Eva’s
statements were admissible under several theones: (1) as inconsistent statements
under Evidence Code sections 1235 and 770, to impeach Eva’s preliminary
hearing testimony or for substantive evidence purposes; (2) as nonhearsay to

explain Eva’s conduct; and (3) as a hearsay exception under Evidence Code
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section 1250, to show Eva’s then existing statc of mind or emotion to explain
her conduct. (RT 2163, 2167-2168.) The court found Eva’s staternents
relevant because they were inconsistent with her preliminary hearing testimony
regarding the restraining order, and there was no objection to such testimony
at the time 1t was introduced. (RT 2163-2165,2168.) Defense counsel argued
that the defense was unable 1o confront or cross-examine Eva about her
staterments to Ruth at the preliminary hearing because they did not know about
the statements at that time. (RT 2165.) Defense counsel alsc argued that
Ruth’s testimony was improper because 1t consisted of her conclusions of what
her mother was thinking. (R'T 2166-2167.} After further discussion, the trial
court agreed to give the jury a imiting instruction that it could consider Eva’s
testimony for impeachment purposes only, (RT 2109-2171.)

After reconvening in the presence of the jury, the court instructed the
jury as follows:

Ladies and gentlemen, before we continue with the testimony,
at the conclusion of the case, you will be nstructed that
sometimes evidence 1s prescnted to you and you arc to consider
it only for a limited purposc. And you will be read the
instruction at the end of the case that relates to the instructions
that yvou are given during the tnal.

I'm going to give you now an instruction that relates to how
you are 1o consider certain testimony that you are now hearing.

The testimony of this witness, Ruth Cole, regarding
statements made by Eva Blacksher as they pertain to the
obtaining of the restraining order are admissible only as
inconsistent statements for impeaching the previously read
testimony of Eva Blacksher. And for that purpose only, as it
relates to the restraining order.

(RT 2172.} At the conclusion of the guilt phase, the court instructed the jury
as follows:

Certain evidence was admitted for a himited purpose.
Certain parts of the testimony of Ruth Cole and the testimony
of Dr. Davenport werc admitted for a himited purpose ~ purposcs.
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At the time this evidence was admitted you were instructed
that it could not be considered by you for any purpose other than
the limted purpose for which it was admitted.

The limiting instructions that pertain to that testimony will be
included with the written jury instructions.

Do not consider this evidence for any purpose except the
limited purpose for which it was admuitted.

(RT 2840-2841.)
B. Ruth’s Testimony Was Admissible For lmpeachment Purposes

The tnal court found Eva’s statements to Ruth admissible for purposes
of impeaching Eva’s preliminary hearing testimony pursuant to Evidence Code
section 1235. While appellant generally objected that the statements were
inadmissible for impeachment purposes, he did not object on the same grounds
now being raised on appeal: that the proponent of the evidence cannot impeach

_the witness, and that only a testifying witness can be impeached under section
1235. Accordingly, appellant has waived his claims on appeal. (Evid. Code,
§ 353; People v. Williams (1997) 16 Cal.4th 153, 250 [defendant failed o
object to the admission of evidence on the same ground raised on appeal].}

Even if appellant has not waived his claims on appeal, his contentions
lack ment. While the court was correct in finding Eva’s statements admissible
for impeachment purposes, it admitted the statements under the wrong section.
However, the fact that the tnal court did not cite the correct code section when
it ruled the statements admissible 1s inconsequential. When the admission of
evidence is right upon any legal theory, the trial court’s ruling admitting such
evidence will be upheld on appeal. (People v. Brown, supra, 33 Cal.4th at p.
901.)

Section 1235 provides that “[e}vidence of a statement made by a witness
is not made inadmissible by the hearsay rule if the statement is inconsistent with
his testimony at the hearing and is offered in compliance with Section 770.”

Section 1235 applies only where the witness who made the prior inconsistent
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statement testifies at fral, (Comment 1o § 12335 Accordingly, where a witness
15 unavailable at trial, as Eva was in this case, the prosecution cannot introduce
his or her preliminary hearing testimony and then offer statements inconsistent
with that testimony under section 1235. {People v. Williams (1976) 16 Cal 3d
663, 668-669.)

As noted above in Argument [V, however, Evidence Code section 1202
allows a hearsay declarant—such as onc whose prior testimony is introduced,
as in the casc Eva—to be impcached with mconsistent statements. Eva's
statements to Ruth on thé way to the courthouse fo get a restraining order
against appellant were therefore admissible under this section to impeach her
previous testimony denying her fear of appellant or her involvement in
obtaining a restraining order against him &

Appellant argues, however, that the prior inconsistent statements of a
hearsay declarant can only be introduced by the party against whom the
declarant’s testimony is offered. (AOB 158-15%9.) This argument is based on
the Comment to section 1202, that “[i]f the hearsay declarant 1s unavailable as
a witness, the party against whorm the evidence is admitted should not be
deprived of both his right to cross-examine and his right to impeach.” Section
1202 has been described as a rule “of faimess to the party against whom the
hearsay evidence was admitted without opportunity to cross-examine or
impcach the unavailable hearsay declarant.”  (People v. Ross (1979) 92
Cal.App.3d 391, 406, emphasis in oniginal.} Citing the Comment to scetion
1202, People v. Beyea (1974) 38 Cal.App.3d 1706, 192-194, held that the

prosecution could not impeach the favorable, former testimony of its own

25. We refer the Court to our discussion above in Argument [V
rcbutting  appellant’s contcention that prior inconsistent statements arc
inadmissible under section 1202, (See AOB 160, fn. 38))
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unavailable wiinesses with their prnior inconsistent hearsay statements in order
to further bolster its case agamst the defendant.

This case 1s distinguishable from Beyea. Although the prosecutor was
the one who sought to introduce Eva’s preliminary hearing testimony in this
case (CT 727-769)}, such testimony actually favored the defense rather than the
prosecution. (See People v. Beyea, supra, 38 Cal. App.3d at p. 192 [noting that
the former testimony introduced by the prosecution favored its case against the
defendant].) This is evidenced by the lack of objection from the defense to the
admission of the testimony (RT 1652-1655); the prosecutor’s attempts to
impcach the testimony at trial; the prosecutor’s closing argument attacking the
testimony (see RT 2721-2722,2725,2735-2736,2738-2745, 2749-2750); and
the defense’s closing argument relying on the testimony (see RT 2772-2786,
2822-2826,2830). Rather than attempting to use Eva’s hearsay statements “to
shore up 1ts case, without entirely destroying the credibility of [her] prehminary
heaning testimony” (People v. Bevea, supra, 38 Cal.App.3d at pp. 192-193), the
prosecution sought to discredit that testtmony 1n its entirety. In effect, it was the
prosecution, not appellant, who was really the party “against whom” Eva’s
preliminary hearing testimeony was admifted. (Id. at p. 193.) Accordingly, the
prosecution was entitled to impeach Eva’s preliminary hearing testimony under
the provisions of section 1202. (Sec People v. Ross, supra, 92 Cal.App.3d at
p. 406 [finding that the only means available to the prosecution to aftack the
credhbility of the unavailable hearsay declarant was through the process of
impeachment afforded by section 1202); People v. Marquez (1979) 88
Cal.App.3d 993, 998 [noting that section 1202 was drafted to ensure that the
unavailability of a hearsay declarant would not prevent introduction of refevant
evidence which would be admissible if the declarant were in court).)

Finally, as noted above in Argument IV, section 1202 makes it clear that

inconsistent statements may only be admifted for impeachment purposes, and
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not for the truth of the matter asserted. Here, the trial court instructed the jury
that Ruth’s testimony could be considered for impeachment purposes only. (RT
2172, 2840-2841.) Accordingly, because Eva’s statements to Ruth were not
admitted for the truth of the matter asserted, the admission of such statements

did not run afoul of section 1202.
C. Ruth’s Testimony Was Admissible To Explain Eva’s Mental State

Alternatively, Eva’s statements were admissible under Evidence Code
section 1250. The trial court ruled that Eva’s statements regarding her mental
state were also admissible under section 1250 to explamn her conduct in
obtaming the restraining arder. The court found such evidence relevant because
1t was inconsistent with Eva’s preliminary hearing testimony. The court did not
erT in admitting the evidence under this section.2¥

Evidence Code section 1250 states in pertinent part:

(a} Subject to Section 1252, evidence of a statement of the
declarant’s then existing state of mind, emotion, or physical
sensation (including a statement of inient, plan, motive, design,
mental fecling, pain, ot bodily health) 1s not made inadmissible
by the hearsay rule when:

(1} The evidence 1s offered to prove the declarant’s state of
mind, emotion, or physical sensation at that time or at any other
time when 1t 1s itself an 1ssuc 10 the action; or

(2) The evidence 1s offered to prove or explain acts or
conduct of the declarant,

A prerequisite to introducing evidence under this section “is that the declarant’s
mental state or conduct be factually relevant.,” (People v. Hernandez (2003) 30
Cal.4th 835, 872.)

26. Appellant contends the trial court “backtracked” on its ruling
pursuant to scction 1250, (See AOB 160.) We disagree. While the court
expressed disagrecment with the prosecutor that such evidence was relevant
solely to prove Eva’s fear of appellant, 1t did not retract 1ts earlier determination
that Eva’s mental state was relevant to explain her conduct in order to impeach
her preliminary heanng testimony. (Sce RT 2169-2171.)
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Appellant argues that Eva’s statcments to Ruth were inadmissible under
this section because “Eva’s statc of mind the day before the killings when she
went to the courthouse was not an issue” in the action. (AOB 161.) We
disagree, and submit that Eva’s statements were admissible for impeachment
purposcs, as well as to prove Eva’s conduct in obtaining a restraining order
against appeliant. Immediately after the murders, Eva told vanous people that
appetlant killed Torey and Versema. However, by the time of the preliminary
hearing, she had become a reluctant witness against her son. For instance, she
denied certain key aspects of her statements to pohice that were incriminating
to appellant (CT 757, 759); she denied any knowledge of problems between
Versenia and appellant (CT 767); she denied any problems between herself and
appellant (CT 767); she denied being afraid of appellant (CT 766); and she
denied going to the courthouse to obtain a restraining order against appellant
(CT 766-769). At trial, the jury had to decide whether to believe Eva’s
testimony at the preliminary hearing, or her statements immediately after the
murders. The jury was therefore entitled to consider Ruth’s testimony
concerning Eva’s fear of appellant and her intent to obtain a restraining order
against him insofar as such evidence impeached Eva’s preliminary hearing
testimony, and assisted the jury in assessing her credibility. The relevancy of
such evidence was made apparent during the parties’ closing arguments, with
the prosecution arguing that Eva’s statements after the murders were entitled to
more weight than her preliminary hearing testimony (see RT 2721-2722, 2725,
2735-2736,2738-2745, 2749-2750), and the defense arguing just the opposite
{sce RT 2772-2786, 2822-28206, 2830). Eva’s fear of appellant was also
admissible for another reason: to prove her conduct in conformity with that
fear. Dunng closing arguments, defense counsel argued that any suggestion
that Eva feared her son or voluntarily participated in obtaining a restraining

order against him was just not true. (See RT 2786, 2790, 2817-2818, 2821
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{arguing that Eva’s attitude towards appellant never changed, she loved him,
he never created any problems for her, and the restraining order was
“Versema's doing and not Eva[’s]”’].) Because the defense disputed Eva’s fear
of appellant and her voluntary participation in the restraining order process,
Eva’s statements of fear were relevant to prove she acted in conformity with
that fear and voluntarily accompanied Versenia and Ruth to the courthouse to
obtain a restraining order against appellant. (See People v. Ruiz (1988) 44
Cal.3d 589, 608 {*‘a victim’s out-of-court statements of fear of an accused are
admissible under section 1250 only when the victim’s conduct in conformity
with that fear is i dispute’™].) In sum, Eva’s statements (o Ruth were factually

relevant and admissible under section 1250.
D. Ruth’s Testimony Did Not Constitute Improper Lay Opinion

Appellant contends that “Ruth’s testimony amounted to improper lay
opinion testimony as to the veracity of Eva’s statements.” (AQB 161.)
However, because appellant did not object on this ground below, he has waived
the ctaim on appeal. (Evid. Code, § 353.) In any event, Ruth’s testimony as to
Eva’s statements did not amount to improper lay opinion.

Lay opinion testimony is admissible if it 1s rationaily based on the
perception of the witness and helpful to a clear understanding of his or her
testimony. (Evid. Code, § 800.) Lay opinion testimony is proper if based on
the witness’s direct personal observations. (People v. McAlpin (1991} 53
Cal.3d 1289, 1309.}

As an imitial matter, Ruth did not offer her opimion on whether her
mother’s statements were true, 1.e. whether Eva was really afraid of appcllant
or whether appellant actually threatened to kill Torey with a baseball bat the
night before. (See AOB 161.) Rather, she merely recounted the things her
mother said and did in the course of obtaining the restraining order. While

Ruth did testify that her mother went to the courthouse te obtain a restraining
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order against appellant, Ruth’s testimony was based on her own perceptions,
i.e., her conversation with Eva and her observations of her mother’s and sister’s
actions in the courthouse. For these reasons, Ruth’s testimony did not amount
to improper lay opinion.
E. Eva’s Statements To Ruth Were Not Barred Under Crawford v.
Washington

Appellant, citing Crawford v. Washington, supra, 541 U.S. 36, argues
that Ruth’s testimony repeating Eva’s statements violated his confrontation
rights. Crawford, however, does not apply for two reasons. First, because Eva
made her statements to her daughter while no governmental officials were
present, they were nontestimonial in nature. (See People v. Butler, supra, 127
Cal.App.4th at p. 59 [witness’s hearsay statements made spontaneously to co-
workers when no governmental official was present nontestimomal]; People v.
Cervantes, supra, 118 Cal.App.4th at pp. 173-174 [co-defendant’s hearsay
statements made to neighbor while seeking medical treatment nontestimomat].)
Second, because Eva’s statements were admitted for impeachment purposes
only, they were not hearsay. (See id. at p. 59, fn. 9 {noting that the
Confrontation Clause does not bar the use of testimonial statements for
purposes other than establishing the fruth of the matter asserted].) Accordingly,
the introduction of such statements did not violate appellant’s confrontation

rights.
F. The Admission Of Eva’s Statements Was Harmless

Even if the tnal court erred i admitting the statements, any error was
harmless under cither the state or federal standard of review. The jury already
had before it competent evidence that appeliant had been arrested two nights
before the murders when Versenia found him sitting in the dark with a baseball

bat waiting for Torey to come home. (RT 2132-2140, 2278-2288.) The jury
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also heard how fnghtened Versema was by the mcident, how she, Eva, and
Ruth went to the courthouse the next day to obtain a restraming order against
appellant, and how Eva signed the restraining order. (RT 2141-2176, 2278-
2288.) In light of this evidence, as well as the overwhelming evidence of

appetlant’s guilt, the admission of Eva’s statements to Ruth was not prejudicial.

146



VL

THE TRIAL COURT DID NOT PREVENT APPELLANT
FROM PRESENTING EVIDENCE TO IMPEACH THE
TESTIMONY OF HIS FAMILY MEMBERS WHO
DENIED KNOWLEDGE OF HIS MENTAL PROBLEMS
Appellant contends that he was precluded from introducing evidence to
rebut the testimony of his family members who denied knowledge of his mental
problems. (AOB 166.) Appellant argues that by restricting his ability to rebut
their testimony, the inal court violated his federa! constitutional nghts to due
process and to present a defense. (AOB 165.) Contrary to appellant’s

contentions, he was atforded every opportunity to rebut this testimony, and was

only prevented from introducing inadmissible hearsay evidence.
A. Summary Of Proceedings Below

Appellant points out several instances in which he contends the trial
court improperly sustained hearsay objections to questions posed by defense
counscl to rebut the testimony of appellant’s family members who denied
knowing about his mental problems. (AOB 166-167.) Each instancc is
summanzed below: |

Dunng his cross-examination of Sammie Lec, defense counsel asked
whether Sammie had heard other family members refer to appellant as crazy.
(RT 1857.) The trial court sustained the prosccutor’s hearsay objection. (7bid.)

When questioning Officer Neilsen about his conversation with Eva’s
next-door neighbor, John Adams, defense counsel asked if Adams had
mentioned that hc knew appellant had mental problems. (RT 1913.) The court
sustained the prosecutor’s hearsay objection. (/bid.) Counsel then asked
whether Officer Neilsen heard anything over the radio dispatch regarding any
mental disabilities of the alleged suspect. (RT 1913-1914.) The trial court

sustaincd the proscecultor’s hearsay objection, noting that the question called for
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hearsay unless it was being offercd to show subsequent conduct. (RT 1914.)
Aftcr establishing that Officer Neilsen contacted the dispatcher after conducting
interviews at the scene, defense counsel asked whether Officer Neilsen told the
dispatcher that appellant might have a meatal disability. {/bid.) The court
overnuled the prosecutor’s hearsay objection, and Officer Neilsen indicated that
neither he nor the dispatcher said anything about a mental condition. (/bid.)
Defense counsel then asked Officer Neilsen 1f he was personally aware of
appellant’s mental condition based on his prior visits to the Blacksher residence.
(Ibid) The prosccutor objected as speculation. (7hid.) The court noted that the
question was also irrelevant, and sustained the objection. (RT 1914-1915)

Next, defense counsel questioned John Adams about his previous
contacts with appellant and whether he knew that appellant had a mental
problem. (RT 1957.) When Adams replied that appeliant’s mother had
mentioned such problem to him, the prosecutor objected on hearsay grounds
and asked that the answer be stricken. (fbid) The tnal court sustained the
objection and granted the motion to strike. (Ibid) When counsel asked if
Adams had any conversations with Eva about appellant’s mental problem,
Adams said no. (RT 1976.) Counsel then clarified, “She just mentioned it,”
and Adams said yes. {(/bid) When counsel asked Adams if other family
members had mentioned appellant’s mental problem to him, the prosecutor
objected as hearsay, and the court sustained the objection. {(/bid.)

On cross-examination, Ruth Cole testified that she had scen Officer
Mesones’s police report on appellant’s arrest the night Versenia found him
sitting in the dark with a baseball bat waiting for Torey to come home. (RT
2243-2244)) When defense counsel asked whether she noticed that the report
referred to appeliant as paranoid schizophrenic, the prosecutor objected that the
question assumed facts not in evidence and called for hearsay. (RT 2244.) The

court sustained the prosecutor’s objections. (Ibid.)
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Whiie cross-examining James Blacksher, defensc counsel asked whether
appellant became agitated and more difficult when he was not taking his
medication. (RT 2361.) When James responded that he had been fold this, the
prosecutor objected to James’s answer as hearsay and asked that it be stricken.
(Ibid.) The court sustained the objection and granted the motion to strike.
(#bid.) Defense counsel also asked James if appellant had acted paranoid that
everyone was against him when he visited James's house afew days before the
murders. (RT 2398.) The prosecutor objected that the question called for a
medical conclusion and the coaurt sustained the objection. (/bid.)

B. Appeilant Was Not Prevented From Introducing Evidence To
Rebut The Testimony Of His Family Members Who Denied
Knowledge Of His Mental Problems

Although a trial court has broad discretion in determining the relevance
of evidence, it may not admit evidence that is irrelevant or inadmissible under
the hearsay rule. (People v. Morrison (2004) 34 Cal.4th 698, 724, Evid. Code,
§ 1200, subd. (b).) “The proponent of proffered testimony has the burden of
establishing its relevance, and if the testimony is compnscd of hearsay, the
foundational requirements for its admissibility under an exception to the hearsay
rule.” (People v. Morrison, supra, 34 Cal.4th at p. 724.) “Evidence 1s properly
excluded when the proponent fails to make an adequate offer of proof regarding
the relevance or admissibility of the evidence.” (Jbid))

The testimony defense counsel attempted to elicit through the above
questions consisted largely of inadmissible hearsay. In response to the
prosecutor’s hearsay objections, defense counsel made no attempt to cite or
cstablish a hearsay exception. Nor did he argue a nonhearsay purpose for the
admission of such evidence. Appellant has therefore waived any challenge to
the court’s exclusion of the hearsay statements on appeal. (People v. Morrison,

supra, 34 Cal.4th at p. 724; People v. Ramos (1997) 15 Cal.dth 1133, 1178.)
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In any event, the exclusion of such ¢vidence did not violate appellant’s
constitutional nghts. The tnal court did not prevent appellant from presenting
evidence that his family was aware of his mental illness, but only evidence in
the form of inadmissible hearsay. {(Peopie v. Livaditis (1992) 2 Cal.4th 759,
780.) Thus, the tnal court’s rulings did not constitute a wholesale refusal to
allow appellant to present a defense, but merely a reasonable rejection of certain
evidence concerning that defense. (People v. Bradford, supra, 15 Cal.dth at p.
1325.) Appellant was not otherwise prevented from introducing admissible
evidence in support of his defense, which i1s what occurred in this case. For
instance, appellant’s brother, Elyah Blacksher, was permutted to testify on cross-
examination that he was aware of appellant’s mental health problems. (RT
2516-2518, 2523, 2525-2526, 2528, 2534, 2541-2542.) Additionally, the
defense introduced evidence that appellant had received Social Secunty
disability benefits for a diagnosis of paranoid schizophrenia for many years.
(RT 2621-2625.) The defense also presented evidence of appellant’s history of
mental illness, and the jury was specifically instructed that such evidence was
to be considered in evaluating family members’ testimony that they did not
know appellant had a mental illness. (RT 2633-2645, 2675-2690.) Morcover,
on more than one occasion after the court sustained hearsay objections ta
appellant’s questions, appellant managed to eventually get the responses he was
seeking. For instance, after being precvented from asking Officer Neilsen
whether he heard anything over the radio dispatch regarding any mental
disabilities of the alleged suspect (RT 1913-1914), he was permitted to ask
Officer Neilsen whether he radioed the dispatcher that appellant might have a
mental disability. (RT 1914.) Officer Neilsen not only demed saying this to the
dispatcher, but denicd having any conversations at all with the dispatcher about
appcllant’s mental condition. {{bid.) Also, after the court struck John Adams’s

testimony that Eva had mentioned to him that appellant had a mental problem
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(RT 1957, appellant later elicited 1dentical tesumony from him. (RT 1976.)
In shorl, because appellant was afforded ample opportunity to prescnt other,
admissible evidence to rebut the testimony of his family members, his nght to
present a defense was not infringed and there i1s no merit to his claim the trial
court applied the evidentiary rules unevenly among the parties. (See AOB 171-
172.)

Appellant argues that even if the excluded evidence was hearsay, it was
relevant to the issues to be decided by the jury, and for this reason alone
admissible under both the state and federal constitutions. (AOB 168-171.)
“Even if relevant, however, hearsay evidence . . . 1s inadmissible ‘[e]xcept as

11y

provided by law.”” (People v. Morrison, supra, 34 Cal.4th at p. 724.) Despite
appcllant’s suggestion to the contrary (AOB 171), the United States Supreme
Court has never suggested that the states are without power to formulate and
apply rcasonable foundational requirements for the admission of evidence.
(Peopie v. Ramos, supra, 15 Cal4th at p. 1178 [discussing Chambers v.
Mississippi (1973) 410 U.S. 284, Skipper v, South Carolina (1986) 476 1.5, 1,
106 S.Ct. 1669, and other United States Supreme Court decisions]; see also
People v. Morrison, supra, 34 Cal.dth at p. 724; Peaple v. Phillips, supra, 22
Cal.4th at p. 238) Under California law, foundational prerequisites are
fundamental to any exception to the hearsay rule. (People v. Morrison, supra,
34 Cal.4th at pp. 724-725.) Accordingly, appiication of the ordinary rules of
evidence to the proffered testimony in this case did not impermissibly infnnge
on appellant’s right to present a defense. {See ibid.)

Finally, because appellant was not wholly precluded from presenting a
dcfense, the state harmless error standard applies. (People v. Bradford, supra,
15 Cal.4th atp. 1325; People v. Fudge (1994} 7 Cal.4th 1075, 1102-1103.) As

noted abave, appellant presented other evidence to rebut his family members’

testimony that they were unaware of his mental problems. Despite this
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evidence, the jury still convicted appellant of murder. Accordingly, it is not
reasonably probable that appellant would have received a more favorable result
even if the trial court had allowed the witnesses to answer the few additional
questions at issue on appeal. Moreover, considering the overwhelming

evidence of appellant’s intent to kill, appellant suffered no prejudice by

exclusion of the hearsay evidence.
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VIL

THE PROSECUTOR’S CROSS-EXAMINATION OF DR.

DAVENPORT DID NOT VIOLATE APPELLANT’S DUE

PROCESS RIGHTS

Appellant contends that the tnal court violated his federal constitutional
rights to due process and a fair trial by allowing the prosecutor to go beyond the
linited purpose for which Dr. Davenport’s testimony was admitted in the guilt
phase. (AOB 175.) Appellant, however, has waived his claim on appcal by
failing to object on this same ground below. In any cvent, appellant’s

contention lacks merit.
A. Dr. Davenporl’s Testimony

Dr. Davenport was called by the defense to impeach the testimony of
appellant’s family members who denied any knowledge that appellant suffered
from a mental illness. The jury was given a limiting instruction to this effect
before Dr. Davenport’s testimony. (RT 2033; CT 1242.) The jury was further
instructed not to consider Dr. Davenport’s testimony as evidence of appellant’s
mental state on the date of the alleged cnimes, or as evidence to show or negate
appellant’s capacity to form the requisite mental state, (RT 2633; CT 1242.)

On direct examination, Dr, Davenport testified that he examined
appellant in 1984 and again in 1996. (RT 2638-2639.) Durnng the 1996
examination, appellant exhibited signs of schizophrenta. (RT 2639.} lle was
agitated, hyperactive, and unable to sit still, (RT 2641, 26«1_14.) During his
examinations of appellant, Dr. Davenport documented appellant’s history of
mental illness. (RT 2639.) In 19735, appellant was hospitalized at Napa State
Hospital for suicidal ideations. (RT 2641-2642.) He was again hospitalized in
1977, and tentatively diagnosed with schizophrenia and chronic alcohohsm.
(RT 2642.) In 1981, he was hospitalized at Herrick Hospital for multiple
episodes of psychotic depression. (RT 2642-2643.) In 1984, he was

153



hospitalized at Highland Hosputal for 36 days due to a progression of
symptoms, which included religious delusions and the belief that “people were
plotting against him.” (RT 2642-2644.) As a result of the 1984 hospitalization,
appellant was prescribed antipsychotic medications, which he stopped taking
once he was released from the hospital. (RT 2644.) Dr. Davenport opined that
in the absence of any treatment, appellant probably regressed to a psychotic
state once he stopped taking his medications. (RT 2644.} In 1986, appellant
was hospitalized at Walnut Creck Hospital for two days and diagnosed with
chronic, paranoid-delusional schizophrenia. (RT 2644-2645 )2

On cross-examination, Dr. Davenport testified that he obtained the
information about appellant’s prior hospitalizations through the records of the
Criminal Justice Mental Health Unmit. (RT 2647.) Dr. Davenport admitted that
he had no personal knowledge of the details of appellant’s 1975 hospitalization,
including the length of appellant’s stay, the time of year he was hospitalized, or
the circumstances that led to the hosputalization. (RT 2648-2049) The
prosccutor then asked Dr. Davenport some follow-up questions about
appellant’s refusal to take his medications upon his release from the hospital in
1984, (RT 2650-2653, 2657-2658.} Dr. Davenport reiterated his opinion on
direct examination that in the absence of any treatment, appellant probably
regressed to a psychotic state once he stopped taking the medications. (RT
2653.) When asked if he had any evidence that appellant had received mental
health treatment from 1986 through 1995, Dr. Davenport indicated that he had
none. {RT 2653} He noted that it would have been unusual for appeliant to
remain symptom-free for such a long penod of time without receiving any

medication or therapy. (RT 2653-2654) The prosecutor then posed the

27. Appellant’s claim that “the defense clicited testimony only that Dr.
Davenport . . . conducted a Penal Code section 1368 examination of appellant
tn 1996 is not entircly accurate (secc AOB 177, fn. 43), as the above summary
of Dr. Davenport’s testimony on direct examination shows.
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following hypothetiical: assumi-n g appellant had not received any mental health
treatment between 1986 and the time of trial, would that cast any doubt on his
dagnosis of paranoid schizophrenia? (RT 2654.) Dr. Davenport testified that
it was possible because the symptoms of paranoid schizophrenia never went
away. (RT 2655-2656.) The prosecutor then questioned Dr. Davenport about
the meaning of the term “malingening.” (RT 2658-2659.)

The prosecutor also bnefly inquired about Dr. Davenport’s past
¢xaminations of appellant. In 1984, Dr. Davenport concluded that appellant did
not have a psychiatric disorder that rendered him incompetent to stand tnal.
(RT 2663.) During that interview, appcllant was onented in all spheres and did
not manifest any overt signs of psychosis or mental illness. (RT 2663-2664.)
His memory was intact, he was of average intelligence, and he was capable of
rational thought. (RT 2664.) Durnng the 1996 examination, appeliant denied
having any hallucinations, delusions, or any suicidal or homicidal ideations,
(RT 2660-2661.) He was oriented m all spheres, understood the charges
against him, and vehemently denied responsibility for the murders of his sister
and nephew. (RT 2661-2662.)

Towards the end of the prosecutor’s cross-examination, the parties met
with the court in chambers, {RT 2665.) The prosccutor asked to continue his
cross-exarnination of Dr. Davenport to the following day. (fbid.} Although the
court noted that the prosecutor was “getting way beyond” the limited purpose
for which Dr. Davenport’s testimony was being admitted {RT 2665), it also
noted that the defense had opened the door to such questioning by going into
the reports on direct examination. (R 2668.)*¥ The court observed that so far
on cross-examination, the prosecutor had “raised enough™ to argue appellant

“was perfectly normal to {Dr. Davenport] so, of course, family members might

28. The tnal court repeated this observation later during a discussion
outside the presence of the jury, {(RT 2799-2800.)
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not know he was crazy.” (RT 2666.} The court added, “[mjuch beyond that,
we are starting to get nto where [ don’t want to get.” (/bid.} The court ruled
that the defense would be allowed to rehabilitate Dr. Davenport on redirect, and
then both sides would have enough evidence to argue their respective positions
to the jury, i.e., the defense could argue “that the family had to know [about
appellant’s mental illness] if he was in the hospital all these times,” and the
prosecution could argue that appellant could “act perfectly sane when [] around
his family and no one would know” he had a mental iliness. (RT 26068, 2670.}
The court concluded that it would let in the testimony chicited on cross-
examination as the defense had made no in depth objections up to that point,
and that it would remstruct the jury about the limited purpose of Dr.
Davenport’s testimony. (RT 2671.) Defense counsel noted for the record that
he had objected for as fong as he could have but that he kept getting overruled.
{(fbid.)

On redirect, defense counsel questioned Dr. Davenport further about his
examinations of appellant. In 1984, Dr. Davenport diagnosed appellant with
paranoid schizophrenia mm remission. (RT 2675-2676.) Although Dr.
Davenport did not give appellant a diagnosis in his 1996 report, he did feel that
appeliant was schizophrenic at that time. (RT 2676.} Durnng the 1996
examination, appellant was somewhat guarded and suspicious and his motor
activity was agitated and hyperactive. (RT 2676.) He moved around a lot,
spoke loudly, and became overly involved in his thoughts. {(RT 2677, 2679.)
He had bizarre verbiage, his thinking was loose and tangential, he had delusions
of persecution, and he seemed to be responding to internal stimuli. (RT 2677-
2678.) He was also euphoric, laughing loudly for no apparent reason. (RT
2678.) Like most mentally ill persons, appellant denied that he had a mental
illness. (RT 2677.} Appellant’s medical records from 1987 indicated that he

was using a fremendous amount of encrgy to keep his psychotic symptoms
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under control, and that his diagnosis was schizophrenia differentiated with
psychotic features in remission. (RT 2679.) Afier eliciting the above
testimony, defense counsel posed the following hypothetical: assuming
appellant had been diagnosed with paraneid schizophrenia on 10 to 15 prior
occasions, would that cause Dr. Davenport to suspect that appellant might
actually be paranoid schizophrenic? (RT 2679.) Dr. Davenport responded in
the affirmative. (/bid.)

After Dr. Davenport’s testimony was concluded, the court reread the
limiting 1nstruction to the jury. (RT.2682-2683; CT 1242} Outside the
presence of the jury, the parties agreed to compare the dates 1n the prosecutor’s
hypothetical with appellant’s treatment history to see if the hypothetical was
factually accurate. (RT 2684-2685.}) The parties agreed that a corrective
statement would be read to the jury if it was determined that the hypothetical
was incorrect. (RT 2685.) The court subsequently informed the jury that the
prosecutor’s hypothetical was based on a faulty assumption, and that appellant
had in fact received medical treatment for a psychiatric disorder on eight
different occasions during the period from 1986 to 1996. (RT 2689-2690.)
B. Appellant’s Due Process Rights Were Not Violated By The

Prosecutor’s Cross-Examination Of Dr. Davenport

As a threshold matter, we submit that appellant has failed to preserve his
claim for appeal. (Evid. Code, § 353.) Dunng the prosecutor’s cross-
examination of Dr. Davenport, defense counsel never objected on the same
ground now ratsed on appeal: that the prosecutor’s cross-examination of Dr.
Davenport was going beyond the Hmited purpose for which such testimony
was being offered. Indeed, the tnal court expressly noted the lack of any “in
depth” obsections by defense counsel raising this point. (RT 2671.} Although
defense counsel noted for the record that he had objected for as long as he

could have but that he kept geiting overruled (RT 2671), the record does not

157



support such an assertion. Rather, the record shows that defense counsel made
six objcctions during the prosccutor’s cross-examination (RT 2648-2649, 2653-
2657), nonc of which raised the same issuc now being argued on appeal.
Moreover, while 1t 1s truc that most of the objections were overruled, the second
to last objection was acteally sustained, belying any claim of futility. (RT
2656.) Because this was not a case in which the trial court acted in a hostile
manner towards defense counsel’s objections (People v. Hill (1998) 17 Cal.4th
800, 820-822), appellant’s failure to object on the same ground raised on appeal
cannot be excused based on a claim of futihity.

Even if the claim has not been warved, it lacks ment. ““Relevant
evidence’ means cvidence . . . having any tendency in reason to prove or
chsprove any disputed fact that is of consequence to the deterrnination of the
action.” (Evid. Code, § 210.) The admission of evidence violates due process
“[o]nly if therc arc no permissible infecrences the jury may draw from the
evidence . ... Even then, the evidence musi ‘be of such quality as necessarily
prevents a fair tnal.”™ (Jammal v. Van de Kamp (9th Cir. 1991) 926 F.2d 918,
920, emphasis m original; accord McKinney v. Rees (9th Car. 1993) 993 F.2d
1378, 1384, sce also People v. Steele (2002) 27 Cal.4th 1230, 1246 [finding no
due process violation where the jury could draw a permissible inference from
the evidence].)

Contrary to appellant’s cententions, the prosecutor’s questions on cross-
examination did not exceed the scope of direct exammation. The scope of
permissible cross-examination extends to the “whole transaction of which the
witness has testified, or it may be employed to clicit any matter which may tend
to overcome, qualify or explain the testimony given by a witness on his direct
examination.” (People v. Dotson (1956) 46 Cal.2d 891, 89Y%; see also Evid.
Caode, §§ 761, 773 [the permissible scope of cross-examination is restricted to

the scope of the direct examination}.) As the trial court cxpressly noted,
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defense counsel opened the door to such questioning by going over the
information contained in Dr. Davenport’s reports on direct examination. The
defense sought to tmpeach the testimony of appeliant’s farmily members that
they did not know appellant was mentally ill by establishing that appellant had
a long history of mental illness. By explonng some of the details of that
history, the prosecutor was able to argue that the details were more consistent
with malingering thar mental illness. The prosecutor’s questions regarding
appcllant’s demeanor dunng his interviews with Dr. Davenport were also
within the permissible scope of cross-examination, as Dr. Davenport had
previously testified on direct examination about his 1984 and 1996
examinations of appellant, and his opinion that appellant.was exhibiting signs
of schizophrenia during his 1996 examination. (RT 2639, 2641, 2644.) Asthe
trial court expressly noted, such evidence tended to undermine the defense’s
position, 1.¢., if appellant did not appear mentally 11l to Dr. Davenport, then it
would be reasonable for family members not to realize he was mentally ili.
Because the prosecutor’s guestions concemed the “whole transaction of which
[Dr. Davenport] . . . testified,” and tended “to overcome, qualify or explain”
such testimony, they were well within the permissible scope of cross-
examination. Moreover, by preventing the prosecutor from going further in his
cross-examination, the trial court did not allow the prosecutor to improperly
expand the limited purpose of Dr. Davenport’s teshmony.

In short, the testimony elicited by the prosecutor on cross-examination
was relevant “to prove or disprove af] disputed fact . . . of consequence to the
determination of the action.” (Evid. Code, § 210.) Accordingly, as there were

permissible inferences the jury could draw from the prosecutor’s cross-
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examination of Dr. Davenpert, the admussion of such evidence did not violate
appellant’s due process rights 2

Nor was the cvidence so prejudicial as to constitute a denial of due
process. “The admission of relevant evidence will not offend due process
unless the evidence is so prejudicial as to render the defendant’s trial
fundamentally unfair.” (People v. Falsetta (1999} 21 Cal.4th 903,913 citing
Estelle v. McGuire (1991} 502 U.S. 62, 70.} The prosccution presented
overwhelming evidence that appcllant formed the requisite mental state {o
support a finding of murder. The evidence showed that appellant had become
increasingly angry with his nephew and his sister in the days before the
murders, and that he had run-ins with both of them at his mother’s house.
Appellant made plans to kill his nephew and discussed those plans repeatedly
with several family members, In those discussions, appellant indicated that he
also intended to kill fus sister 1f she got in his way. When appellant’s brother
refused to provide him with a gun, appellant went out and obtained one on his
own. Right before the murders, appellant told his brother that he had thought
it over, but in the end decided to kill his nephew. After shooting his nephew
and sister in the head, he fled. Afterwards, he called two different family
members and made up a story about sccing two masked men enter his mother’s
home. He then boarded a bus to Reno and did not teturn until the next day.
When he tumed himself into the police, he no longer had the clothes he had

been wearing on the morning of the murders or the gun he had purchased right

29. Nor was appellant’s Fifth Amendment right to remain silent violated
(see AOB 180, fn. 46}, as he was the party responsible for calling Dr.
Davenport to the stand and inquiring into the substance of the competency
examination. (See, c.g., Estefle v. Smith (1981} 451 U.S. 454, 465 [when a
defendant introduces psychiatric testimony int support of his decfense, he may not
invoke his nght to remain silent and deprive the prosecution of the “only
effective means it has of controverting his proof on an issuc that he interjected
into the casc”].)
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before the murders. Considering the overwhelming ¢vidence that appetlaat
rationally planncd and committed thc murders of his nephcw and sister, and
then tried to cover his tracks afterwards, any crror in the admission of evidence

suggesting that appellant was not mentally 11l was harmless.
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VIII.

THE TRIAL COURT PROPERLY REPRIMANDED

DEFENSE COUNSEL DURING TRIAL

Appellant contends that during trial, the court gave jurors the impression
that it was aligning itsclf with the prosccution and against the defense, thereby
violating his fcderal constitutional right fo a fair tnal. (AOB 186-187.) In
support of his contention, appellant identifies six instances in which he claims
the trial court’s comments were sarcastic and disparaging of defensc counsel.
(AQB 187-189.) Appellant, however, has waived his claim on appeal by failing
to object below. Even assuming the issue has been preserved for appeal, the
trial court’s comments did not betray any bias against defense counsel. Rather,
the comments were well-deserved reprimands prompted by defense counscl’s

improper conduct.
A. Appcllant Has Waived His Claim On Appeal

As an imitial mafter, we nole that appellant neither objected to the court’s
comments nor asked that the jury be admonished. Accordingly, appellant has
walved the issuc on appeal. (See People v. Fudge, supra, 7 Cal.4th atp. 1108
[claim that trial court repeatedly disparaged defense counsel waived on appeal
by fatlure to object below]; see also People v. Wright (1990) 52 Cal.3d 367,411
[same].} Even assuming appellant has preserved the 1ssuc on appeal, there is
no merit to his claim, as sct forth in morc detaii betow.

B. The Trial Court’s Comments Did Not Give The Impression Of
Judicial Bias

Although the trial court has both the duty and discretion to exert
reasonable control over the conduct of a tnial (People v. Fudge, supra, 7 Cal 4th
at p. 1108), the court “commits misconduct 1f 1t persistenily makes discouricous

and disparaging remarks to defense counscl so as to discredit the defense or
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create the impression it s allying itself with the prosccution” (People v.
Carpenter, supra, 15 Cal4th at p. 353). Even so, *‘[i]t 1s well within [a trial
court’s] discretion to rebuke an attorney, sometimes harsbly, when that attorney
asks inappropriate questions, ignores the court’s instructions, or otherwise
engages in improper or delaying behavior.”™ (People v. Snow (2003) 30 Cal 4th
43, 78, quoting United States v. Donato (D.C. Cir. 1996) 99 F.3d 426, 434.)
A reviewing court’s role *“‘is not to determine whether the trial yjudge’s conduct
left something to be desired, or even whether some commeats would have been
better left unsaid. Rather, [the court] must determine whether the judge’s
behavior was so prejudicial that it denied [the defendant] a fair, as opposed to
a perfect, tnal.”” (People v. Snow, supra, 30 Cal.4th at p. 78, quoting United
States v. Pisani (2d Cir. 1985) 773 F.2d 397, 402.)

Here, the court was well within its discretion in rebuking defense
counsel for engaging in mappropnate behavior. Each instance cited by
appellant, when considered in context, shows that the court was simply
exercising its discretion to control the conduct of trial when it made iis
comments. We consider each instance in tum.

Appellant first complains of an instance in which the court made a
“sarcastic” remark during defense counsel’s cross-examination of Ruth Cole.
{AOB 187.) At the time, counsel was questioning Ruth’s earlier testimony on
direct examination that appellant had called her from jail and asked her to bail

him out;

Q. Now, Erven never called you on May the 9th to bail him out
of jail, did he?

A. He called me when he was in jail, yes.

Q. As a matter of fact, you know that Erven knew from the time
he was placed in custody he was going to be released the next
day.

A. Pardon me?

Q. You knew he was going to be released the next day.

A. I pever -
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MR. TINGLE: Objection, that calls for speculation.
THE COURT: Sustained.

MR. BROOME: Itis a question; 1t 15 cross-examination, your
Honor.

THE COURT: Mr. Broome, we don’t throw the rules of
evidence out just bccause you're on Gross-examination.

Sustained.

(RT 2224)

The court’s remark was in direct response to defense counsel’s
nonsensical argument that the question was permissible simply because it was
“a question” and 1t was cross-examination. The court mildly chided counsel for
making a patently frivolous argument in response to the prosecutor’s objection,
and it was well within the trial court’s discretion to do so.

Next, appellant complains of three separate remarks made by the court
during defense counset’s cross-examination of Elijah Blacksher. (AOB 187-
188.) On dircet examination, the prosecutor used the transcript from Elijah’s
taped interview with the police to refresh Elyjah’s memory on certain points.
(RT 2469,2476-2483, 2480-2492, 2494-2496, 2499, 2501-2505, 2507, 2509-
2515 When defense counsel began her cross-cxamination of Elijah, she
approached the witness stand and, whilc apparently referring to the transcript
that was still in Elijah’s possession, stated, “1 will get that from vou . ... We're
not going to be restricted to the script.” (RT 2516.}) When the prosecutor

~objected to the comment as inappropriate, the court remarked, “That was
uncalled for, Ms. Stanley.” (/bid.) Considering defense counsel’s blatant
attempt to insinuate that the prosecutor’s direct examination of Efijah was
scripted, the court properly exercised its discretion n rebuking her.

Thereaficr, while apparently rcading from the same transcript used by the
prosecutor during direct examination, defense counsel asked Elijah if Eva had
told him, “Erven’s not all there, he’s my baby like Torey is [Versenia’s] baby.”

{RT 2517} After overruling the prosecutor’s hearsay objection, the court asked
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defense counsel, “Going back to the script now, Ms. Stanley?” (RT 2518.)
Counsel replied, “Hopefully,” (/bid)) The court’s remark pointing out the
hypocrisy of defense counsel’s earlier comment regarding the prosecutor’s use
of the same transcript, while perhaps gratuitous, was bardly prejudicial,
especially considening defense counsel’s light response to the court’s commient,
and the fact that the court ruled in her favor.

Later on, after establishing that Elijah had a close relahonship with
appellant and knew about his mental problems, defense counsel asked, “This
is probably the most painful thing you’ve had to participate in, other than
having to go to the house and see your sister and nephew, 1s that correct?” (RT
2518.) After receiving an affirmative response, defense counsel asked, “As a
matter of fact, there are pohice officers who are here to make sure that you don’t
leave, is that correct?” (fbid.) The prosecutor objected, stating, “That’s really
improper.” (Ibid) The court sustained the objection, adding, “Please don’t
make me have to admonish you in front of the jury again.” (RT 2518-2519))
The implication in defense counsel’s question was that Elijah was being forced
to testify against appellant. However, whether Elijah had to be compelled to
testify was not a proper consideration for the jury, and counsel’s reference to
such a matter outside the record was improper. Accordingly, the tnal court’s
reproach of defense counsel was appropnate, espectally when considered
aganst the backdrop of her earlier, improper remark regarding the prosecutor’s
use of the transcript.

Appellant next challenges a single remark by the trial court duning the
prosecutor’s cross-examination of Dr. Davenport. (AOB 188-189.) Or cross-
examination, Dr, Davenport admitted that he had no evidence that appellant had
received any mental health treatment from 1986 through 1995, and that it would
be quite unusual for a person with schizophrenia to remain symptom free for

such a long period of time without any mental health intervention. (RT 2653-
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2654} The prosecutor then posed the following hypothetical: assuming
appellant had not received any mental health treatment between 1986 and the
time of tnal, would that cast any doubt on his diagnosis as a paranoid
schizophrenic? (RT 2654.) Defense counsel objected that there was no
foundation for the question (RT 2654-2655), and the following colloquy took
place:

THE COURT: Well, he is posing it as a hypothetical question.
A hypothetical question doesn’t have to be founded on the
evidence that 15 presentied, [ suppose.

MS. STANLEY: However, your Honor, it does have to be
founded n truth. And I think it is skirting on misconduct to set
up that hypotheticai.

MR. TINGLE; 1don’t thirk it is skirting on anything. [ havea
good faith belief on every item, and I am prepared to prove every
one of them to this jury.

THE COURT: Now that we have that out of the way.

Ms. Stanley, [ don’t know how many times I have to ask you
not to do that.

Ladies and gentlemen of the jury, it 1s improper for the
defense team to use that kind of language regarding misconduct
in an attempt to persuade you one way or the other about Mr.
Tingle’s conduct.

Now, I will ask you not to do it again.

If this s based on a good faith belief, Mr. Tingle, then the
question 18 appropnaie.

Objection overruled.

(RT 2655.)

Defense counsel’s hostile attack on the prosecator in front of the jury
was quite improper, and it was within the trial court’s discretion to immediately
admonish her in front of the jury, especially considenng her earlier misconduct.
Appellant contends that the court showed judicial bias by reprimanding defense
counsel instead of the prosecutor, who appellant contends was the one
committing misconduct by going “way beyond” the permitted scope of cross-
cxarmunation. (AOB 188-189.) However, at the time the tnal court reprimanded

defense counsel, 1t had no basis for belicving the prosecutor was commitling
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misconduct. The court stated its understanding of the prosccutor’s good-faith
belief in the facts underlying his hypothetical question, and expressed no
concerns regarding the scope of the prosecutor’s cross-examination at that time.
Thus, the trial court had no reason to rebuke the prosecutor at the time 1t
reprimanded defense counsel. In any event, any appearance of bias on the
court’s part was cured by 1ts subsequent admonishment to the jury that there
was no factual basis for the prosecutor’s hypothetical question. (RT 2689-
2690, see, e.g., People v. Boyette (2002} 29 Cal 4th 381, 460 [any prejudice
stemming from trial court’s erroneous ruling on prosecutor’s hypothetical
questions was cured by a special jury instruction informing the jury that the
prosccutor had presented no evidence in support of the questions).)

Finally, appellant takes issue with remarks made by the court during
defense counsel’s cross-examination of Inspector Bierce. To place the court’s
comments in context, the entire colloquy i1s quoted below:

Q. Okay. And — one of the things Elijah Blacksher told you
when you took a statement from him on May 11th, 1995, was
that Torey Lee had brought some of his friends there, meaning to
1231 Allston, to quote put Erven in his place, 1sn’t that true?
A. Is that what Elijah told me?

MR. TINGLE: [ object, this is hearsay.

THE COURT: Sustained.

MR, BROOME: To impcach Elijah.

THE COURT: That’s not inconsistent with what he testified.

MR. BROOME: [ don’t think he used that terminology.

THE COURT: It 1s not inconsistent though; different
terminology is not mconsistent. Sustained.

MR, BROOME: Q. Now, he also complained, did he not,
meaning to Eljah, Erven complained that Torey had brought
some dope 1nto his mother’s house?

MR, TINGLE: Objection, thus 15 hearsay.

THE COURT: Sustained.

MR, BROOME: Also impeachment.

THE COURT: Sustained.

Nice try, but ~
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MR. BROOME: I have to keep trying judge. Then what
about the — did he have a conversation about Torey having orgies
i the house?

MR. TINGLE: Objection —

MR. BROOME: That’s inconsistent.

THE COURT: No, I don’t think so.

MR. BROOME: He did not testify —

THE COURT: Because he didn’t testity to it, doesn’t make
it inconsistent, Mr. Broome.

MR. TINGLE: Objection on grounds of hearsay.

THE COURT: Sustamed.

MR. BROOME: Okay.

(RT 2613-2614.)

As an initial matter, the trial court properly sustained the prosecutor’s
hearsay objections to defense counsel’s guestions. As the court noted, the
statements Elyjah made to Inspector Bierce were not inconsistent with his
testimony at trial, as appellant’s own summary of Eljjah’s testimony clearly
shows. (8ee AOB 189.) Morcover, the court’s wry comment of “[n]ice try,”
was completely innocueous, especially when considered in light of defense
counsel’s comeback. Furthermore, the tnal court treated both parties equally,
letting defense counsel respond to the prosecutor’s objections before ruling.
Contrary to appellant’s contentions, the court did not lecture defensc counsel,
but only explained why it was sustaining the prosecutor’s objections. The only
time the trial court did not let defense counsel finish his response to the
prosecutor’s objection was towards the end of the colloquy, after defense
counsel had made a third attempt to introduce hearsay, and from the court’s
response it is obvious it thought it knew where counsel was going with his
argument. In any event, counsel made no attempt to correct the court’s
understanding of his argument. [n sum, the court showed no bias in ruling on
the prosecutor’s objections.

Considered together, the court’s comments did not betray any overt bias

agaist defense counsel so as to deny appellant a farr trial. (People v. Show,
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supra, 30 Cal.dth at p. 79.) Rather, defense counsel’s own misconduct
triggered the court’s comments, which were not unduly harsh or out of
proportion to counsel’s behavior. (See rbid. [trial court did not berate defense
counsel as asserted].}) The effect of the court’s remarks on the whole did not
create the impression that the court was allying itself with the prosecution. (/4.
at pp. 81-82.) In short, the court’s (ew comments sprinkled throughout the
course of a lengthy trial did not deny appellant a fair trial. ({d. at p. 81.)
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IX.
THE AUTOPSY PHOTOGRAPHS OF THE VICTIMS
WERE PROPERLY ADMITTED
The trial court admitted five autopsy photographs depicting the gunshot
wounds appellant inflicted on Torey and Versenia. Appellant argues that the
photographs were irrelevant, inflammatory, and a violation of his fedcral

constitutional rights to due process and a fair trial. (AOB 191.) Not so.
A. Background Facts

In a motion tn limine, the prosecution sought to introduce autopsy and
crime scene photographs of the victims in order to show the manner in which
they were killed, to illustrate the coroners’ testimony about their injuries, and
to demonstrate that appellant acted with dehberation and premeditation in
committing the murders. (CT 666-667.) The defense moved to cxclude any
photographic evidence of the victims as cumuiative, irrelevant, and prejudicial.
(CT 618-626, 721-723.)

Dunng an Evidence Code section 352 heanng to determune the
admissibility of the autopsy photographs (RT 378), the prosecutor ideniified
five pictures of Versenia (exhibits 61-65). (RT 400.) Exhibit 61 wasa view of
the right side of Versenia’s head showing the entry wound of the bullet that
killed her; exhibit 62 was a view of the lefi side of Versenia’s head; exhibit 63
was a view of her face; and cxhibits 64 and 65 showed the injury to Verscnia’s
right forefinger. (RT 400-401.) The prosecutor sought to introduce only two
of the photos  exhibit 61 and either exhibit 64 or 65 -in order to illustrate the
medical examiner’s testimony about the specific injunes that caused Versenia’s
death. (RT 401.)

The defense offered no objection to exhibit 01, and the court ruled that
the exhibit would be allowed based on its probative valuc. (RT 402-403.)

However, the defense did object to exhibit 65, arguing that the wound to the
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finger appecared cxaggerated becausc of the way the coroner “somewhat opened

T L

up that wound to illustrate it,” “whereas” cxhibit 64 showed the finger “in yet
a different form.” (RT 401.) Counsel asserted that when exhibits 64 and 65
were considered along with two previously admitted photographs of Versenia’s
finger at the crime scene, the autopsy photographs, “particularly {exhibit] 65,”
werc “‘somewhat misleading” and prejudicial. (RT 401.) In response, the
prosecutor explained that in exhibits 64 and 65, the coroner was merely
attempting to put the finger “back into as an original position as he could to
show the nature of the finger at the time the shot was fired.” (RT 401.)

The court found that exhibit 64 was “a better picture” of the finger, and
pointed out that the photo was being used only to show a defensive wound, as
Versenia did not “die of a gunshot wound to the finger.” (RT 402.) The court
found that exhibit 64, along with the two previously admitted photos from the
crime scene, would convey that message. {RT 402.) The court ruled that it
would allow exhibit 64 based on its probative value, but that it would exclude
exhibit 65 as cumulattve. (RT 402-403.) The court then granted the
prosecutor’s request to withdraw exhibit 62, and granted the defense’s request
to exclude exhibit 63 as cumulative. (RT 402-403))

The prosecutor next indicated that there were five aulopsy photos of
Torey {exhibits 56-60). (RT 403.) The prosecutor sought to introduce only two
of the photos—exhibits 57 (view of exit wound) and 58 (view of entry
wound)— 1o illustrate the medical examiner’s testimony regarding the cause of
death. (RT 403.} The court allowed both photos with no objection by the
defense, specifically finding that exhibit 58 was probative as to the cause of
death, (RT 403-404.) The prosecutor then withdrew exhibits 56, 59, and 60.
(RT 403.) The defense stated that it had no objection to exhibit 56, and
requested that the photo remain among the exhtbits eligible to be introduced at

trial. (RT 403-404.) The court granted the proseculor’s request to withdraw
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exhibits 59 and 60, and granted the defense’s request to keep exhibit 56. (RT
404.)

During the guilt phase, the coroner who performed the autopsy on
Versenia used the two autopsy photos of Versenia (exhibits 61 and 64) to
illustrate the nature of her wounds and his opmion that a single bullet passed
through her finger before hitting her in the head and killing her. (RT 2055-
2061.) The coroner who performed the antopsy on Torey used the two autopsy
photos of Torey (exhibits 57 and 58} to illustrate the cntrance and exit wounds
to his head and her opinion that he dicd of a gunshot wound to the head. (RT
2403-2404.) The defense did not objcct to any of the cxhibits at the time they
were introduced at tnial, nor later when they were admitted into cvidence. (RT
2628.) Although cxhibit 56 was not introduced during trial, 1t was admitted
into evidence without objection by the defense. (RT 2628.) During defense
counsel’s cross-cxamination of the coroner who performed Torey’s autopsy,
defensc counsel introduced two photographs: one was an autopsy photograph
of Torcy depicting a large, visible scar on his right arm (exhibit BB), and the
other was a close-up of the scar {exhibit CC). (RT 2408; CT 1577.) Both of

these cxhibits were later admitted into evidence. (RT 2876.)
B. Appellant Has Waived All But One Of His Claims On Appeal

Although appellant objected generally on state law grounds to the
introduction of any photographic evidence of the victims in his motion
limine, he did not make any specific objections to exhibits 57, 58, or 61 at the
section 352 heanng. As a consequence, appellant cannot challenge the
admission of those exhibits on appeal.

A motion in limine will suffice to preserve an issue on appeal when 1t
satisfies the basic requirements of Evidence Code section 353, namely: “(1}a
specific legal ground for exclusion is advanced and subsequenily raised on

appeal; (2) the motion 1s directed to a particular, 1dentifiable bedy of evidence;

172



and (3) the motion is madc at a time before or during tnal when the tnal judge
can determine the evidentlary question in ils appropriate context.” (People v.
Morris (1991) 53 Cal.3d 152, 190, overruled on another point by People v.
Stansbury (1995) 9 Cal.4th 824, 830, fn. 1.} Here, appellant’s motion in limine
failed to satisfy the third requirement. The trial court could not consider the
admissibility of the photographs until it actually viewed the pictures being
offered by the prosecution and heard the parties’ specific arguments as to each
picture. Because appellant did not offer up any specific objections to exhibits
57, 58, or 61 at the time they were being considered by the tnal court, he cannot
challenge their admission on appeal. (Sce People v. Rodrigues (1994) 8 Cal.4th
1060, 1172 [“Although defendant may have raised this i1ssue at the outset of
trial, his failure to renew the specific objection at the Evidence Code section
402 hearing waives the issue on appeal”].) Morcover, because appellant
specifically requested that exhibit 56 be included n the exbibits at tnal, and did
not object at the time the exhibit was admitted into evidence, he is estopped
from challenging the admission of the exhibit on appeal. (See, e.g., People v.
Gutierrez (2002) 28 Cal.4th 1083, 1139 [doctnne of invited error barred
defendant’s challenge to court’s admission of defendant’s prior conviction for
impeachment purposes}; People v. Cooper (1991) 53 Cal3d 771, 827
[“Defendant may not now complaim that the court did exactly what he insisted
upon”].)} Finally, we note that appellant did not raise any constitutional
objections to the admission of the photographs in either his in limine motion or
dunng the section 352 hearing. Accordingly, such arguments have also been
waived on appeal. (People v. Anderson (2001) 25 Cal.4th 543, 592.) In short,
the only claim appellant has preserved for appeal is his state evidentiary

challenge to exhibit 64,
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C. The Trial Court Did Not Abusc Its Broad Discretion In Admitting
The Autopsy Photographs

Even if this Court finds no waiver, there 15 no ment to appellant’s
claims. Appellant contends that the admticd autopsy photographs lacked any
probative value because the cause of death was never disputed, photographs of
the victims® bodies insidec the house were admitied into ¢vidence, and the
coroners’ testimony regarding the location and nature of the victims’ gunshot
wounds required no amplification or clarification. (AOB 193} In sum, he
arges that the autopsy photographs did not “‘enlighten™ the jury “‘onc
additional whit,”” and that “thecir only purpose was to inflame the jury’s horror,
pity and revulsion.” (AOB 193.) We disagree.

A trial court has broad discretion 1 deternmning the relevance of
evidence. (People v. Crittenden (1994) 9 Cal.4th 83, 132.) Relevant evidence
15 evidence “having any tendency in reason to prove or disprove any disputed
fact that is of consequence to the determination of the action.” (Evid. Code,
§ 210.) Appellant contends that the photographs had no prebative value in this
case because the victims’ cause of death was never disputed. (AOB 193))
However, just because appellant did not contest the coroners’ testimony
regarding the cause of death did not make the photographs irrelevant; rather, the
photographs tended to clanfy that testimony. (People v. Crittenden, supra, 9
Cal.4th at p. 132.) The autopsy photographs depictiug the gunshot wounds to
the victims’ heads and Versenia’s finger established the manner in which the
victims were killed, including the nature and location of the victims’ wounds.
The photographs were therefore relevant to the question of whether appellant
acted with malice, deliberation, and premeditation in murdering his victims.
(People v. Welch (19995 20 Cal 4th 701, 750-751; People v. Memro (1995} 11
Cal.4th 786, 860-867; People v. Crittenden, supra, 9 Cal.4th at pp. 132-133;
People v. Clair (1992) 2 Cal.4th 629, 660), and the jury was entitled to sec how
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the physical details of the victims® bodies supported the prosecution’s theory of
first degree murder. (People v. Crittenden, supra, 9 Cal.4th at p. 133}

Appellant argues, however, that the antopsy photographs were irrelevant
because the coroners’ “detailed testimony needed no amplification or
clanfication,” and because “photographs of the victims’ bodies inside the house
were admitted into evidence.” (AOB 193.) Contrary to appellant’s argument,
“evidence does not become irrelevant simply because other evidence may
establish the same point.” (People v. Smithey (1999) 20 Cal.4th 936, 973-974.)
This Court has repeatedly rejected the argument that victirn photographs must
be excluded simply because they are cumulative of other evidence in the case.
(d. at p. 974.) In sum, the trial court did not abuse its discretion in determining
that the photographs were relevant.

Nor did the trial court abuse 1ts discretion under section 352 o finding
that the probative value of the photographs was not substantially outweighed
by any danger of undue prejudice. A trial court’-s discretion under section 352
will not be disturbed on appeal unless the probative value of the admitted
evidence is clearly outweighed by its prejudicial effect. (People v. Crittenden,
supra, 9 Cal.4th at pp. 133-134.} The autopsy photographs showing the
victims® wounds were highly probative of the manner in which appellant camed
out the murders. For instance, the photographs depicting the entrance and exit
wounds on Torey’s head demonstrated that appellant shot his nephew in the
back of the head. Further, the photographs depicting the wounds to Versenia's
finger and head tended to show that appellant shot his sister in the head while
she was trying to shield herself from his bullet. Such photographs helped
illusirate and corroborate the coroners’ testirﬁcny, and were highly probative of
appeilant’s intent, deliberation, and premeditation in carrying out the murders.

The highly probative value of the photographs was not clearly
outweighed by their prejudicial effect. As this Court has noted, the prejudice
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referred to in section 352 is that which “uniquely tends to cvoke an emotional
bias against a party as an individuali, whale having only slight probative value
with regard to the 1ssues.” (Peaple v. Critfenden, supra, Y Cal.4th at p. 134.)
Thus, victim photographs must be more than just disturbing or unpleasant to
qualify as unduly prejudicial. (fbid.) They must be unduly shocking or
inflammatory, or include multiple exposures of very similar views, (fbid)
While admittedly unpleasant, the autopsy photographs admuitted into evidence
it this case were not unduly inflammatory or duplicative. Accordingly, the tnal
court did not abuse 1ts discretion in admitting the photographs.

Finally, even if admission ef the photographs were error, no reasonable
probabiiity exists that the result of the guilt phase would have been different
had the photographs been excluded in light of the overwhelming evidence of
appellant’s puilt. (People v. Watson (1956) 46 Cal.2d 818, 836.) Appellant
disagrees that the Watson harmless-crror standard for reviewing state
evidentiary errors is applicable here. Rather, appellant argues that the court’s
error rose 1o a federal due process violation, entitiing him to the more stringent
harmless-error standard of review articulated in Chapman v. California (1967)
386 U.S. 18, 24. However, as noted above, because appellant did not object on
federal constitutional grounds below, he cannot raise a federal duc process
claim on appeal. Even if appellant had preserved this claim for appeal, it is
apparent that any alleged error was not of federal constitutional magnitude.
Accordingly, the Chapman standard does not apply. (People v. Rodrigues,
supra, 8 Caidthatp. 1172, fn. 74.)
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X.

THE TRIAL COURT CORRECTLY INSTRUCTED THE

JURY ON THE PRESUMPTION OF SANITY DURING

THE GUILT PHASE

Appellant contends that the court’s presumption of sanity instruction,
unaccompanied by the legal definition of sanity, ertoneously led the jury to
believe 1t could not consider whether appeliant’s alleged mental disability
precluded him from forming the requisite intent to commit murder, thus
unconstititionally lowenng the prosecution’s burden of proof. (AOB 196.) By
failing to object to the instniction in proceedings below, however, appellant has
not preserved his claim for appeal, In any event, because this Court has
previously rejected an tdentical challenge to the presumption of sanity
instruction in People v. Coddington (2000) 23 Cal.ath 529, overruled on
another ground by Price v. Superior Court (2001) 25 Cal.4th 1046, 1069, fn.

13, appellant’s claim necessanly fails.
A. Proceedings Below

Duning a discussion on jury instructions, the trial court informed the
parties that it intended to instruct the jury with CALJIC No. 3.32 (“Evidence Of
Mental Disease—Received For Limited Purpose™). (RT 2556-2557.) Defense
counsel agreed with the court’s proposed wording of the instruction. (RT
2557)

Later, dunng closing arguments, a dispute arose between the parties
regarding which portions of appellant’s mental health history had been
introduced into evidence. (RT 2792-2796.} In response to “this difference of
opinion,” the trial court informed the parties that it intended to instruct the jury

on the presumption of sanity contained in section 1026. (RT 2796-2797 )%

30. Section 1026, subdivision (a), states in pertinent part: “When a
defendant pleads not guilty by reason of insanity, and also joins with it another
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Defense counsel replied that he did not “have any problem with that” (RT
2797} The court explained that even though the jury would be given limiting
instructions, the court did not “want the jury to be confused as to diminished
actuality or lack of actual intent versus lack of capacity to form intent.” {/bid.)
Defensc counsel reiterated that he had “no problem with that.” (fbid.)

At the conclusion of the guilt phase, the trial court instructed the jury as
follows, in accordance with the presumption of sanity contained in section
1026, and the mental defect instruction contained in CALJIC 3.32:

[n the guilt trial or phase of this case, the defendant is
conclusively precsumed to have been sane at the time of the
offenses—at the time of {sic] the offenses are alleged to have
been committed.

You have received evidence regarding a menial disease,
mental defect or mental disorder of the defendant at the time of
the commission of the crime[s]| charged in counts one and two or
the lesser crimes thereto, namely, second-degree murder and
voluntary manskaughter.

You should consider this evidence solely for the purpose of
determining whether the defendant actually formed the required
specific intent, premeditated and deliberated or harbored malice
aforethought, which are elements of the crime charged in counts
one and two, namely, first-degree murder; whether he formed the
required specific intent or harbored malice aforethought, which
are elements of the lesser cnme of second-degree murder; or
whether he formed the required specific intent, which is an
element of the lesser crime of voluntary manslaughter.

{RT 2850-2851; see also CT 1269-1270.)

ptea or pleas, the defendant shall first be tried as 1f only such other plea or pleas
had becn entered, and in that tnal the defendant shall be conclusively presumed
to have been sane at the time the offense is alleged to have been committed.”
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B. The Trial Court’s Presumption Of Sanity Instruction Was A
Correct Staternent Of Law, According To This Court’s Decision In
People v. Coddington

Appellant contends that his murder convictions must be set aside
because the presumption of sanity instruction did not allow the jury to constder
whether his alleged mental disability precluded him from forming the requisite
intent to commit murder. (AOB 196.) As appellant concedes, however, this
Court previously rejected the same argument in People v. Coddington, supra,
23 Cal.4th 529. (See AOB 196.)

In Coddington, this Court rejected an identical challenge to the
presumption of sanity instraction for three reasons: First, the Court noted that
the defendant could not challenge the instruction on appeal becausc he had not
objected to, nor sought modification of, the instruction at trial. {/d. atp. 584.)
Second, the Court noted that the instruction correctly stated the law in
Califorma. (7bid) Finally, the Court noted that even if the instruction were
mvalid, there was “no possibility” that the defendant had been prejudiced by the
mmstruction:

[T]he prosecutor and defense counsel argued the presence or
abscnce of mental disease during guilt phase closing argument,
with defendant reminding the jury that whether [defendant] was
mentally il was for the jury to decide. The guilt phase
insfructions given shortly thereafter expressly advised the jury
that premeditation and deliberation were elements of first degree
murder and that evidence that the defendant suffered from a
menta] 1llness or defect could be considered in determiming 1f
those mental states were present.

({d. at pp. 584-585.)

Coddington 1s dispositive of appellant’s claim. As in Coddington,
appellant did not obyject or seek modification of the instruction below. Indeed,
the record shows that after being informed of the court’s intention to instruct the

jury on the presumption of sanity contained in section 1026, defense counsel
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expressed “no problem” with the instruction. (RT 2797.) Appellant’s claim
should therefore be deemed waived on appeal.

Even if the claim has not been waived, it lacks merit. As noted in
Coddingion, the presumption of sanity instruction is a correct statement of law.
Even if invalid, however, appellant suffered no prejudice as a result of the
instruction, The jury was properly instructed pursuant to CALJIC No. 3.32 that
it could consider the evidence of appelant’s mental defect or mental disorder
in determining whether he formed the requisite specific inteni. Moreover,
appeltant’s ability to form the necessary intent was vigerously debated during
the closing arguments of both the prosecutor and defense counsel.
Additionally, the jury was instructed that the prosecutor carried the burden of
proving beyond a rcasonable doubt cvery c¢lement of appellant’s guilt (RT
2838-2839,2847-2848, 2851-2852, 2854, 2857-2858, 2860-2862), including
the menta) state for each charged crime (RT 2849-2854, 2857), and that 1t had
to find that appellant harbored the specific intent to commit the charged crimes
(RT 2849-2854, 2857). The jury was therefore well aware of significance of
the menital defect cvidence presented by the defense and the prosecution’s
burden of proof.

As further proof that the instructien did not prejudice appellant, there
was virtually no evidence presented at trial that appellant’s mind was so
clouded by mental illness on the moming of the murders that he was unable to
form the requisite intent. On the contrary, the evidence was overwhelming that
appellant formed the requusite intent and carried out the murders of his nephew
and sister in a cold and calculated manncr. In the days leading up to the
murders, appellant told several different family members that he intended to kill
Torey, and that he would also kill Versenia if she got in his way. Although
appellant was angry and consumed with thoughts of killing Torey, none of his

family members had any trouble understanding him. Moreovcr, appellant’s
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disgruntlement with Torey and Versenia was based on reality, not delusion, i.e.,
appellant was upset at Torey'’s disrespectful altitude and Versenia’s tendency
to take Torcy’s side n his conflicts with appellant. Right before the murders,
appeliant told his brether that he had thought it over and made up his mind: he
mntended to go through with his plans to kilt Torey. In fact, appellant was
arrested just two nights before the murders when Versenia found him waiting
in the dark for Torey to come home so he could kil him with a baseball bat. At
the time appellant was arrested, the arresting police officer saw no indication
that appellant needed io be involuntarily committed to a mental institution. On
the morning of the murders, no one noticed anything unusual about appellant;
he was able to converse normally on the phone with his brother and in person
with his next-door neighbor and mother. Appellant procured a gun before the
murders and hid the gun m s jacket before entering his mother’s home. He
then backed his car to the end of the driveway before going inside. He
committed the murders early in the moming, after his brother-in-law had
already left for work, and while everyone else in the house was still asleep.
Immediately after the murders, he called two different family members and
concocted a story about sceing masked men go into the house. He then
purchased a bus ticket to Reno and left that same day. Upon his return, he no
longer had the gun or the clothes he was weaning on the morning of the
murders. In light of the overwhelming evidence that appellant knew exactly
what he was doing before, during, and atter the murders, there is no possibility
that appellant was prejudiced by the court’s instruction on the presumption of

sanity. 2V

31. For these same reasons, appellant suffered no prejudice even if the
more stringent federal standard of harmless ¢rror applies. (See People v. Roder
(1983) 33 Cal.3d 491, 504 {instructions that improperly rclieve the prosecution
of its burden of proof are generally revicwed under Chapman v. California,
supra, 386 U.S. 18].)

181



C. The Ninth Circuit’s Decision In Patterson v. Gomez Is Not Binding
On This Court; In Any Event, Patterson 1s Distinguishable From
This Case

Although appellant recognizes that Coddington applies to his claim, he
nonetheless relies on the Ninth Circuit’s opinion in Patterson v. Gomez (9th

Cir. 2000) 223 F.3d 959, as his primary authonty. (AOB 196-198.) Patrerson,

however, is not binding on this Court. (People v. Bradford, supra, 15 Cal 4th

at p. 1292 [“cases from the federal courts of appeals . . . provide persuasive
rather than binding authonty” on Cahfomia courts].} In any event, Patterson

is distinguishable on iis facts 2

In Pafterson, as in this case, the trial court instructed the jury on the
presumption of sanity, but did not define sanity. (Patrerson v. Gomez, supra,

223 F.3d at p. 964.) Also like the trial court in this case, the trial court in

Patterson instructed the yury that it could consider evidence of the defendant’s

mental discase in determining whether he formed the requisite specific intent.

(fbid.} In finding the court’s instructions unconstitutional, the Ninth Circuit

explained:

The problem with the instruction given n this case is that it
tells the jury to presume a mental condition that—depending on
its definition—is crucial to the state’s proof beyond a reasonable
doubt of an essential element of the crime, Under California law,
a cnminal defendant is allowed to introduce evidence of the
existence of a mental discase, defect, or disorder as a way of

32. Appellant ¢ites an unpublished opinion from the Northern District
in which the holding of Patterson was found applicable to federal habeas
proceedings “on the issuc of whether the giving of [a presumption of sanity]
instruction was error under clearly established federal law.” (Stark v. Hiclman
(N.D.Cal. Oct. 21, 2003, No. C 02-290 MMC) 2003 WL 22416409, *7, app.
pending, Stark v. Hickman, Ninth Circuit No. 03-17241.) What appellant fails
to notc, however, 1s that the distnet court, under facts remarkably similar to
those present in this case, concluded that the Court of Appeal’s opinion {inding

the instructional error harmless was not objectively unreasenable. (/d. at pp.
*7-%¥9)
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showing that he did not have the specific intent for the crime. In
a first degree murder case, the evidence would be used to show
that he did not will{uily deliberate and premeditate the killing.
If the jury is required to presume the non-existence of the very
mental disease, defect, or disorder that prevented the defendant
from forming the required mental state for first degree murder,
that presumption impermissibly shifts the burden of proof fora
crucial element of the case from the state to the defendant.
Whether the jury was required to presume the non-existence of
a mental disease, defect, or disorder depends on the definition of
sanity that a reasonable juror could have had in mind.

(Parterson v. Gomez, supra, 223 F.3d at p. 965, fn. omitted.) The Ninth Circuit
concluded that the mstructional error was not harmless. In so holding, the court
observed that because the defendant’s mental state was the “primary tssue” in
the guilt phase, “[a]lny presumption that would have relieved the state of its
burden to prove a crucial element of such mental state necessanly played an
important role in the jury’s ultimate determination of guilt.” (/4. at p. 967.)
The court went on to find that the instruction “had a substantial and injurious
effect or nfluence™ on the jury’s verdict for two reasons: (1} m his closing
argument, the prosecutor “repeatedly relied on the presumption to tell the jury
that [the defendant’s] evidence [on his mental condition] was legally irrelevant
and must be disregarded,” and (2) the same jury that convicted the defendant
obviously had some doubts about his sanity, given that it was unable to reach
a verdict in the sanity phase of tnal. (Jd. at pp. 967-968.) As the Ninth Circuit
observed:

Because the [legal] definition of sanity is harder to sattsfy than
the lay definition, it 1s difficult to escape the conclusion that a
jury unwilling to find unanimously that [the defendant] was sanc
under [the legal definition] would also have been unwilling, if
properly instructed, to find that [the defendant] had the mental
state necessary for first degree murder.

(Patterson v. Gomez, supra, 223 F.3d at p. 968.)

183



Unlike the prosecutor in Patterson, the prosecutor in this case did not tedl
the jury to disregard appellant’s evidence because it was legally irrelevant in
light of the presumption of sanity. While the prosecutor did briefly mention the
presumption in his closing argument (RT 2700), he never suggested that 1t
foreclosed the jury’s consideration of appellant’s evidence. Rather, by also
emphasizing the mental defect instruction, addressing appellant’s evidence
regarding his mental illness, and arguing that appellant’s actions indicated he
formed the requisite specific intent, the prosecutor made it clear to the jury that
the defense evidence was properly considered on the subject of appellant’s
intent. (RT 2693-2694, 26906, 2698-2700, 2709-2711,2713-2719, 2722-2728,
2730-2735, 2746-2750, 2758-2760, 2833.) Defense counsel reinforced this
notion by also emphasizing the mental defect instruction, and arguing that
appellant did not form the requisite specific intent because of his mental
impairment,  {RT 2790-2792, 2810-2815, 2827-2831.) Defense counsel’s
closing argument, likc that of the prosccutor’s, clearly mdicated to the jury that
the presumption of sanily did not preclude it from considering appellant’s
mental impairment cvidence on the issue of whether appellant formed the
requisite specific intent.

Appecllant contends that the prosecutor gave the jury a commonly
understood definition of sanity rather than the legal definition during his closing
argument, thus coninbuting io the prejudicial impact of the court’s mstruction.
(AOB 199.) However, because i was clear from the mental defect instruction
and the parties’ closing arguments that it was up to the jury to decide whether
appellant’s alleged mental impairment prevented him from forming the requisite
intent, any error in the prosccutor’s definition of sanity was not prejudicial.

Additionally, there 1s no indication m the record that the jury was
actually misled or confused by the prcsum-ption of sanity instruction. The jury

did not request remnstruction on the issue of intent, or ask for clanfication on the
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interplay between the presumption of sanity instruction and the mental defect
instruction. Moreover, unlike the jury in Patterson, the jury in this case was not
undecided as to whether appellant was legally sane at the time of the murders.
In sum, because Patterson s clearly distinguishable from this case, it provides

no persuasive support for appellant’s claim.
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Xi.

ALTHOUGH THE TRIAL COURT ERRONEOUSLY

INSTRUCTED THE JURY THAT AN INTENT TO KILL

WAS A NECESSARY ELEMENT OF THE LESSER

INCLUDED OFFENSE OF VOLUNTARY

MANSLAUGHTER, THE ERROR WAS HARMLESS

Turmng to his conviction for the murder of Versenia, appetlant contends
that the trial court erroneously instructed the jury that an intent to kill was a
necessary element of the lesser included offense of voluntary manslaughter.
(AOB 201.) We concede the error, but submit that it was harmless.

In accordance with then-cuirent law, the jury was instructed that an
intent to kill was a necessary element of voluntary manslaughter 2 This Court
subsequently found crror with such instruction, holding that the mens rea for
voluntary manslaughter may be satisfied by proof of either an intent to kill or
a conscious dsregard for life. (People v. Lasko (2000} 23 Cal.4th 101, 104,
108-111; sce also People v. Rios (2600) 23 Cal.4th 450, 461, fn. 7 [clarifying
the holding of Lasko].} In Lasko, the Court found that the tnal court erred in
instructing the jury that voluntary manslaughter required a finding that the
killing was done with an intent to kill. (People v. Lasko, supra, 23 Cal.4th at
p. 111} The Court nonctheless found such error harmless under Peopie v.
Watson, supra, 46 Cal.2d 818, citing three grounds in support of its conclusion:
(1) the jury was also instructed with CALIJIC No. 8.50, which cxplained that the
defendant could not be convicted of murder unless the prosecution proved he
had not been acting 1n the heat of passion; (2) neither party suggested during

closing arguments that the defendant was guilty of murder 1if he unintentionally

33. The jury was instructed with former CALJIC No. 8.40 as follows:
“Every person who unlawfully kifls another human being without malice
aforethought but with an intent to kill, is guilty of voluntary
manslaughter . . ., [q] There 1s ne malice aforethought if the killing occurred
upon a sudden quarrel or heat of passion.” (RT 2854, see also CT 1279))
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killed the victim in the heat of passion; and (3) the evidence strongly suggested
an intent to kill. (People v. Lasko, supra, 23 Cal.dthatpp. 111-112.} Although
the Court did not state that each of these factors must be present to find the
error nonprejudicial, they are atl present in this case.

As in Lasko, the jury here was instructed with CALJIC No. 8.50 as
follows:

The distinction between murder and manslaughter 1s that
murder requires malice while manslaughter does not.

When the act causing the death, though unlawful, is done in
the heat of passion or 1s excited by a sudden qguarrel that amounts
to adequale provocation, the offense 15 manslaughter. In that
case, even 1f an intent to kill exists, the law 1s that malice, which
is an essential element of murder, is absent,

"To establish that a killing 1s murder and not manslaughter, the
burden is on the People to prove beyond a reasonable doubt each
of the elerents of murder and that the act which caused the death
was not done 1n the heat of passion or upon a sudden quarrel.

(RT 2857, see also CT 1284.) This instruction therefore made it clear that in
distinguishing between murder and manslaughter, the emphasis is on the
existence or nonexistence of malice and not on the intent o kill. {People v.
Rios, supra, 23 Cal 4th at p. 460; People v. Lasko, supra, 23 Cal.4th at pp. 109-
110.) Here, by convicting appellant of second degree murder, the jury clearly
found that the prosecution had met its burden in proving malice and disproving
heat of passion. (People v. Lasko, supra, 23 Cal.4thatp. 112.)

While it 1s true that the jury’s rejection of an involuntary manslaughter
instruction in Lasko provided additional evidence that the jury did not believe
the defendant killed 1n the heat of passion, the omission of a similar instruction
in this case does not preclude a finding of harmlessness. Unhike Lasko, the jury
here could not have been instructed on involuntary manslaughter as the
evidence did not support such an nstruction. (See People v. Breverman (1998)
19 Cal.4th 142, 162 [a tnal court has no obligation to 1nstruct on theories that

lack substantial support in the evidence].} Thus, the only valid options
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available 1o the jury were murder or voluntary manslavghter. Because the jury
necessarily found that appellant did not act in the heat of passion by convicting
him of sccond degree murder, any failure to instruct on unintentional voluntary
manstaughter was harmless.

Next, neither the prosccutor nor defense counsel sugpested that
dcfendant was guilty of murderif he unintentionally killed Versenia in the heat
of passion. I[n fact, the subjects of voluntary manslaughter or heat of passion
did not even come up duning either party’s closing argument.. Rather, the
prosecutor argued that appeliant formed the necessary intent for murder, while
defense counsel argued that such intent was lacking due to appellant’s mental
impairment. Thus, the parties’ closing arguments reinforced the notion that
appetlant could not be found guilty of murder unless the jury found that he
acted with the requisite intent.

Further, the evidence strongly suggested an intent to kill. Appellant’s
comments to various family members in the days leading up 1o the murders
suggested that he was angry with Versenia for always taking Torey’s side
against him, and that he intended to kill her too 1f she interfered with his plans
to kill Torey. In the days that followed, Versenia ined to thwart appellant’s
plans to kill her son. Fornstance, when Versenia caught appellant in the house
waiting to ambush Torey with a baseball bat a couple of days before the
murders, she called the police and had appellant arrested. The next day, she and
her mother obtatned a restraiming order against appellant. When appellant
returned home from jail, she told him about the restraining order. After she
found out Eva had given appellant back the keys to the house, she made plans
to move her family out of the house the next week., On the morming of the
murders, Versenia walked in on appellant right after he shot Torey. When she
asked him what he was doing, he shot her in the head. lnstcad of summoning

an ambulance for her, he fled the house. When he finally turned himself into
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the police, he no longer had his gun or the clothes he had been wearing on the
moming of the murders. On whole, the evidence strongly suggested that
appellant intended to kill Versenia. (Sce People v. Lasko, supra, 23 Cal.4th at
p- 113 [evidence strongly suggesting intent to kill included threatening to kill
the victim a month and a half before the killing, hitting the victim 1n the head
with a baseball bat, not calling an ambulance, and trying to hide evidence].)
Moreover, notwithstanding the trial court’s belief that it had to instruct
on voluntary manslaughter based on “the testimony about some yelling between
[appellant] and -Vcrsania” {RT 2557), the record did not in fact support such an
instruction or a finding that appellant acted in the heat of passion. To determine
whether a killing amounts to voluntary manslaughter, the killer’s reason must
be ohscured as the result of a strong passion aroused by a provocation sufficient
to cause an ordinary person of average disposition to act rashly or without duc
deliberation and reflection. (People v. Lasko, supra, 23 Cal.4th at p. 108.)
Other than Eva’s observation that Versenma walked into the room after appellant
shot Torey and asked him what he was doing, there was no evidence of what
transpired between Versenia and appellant before appellant shot her. Contrary
to the court’s belief, there was no evidence of yelling between appellant and
Versena, and no evidence that Versenia said or did anything that would cause
an ordinary person to react with homicidal rage. The mere fact that Versema
happened upon the scene and asked appellant what he was doing did not
constitute sufficient provocation to reduce the killing from murder fo
manslavghter. (See, e.g., People v. Jackson (1980) 28 Cal.3d 264, 300,
disapproved on another ground by People v. Cromer (2001) 24 Cal.4th 889,
901, fn. 3 {finding mnsufficient provecation where the vichm awoke dunng a
hurglary and began screaming].} Because such instruction was not justified by

the evidence, nor did the evidence support a finding of heat of passion, any
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error in the voluntary mansfaughter instruction could not have prejudiced
appellant.

Finally, therc is no ment to appellant’s contention that the court’s
instructional error violated his federal constitutional nghts. (Sce AQB 202-
203.) Asset forth above, the record strongly suggests that the court’s erroneous
mstruction had no impact on the jury’s verdict. (See People v. Lasko, supra, 23
Cal4ath at p. 113 [finding no crror of federal constitutional ragnitude].)
Moreover, because the jury here was provided a noncapifal third option
between the capital charge and acquittal, the principles of Beck v. Alabama
(19801 447 U.S. 625, do not apply. {Sce People v. Sakarias (2000} 22 Cal 4th
596, 621 & fn. 3 [applying thc Watson standard of harmless error to
instructional error in a capital case after finding Beck v. Alabama inapplicablc].)
Accordingly, the Chapman v. California, supra, 386 U.S. 18, standard of
harmless error does not apply. Even if 1t did, the error was harmless beyond a

reasonable doubt for the reasons stated above 2

34. Appellant asserts that the jury grappled with the issuc of
" “unintentional murder” with respect to the killing of Versenia, as evidenced by
1ts request for clarification, in “laymen’s terms,” on the difference between first
and second dcgree murder. (See AOB 206, In. 51.) However, just because the
jurors may have been unsure how the intent required for first degree murder
was different from that of second degree murder does not mean that they were
tomn on the issues of unintentional murder, heat of passion, or veluntary
manslaughter with respect to the killing of Versenia.
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XII.

APPELLANT HAS WAIVED ANY CHALLENGE TO THE
COURT’S MODIFIED INSTRUCTION ON EVA’S
SPONTANEOUS STATEMENTS BY STIPULATING TO
THE MODIFICATION BELOW

Appellant contends that the tnal court violated both state and federal law
in rejecting defense requested instructions relating to Eva’s spontaneous
statements, and giving instead a “severcly modified version” of such
instructions. (AOB 207-215.) Because appellant stipulated to the modification,
he cannot now challenge it on appeal. In any cvent, the court’s modificd

mstruction was a correct statcment of law.
A. Proceedings Below

Appellant requested the following special jury instructions during the
guilt phase:

The prosecution has the burden of proving by a
preponderance of the evidence the existence of the preliminary
fact that Mrs. Eva Blacksher was able to perceive the shooting of
either Versenia Blacksher [sic] or Torey Blacksher [sic]. If, and
anly if, the prosecution meets this burden may you consider any
of the statements offered into evidence in which Mrs. Blacksher
is alleged to have made implicating Erven Blacksher in the
shooting of either Versenia Blacksher [sic] or Torey Blacksher
[sic] in your deliberations. However, you may not rely upon such
evidence, in whole or part, to convict the defendant unless the
prosecution has proven the existence of the preliminary fact
beyond a reasonable doubt.

The prosecution has the burden of proving by a
preponderance of the evidence the existence of the preliminary
fact that Mrs. Eva Blacksher actually made any statements
implicating Erven Blacksher in the shooting of either Versenia
Blacksher [sic} or Torey Lec. If, and only if, the prosecution
meets this burden may you consider any of such statements
offered mto evidence in your deliberations. However, you may
not rely upon such evidence, in whole or part, to convict the

191



defendant unless the prosecution has proven the existence of
such prehminary fact bevond a reasonable doubt.

(CT 1202-1203))

Pursuant to a stipulation between the parties (CT 1203; RT 2901), the
court instructed the jury with the definition of spontaneous statements as
contained in Evidence Code section 1240, along with an added modification,
in higu of the defense requested instructions:

Evidence of statements attnbuted to Mrs. Eva Blacksher on
the date of the cimes were admitted as spontancous statements.
Spontaneous statements are admissible if the statement:

1) Purports to narrate, describe or explain an act, condition,
or event pereeived by the declarant; and

2} Was made spontancously while the declarant was under
the stress of excitement caused by such perception.

Whether the declarant perceived the events described in the
statements and the weight to which these statements are entitled
1s a matter for you to decide.

(CT 1250; R'T 2843.)

B. Appellant Stipulated To The Modified Instruction Given By The
Trial Court; In Any Event, The Instruction Correctly Stated The

Law

As a threshold matter, appellant stipulated to the modified instruction
given by the court. (CT 1203, RT 2901.} Accordingly, he may not challenge
the court’s mstruction on appeal. (People v. Jones (2003) 29 Cal.4th 1229,
1258.) In any evenl, the modified 1nstruction was a correct statement of the
law.

Appellant contends that the trial court was required 10 make two types
of preliminary factual determinations before admtting Eva’s spontancous
hearsay statements nto evidence. The first, he asserts, involved a preliminary
determination under Evidence Code section 463, subdivision (a)(2), that there

was sufficient evidence of Eva’s “personal knowledge” of the events she
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described to submit the matter to the jury. (AOB 210-211.%¥ The second, he
claims, involved a preliminary determination under Evidence Code section 405,
subdivision (a), that Eva’s statements were spontancous and thus admissible
under Evidence Code section 1240. (AOB 211-212.¥%Y  The courl’s
determination as to Eva’'s personal knowledge, he asserts, “was preliminary”
and subject to a final determination by the jury, while its determination as to
whether the statements were spontancous was final. {(AOB 212.) Based on
these assumiptions, appellant challenges the court’s rejection of his requested
mstructions and the modified instruction given by the court on two separate
grounds. First, appellant contends that the court should have instructed the jury,
as requested by appellant and required under section 403, subdivision (c)}(1), to
disregard the evidence of Eva’s spontaneous statements unless it if found

beyond a reasonable doubt that Eva actually perceived the events described in

35. Section 403, subdivision (a)}{2) states:

(a) The proponent of the proffered evidence has the
burden of producing evidence as to the existence of the
preliminary fact, and the proffered evidence is inadmissible
unless the court finds that there is evidence sufficient to sustain
a finding of the cxistence of the preliminary fact, when:

[

(2) The preliminary fact is the personal knowledge of a
witness conceming the subject matter of his testimony.

36. Section 405, subdivision (a} provides:

With respect to preliminary fact determinations not
governed by Section 403 or 404:

(a) When the existence of a preliminary fact 1s disputed,
the court shall indicate which party has the burden of producing
evidence and the burden of proof on the issue as implied by the
rule of law under which the question arises. The court shall
determne the existence or nonexistence of the prehminary fact
and shall admit or exclude the proffercd evidence as required by
the mile of law under which the guestion anses.
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her statements. (AOB 214.¥Y Second, appellant contends that the court’s
modified instruction informing the jury that Eva’s statements qualified as
spontancous statemcnts was crroneous under section 405, subdivision (b))
(AOB 212-214.)® Both of these contentions lack merit.

Prior to the cnactment of the Evidence Code, jurors were required to
disregard hcarsay admitted as a spontancous statement unless they found
beyond a reasonable doubt the existence of the applicable preliminary fact,
namely the spontaneity of the statement. (People v. Tewksbury (1976) 15
Cal.3d 953, 966, fn. 13.) Now, however, “the determination of the preliminary
fact on a hearsay challenge to a . . . spontaneous statement is . . . vested solcly
in the tnal court as opposed to carlier procedures whereby the court first
determined the existence of the preliminary fact and, if so found, submitted the
matter to the jury with mstructions to independently find the existence of the
preliminary fact before considering the proffered statement on the merits.”
{{bid.; see also Comment to § 405 [section 405 substantially chanped the law
relating to spontaneous staicments, whereas before the jury redetermined

whether a spontancous statement was in fact spontaneous, under section 405,

37. Section 403, subdivision (c)(1) states:

(c) If the court admits the proffered evidence under this
section, the court:

(1} May, and on request shall, instruct the jury to
determine whether the preliminary fact exists and to disregard the
proffered evidence unless the jury tinds that the preliminary fact
does exist.

38. Section 405, subdivision (b)(1) provides:

(b} If a prehminary fact 1s also a fact in issue 1n the action:

(1) The jury shail not be informed of the court’s
determination as to the existence or nonexisicnce of the
preliminary fact.
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the judge’s ruling on this question is now final].) As this Court has expressly
stated, “Whether the requirements of the spontaneous statement exception are
satisfied in any given case is, in general, largely a question of fact. . .. The
determination of the question 1s vested 1 the court, not the jury.” {(People v.
Poggi, supra, 45 Cal.3d at p. 318.) The question of whether the declarant of a
spontaneous statement actually perceived the event described “depend[s] on a
determination of preliminary facts by the tnal court; such determinations will
be upheld if supported by substantial evidence.” (People v. Brown, supra, 31
Cal.4th at p. 541, citiﬁg People v. Phillips, supra, 22 Cal.4th at p. 236; see also
People v. Alcala (1992) 4 Cal.4th 742, 787 [it is up to the tnal court, not the
jury, to determine the existence of a preliminary fact 1n assessing the
admussibihty of evidence].}

One authority has descrnibed the mterplay between sections 403 and 405
as follows: “Two issues must be resolved in hearsay questions. The first, the
identity of the declarant, is considered under § 403 . . . . The second, the
reliability of the statement, is considered under § 405. Thus, if a statement is
proffered as a spontaneous declaration . . . , the court must decide if the
requirernents of Evidence Code § 1240 . . . have been met under § 4057
{Simons Cal. Evidence Manual (2005 ed.} Relevant Evidence, ch. 1, § 1.42; see
also Comment to § 403 [the identity of a hearsay declarant is an example of a
preliminary fact determination to be made under section 403]; Comment to
§ 405 [preliminary fact questions relating to the existence of those
circumstances thai make hearsay sufficiently trustworthy to be received in
evidence, e.g.,, whether a declaration was spontaneous, are decided under
section 405; questions relating to the authenticity of the proffered declaration,
e.g., whether the declarant actually made the statement, are decided under
section 403].) “Of course, Section 405 does not prevent the presentation of any

evidence to the jury that is relevant to the reliability of the hearsay statement.”
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(Comment to § 405.) However, in presenting such cvidence for the jury’s
consideration under scction 405, “the jury’s solc concem is the fruth or falsity
of the facts statcd, not the admissibility of the statement.” (/bid.) Thus, the jury
is not at liberly fo treat such evidence as noncvidence by disrcgarding it;
instead, it remains evidence 1n the case, to be weighed in accordance with the
court’s instructions. (People v. Carroli (1970) 4 Cal App.3d 52, 61)
Keeping these general principles in mind, we submit that the tnat court’s
preliminary determination of whether Eva perceived the events she described
did not fall within the provisions of section 403, and thus, the court had no duty
to instruct the jury in accordance with section 403, subdivision (¢)(1), to
disregard the evidence of Eva’s spontancous statements unless it found that Eva
perceived the murders. Appellant disagrees, seizing upon the phrase “personal
knowledge” contained in section 403, subdivision (a}2), to argue that Eva’s
perception of the shootings was a preliminary fact subject to a jury
determupation under this subdivision. (AOB AOB 210-211.) However, in
considenng the language of the subdivision as a whole, it 1s apparent that it
applies only to the personal knowledge of a testifying witness. (Sce § 403,
subd. {a}2) [preliminary fact to be decided under section 403 includes “the
personal knowledge of a wilness concerning the subject matter of his
testtmony™'].) Because Eva was a hearsay declarant and not a testifying witness,
her “personal knowledge™ was not subject to a jury determination under seciion
403. Contrary to appellant’s assertions, the case law cited above makes it clear
that the tmal court’s determination of whether Eva perceived the events
described was governed by section 405, and as such, was not subject to
redetermination by the jury. Accordingly, appellant was not entitled to an
instruction informing the jury to disregard the evidence of Eva’s hearsay
statements if its determination of whether she perceived the events descnbed

differed from the court’s determination of the issue. {See, ¢.g., § 405, subd.
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(b)(2) ['If the proffered evidence is admitted, the jury shall not be instructed to
disregard the evidence if its determination of the fact differs from the coust’s
determination of the preliminary fact”], emphasis added.)

Nor 15 there any support for appellant’s contention that the trial court
erred under section 405, subdivision {(b)(1), in mstructing the jury that it had
already determined that Eva perceived the events described. (AOB 213.)
Section 405, subdivision (b), provides that “if a prehminary fact, that 1s,
evidence relating to the admissibihity of {evidence], 1s also a fact in 1ssue n the
action, that 15, is relevant to the question of guilt or innocence, the jury shall not
be informed of the court’s determination as to the existence or nonexistence of
the preliminary fact.” (People v. Carroll, supra, 4 Cal. App.3d at p. 60, see also
Simons Cal. Evidence Manual, supra, § 1.42 [*On occasion, a preliminary fact
issue to be decided by the judge under § 405 coincides with an issue mvolved
in the merits of thec casc. In such a situation, subsection (b)}{ 1) provides that the
jury is not to be informed of the court’s dectsion concerning the preliminary
fact”].) Assunung Eva’s perception of the shoolings was relevant io the
ultimate determination of guilt in this case, the court’s mstruction did not
explicitly inform the jury that it had alrcady determined this fact tc; be true.
Rather, the instruction merely set out the clements of the spontancous statement
exception, and informed the jury that Eva’s statcments had been admitted
pursuant to this exception. The tnal court’s instruction did not therefore violate
section 405, subdivision (b)(1). {See, e.g., People v. Carroll, supra, 4
Cal.App.3d at p. 61 {mal court’s instructions did not violate the provisions of
section 4045 where defendant was able to present evidence of the circumstances
surrounding his confession, and the trial court instructed jurors on the definition
of a confession, on the general principles relevant to weighing conflicting
evidence, and the jurors’ duty to weigh the cvidence of thc defendant’s

confession].)
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Finally, there is no support for appellant’s contention that the court was
required to instruct the jury that it had to find beyond a reasonable doubt the
preliminary fact that Eva perceived the shootings. (AOB 212-214) Ewven
assuming the jury was entitted to redetermine this issue, the preponderance-of-
the-evidence standard applics 1o preliminary facts, whereas the reasonable-
doubt standard applics to the ultimate determination of gmit. (See, e.g., People
v. Reliford (2003) 29 Cal.4th 1007, 1016 [preponderance-of-the-evidence
standard applies to predicate facts such as whether the defendant committed a
prior sexual oftense]; People v. Marshall (1996) 13 Cal.4th 799, 832-833 [jury
must find a preliminary fact under scction 403 by a preponderance of the
cvidence]; see also Evid. Code, § 115 [“Except as otherwise provided by taw,
the burden of proof requires proof by a preponderance of the evidence”].)
Moreover, we note that appellant’s originally requested instruction reflected this
standard. (CT 1202 [“The prosecution has the burden of proving by a
preponderance of the evidence the existence of the preliminary fact that Mrs.
Eva Blacksher was able to perceive the shooting of either Versenia Blacksher
[sic] or Torey Blacksher [sic]”].} Accordingly, the trial court had no duty to
relate the preliminary fact determination to the reasonable-doubt standard.

C. Appellant’s Federal Constitutonal Rights Were Not Violated By
The Trial Court’s Modification Of His Requested Instructions

Appellant also asscrts that the trial court’s modification of his special
Jury instructions violated his federal constitutional nght to pinpoint instructions.
(AOB 207-209.) We disagice.

Upon reguest, a defendant 1s entitled to an mstruction that pinpoints the
theory of his case. (People v. Gutierrez (2002) 28 Cal.4th 1083, 1142.) “A
pinpoint instruction ‘relate{s] particular facts to a legal issue in the casc or
“pinpointfs]” the crux of a defendant’s case, such as mistaken identification or

ahib1.™ (Peaple v. Ward (2005) 36 Cal.4th 186, 214, quoting People v. Suille
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(1991) 54 Cal.3d 1103, 1119.) Although a trial court must give an instruction
that pinpoints the defense theory, it can refuse an instruction that highlights
specific evidence and asks the jury to draw certain conclusions from the
specified evidence. (People v. Earp (1999) 20 Cal.4th 826, 886.) Because the
latier type of instruction invites the jury to draw inferences favorable to the
defense from specified items of evidence, it is considered argumentative and
therefore should not be given. (People v. Hughes (2002} 27 Cal.4th 287, 361.)

In addition, a trial court need not give a pinpoint instruction that merely
duplicates other instructions or 15 not supported by substantial evidence,
(People v. Bolden (2002) 29 Cal.4th 515, 558.) “An instruction that does no
more than affirm that the prosecution must prove a particular clement of a
charged offense beyond a reasonable doubt merely duplicates the standard
instructions defining the charged offense and explaimng the prosecution’s
burden to prove guilt beyond a reasonable doubt.” (/d. at pp. 558-559.) The
trial court is therefore required to give a requested instiuction relating the
reasonable doubt standard 1o a particular element of a crime “only when the
point of the instruction would not be readily apparent to the jury from the
remarning mstruchons.” (fd. at p. 559.)

The trial court properly refused to give the proposed instructions in this
case because they did not properly pinpoint a theory of the defense. Rather, the
instructions aghlighted specific evidence, and did not explain how the evidence
related to a theory of the defense. Moreover, by relating specific evidence to
the reasonable doubt standard, the mstructions wete merely duplicative of the
court’s more general instructions on reasonable doubt. In short, appellant was

not denied the right to pinpoint instructions.
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D. Even If The Trial Court Erred In Refusing To Give The Defense
Requested Instructions, Such Error Was Harmless

Even if the trial court improperly refused to give the defense requested
mnstructions, the error was harmless under cither the state or federal standard of
review. The court informed the jury that “[w]hether the declarant percetved the
cvents described 1n the statements and the weight to which these statements are
entitled is a matter for you to decide.” (RT 2843.) By so instructing the jury,
the court recognized appellant’s right under state law “to introduce before the
trier of fact evidence relevant to weight or credibility.” (Evid. Code, § 406; see
also Comment to § 405 [“Section 405 does not prevent the presentation of any
evidence to the jury that is relevant to the reliability of the hearsay staterment™);
People v. Carroll, supra, 4 Cal_ App.3d atp. 60 [recognizing that “section 405
does not preclude a defendant from placing before the jury evidence relevant
to the ultimate issue of guilt”’]; Simons Cal. Evidence Manual, supra, § 1.42
[“Evidence Code §§ 400-406 do not limit the nght of a party to introduce
evidence relevant to weight or credibility before the trier of fact™].) The court’s
instruction thus made 1t clear that the jury was able to consider whether Eva
actually perccived the shootings in weighing the credibility of her statements.
Moreover, the trial court made it clear that before the jury could rely on Eva’s
statements to convict appellant, it had to find that she actually perceived the
murders by proof bevond a reasonable doubt. (RT 2838-2839 [“before an
inference csscatial to establish guilt may be found to have been proved beyond
a reasonable doubt, each fact or circumstance on which the inference
necessarily rests must be proved beyond a reasonable doubt”].) Finally, any
error in failing to instruct the jury with the defense requested instnictions on
Eva’s ability to perceive the murders was harmless in hight of the other,

overwhelming evidence of appeliant’s guilt.
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XIIIL

THE TRIAL COURT PROPERLY REJECTED
APPELLANT’S REQUESTED MENTAL STATE
INSTRUCTION AS DUPLICATIVE OF THE COURT’S
STANDARD INSTRUCTION

Appellant next coniends that the tnal court violated his constitutional
rights in rejecting a defense “pinpoint” instruction on the jury’s consideration
of mental state evidence. (AOB 216.} Because the tnal court expressly found
such instruction duplicative of CALJIC No. 3.32, appellant’s nghts were not

violated.
A. Proceedings Below

Appellant requested the following special instruction during the guilt
phase:

In considering whether the crimes charged herein are of the
first or second degree you must consider the affect [sic] of the
defendant’s mental state at the time of the commission of the
crimes. If you find from the evidence introduced at this tnal that
the defendant suffered from a [mental disease] [mental defect]
[or] [mental disorder] and you are not convinced beyond a
reasonable doubt that the defendant did not act while under the
influence of that [mental disease] [mental defect] [or] {mental
disorder], you must give the defendant the benefit of that doubt
as to that [mental disease] {mental defect] [or] [mental disorder]}
and find that he acted while under the influence of that [mental
disease] [mental defectj [or] [mental disorder], that the {mental
disease] [mental defect] [or] [mental disorder] negated the
spectfic mnient required for first degree murder and that the
murders charged herein are of the sccond degree.

(CT 1203-1204.) The courl rejected the defense’s instruction, finding that the
instruction was covered by CALJIC No. 3.32. (CT 1204; RT 2901.) The court
informed the parties that 1t would instruct the jury in accordance with CALIIC

No. 3.32, and defense counsel agreed that the instruction would be “sufficicnt
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for the defense’s purposes.” (RT 2556-2557.) The mal court thereafter
mstructed the jury pursuant to CALJIC No. 3.32 as follows:

You have received evidence regarding a mental disease,
mental defect or mental disorder of the defendant at the time of
the cornmission of the crime[s] charged in counts one and two or
the lesser crimes thereto, namely, second-degree murder and
voluntary manslaughter.

Y ou should consider this evidence solely for the purpose of
determining whether the defendant actually formed the required
specific mtent, premeditated and deliberated or harbored malice
aforethought, which are elements of the crime charged in counts
one and two, namely, first-degree murder; whether he formed the
required specific intent or harbored malice aforethought, which
are elements of the lesser crime of second-degree murder; or
whether he formed the required specific intent, which is an
element of the lesser crime of voluntary manslaughter.

(RT 2850-2851; see also CT 1269-1270.)

B. The Trial Court Properly Rejected The Defense Requested
Instruction On The Significance Of The Mental State Evidence As
Duplicative Of CALJIC No. 3.32

Appellant contends that his requested instruction was a correct statement
of the law and properly related the reasonable doubt standard of proof to the
mental state evidence. (AOB 217-218.) Appellant therefore reasons that he
was entitled to the instruction as “pinpointing” the defense theory of the case.
(1bid) We disagree.

While 1t 1s truc that a tnal court may be obligated to give a pinpoint
mstruction that relates the reasonable doubt standard of proof to particular
elements of the cnime charged, a courl need not give such an instruction if it
“merely duplicates other instructions.” (People v. Bolden, supra, 29 Cal.4th at
p. 558.) “An instruction that does no more than affirm that the prosecution
must prove a particular element of a charged offense beyond a reasonable doubt
metrely duplicates the standard instructions defining the charged offense and

explaining the prosecution’s burden to prove guilt beyond a reasonable doubt.”
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{Id_at pp. 558-559.) “Accordingly, a trial court is required to give a requested
instruction relating the reasonable doubt standard of proof to a pasticular
clement of the cnme charged only when the point of the instruction would not
be readily apparent to the jury from the remaining instructions.” (Id. at p. 559.)

Here, the jury received accurate and complete instructions on the
prosecution’s burden of proof, the elements of first and second degree murder
and voluniary manslaughter, and the purpose for which the mental iliness
evidence was admitted, i.e., to determine whether appellant formed the requisite
specific intent. The instructions as whole therefore “adequately informed the
jury that it could consider the evidence of defendant’s mental disease or defect
in deciding whether the People had carmed their burden of proving the mental
elements of first degree murder beyond a reasonable doubt.” (People v.
Musselwhite (1998) 17 Cal.4th 1216, 1249.) The tnal court did not therefore
err in refusing to give the requested pinpoint mstruction.

Appellant contends that CAILJIC No. 3.32 “did not state the key point,
which is that the mental state evidence could be sufficient to raise a reasonable
doubt as to first degree murder.” (AOB 218.) Appellant contends that “[t]his
was particularly important n this case, because the jury had twice been
explicitly instructed [before and after Dr. Davenport's testimony] that the
mental state evidence [presented by Dr. Davenport] was admissible solely to
impeach {appellant’s] family members who denied knowledge of appellant’s
extensive history of mental iliness.” (AOB 218, emphasis in original.)
Appellant, however, did not make this same argument below in support of his
pinpoint instruction. Accordingly, as the court’s instructions in this case did not
affect appellant’s substantial rights (see § 1259), appellant’s claim should be
deemed waived. In any event, appellant’s contention lacks merit.

The court’s instructions made 1t clear that Dr. Davenport’s testimony

relating appellant’s history of mental illness could be considered for
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impcachment purposes only, and not as evidence of appellant’s mental state on
the day of the murders or as evidence to negate appellant’s capacity to form the
requisite intent (RT 2633, 2682-2683; C'T 1242), while evidence of appellant’s
mental state at the time of the commmssion of the cnimes could be considered in
determining whether he formed the requisite specific intent to support the
charges against him (RT 2850-2851; CT 1270). The courl also instructed the
Jury that the prosecution had to prove every element, including appellant’s
intent, beyond a reasonable doubt. (RT 2847-2852, 2854, 2857-2858: CT
1261-1262, 1267-1268, 1272, 1279, 1284, 1286-1287.) Defense counsel
reaffirmed these principles during his closing argument. For instance, defense
counsel argued that Dr. Davenport’s testimony relating appellant’s history of
mentatl illness impeached the testimony of appellant’s family members who
claimed no knowledge of such history (RT 2810, 2812-2814), while the
testimony of other witnesses regarding appellant’s mental state on the day of the
murders showed that appellant was unable to form the requisite mtent (RT
2790-2792, 2810-2812, 2814-2815, 2827-2831). Defense counsel also
emphasized that the prosecution had the burden of proving every element of the
charges beyond a reasonable doubt, ncluding that appellant formed the
requisite intent. (RT 2761-2762, 2769-2770, 2832) Under these
circumstances, there is no reasonable likelihood that the yjury believed it could
not apply the evidence of appellant’s mental defect on the day of the murders
io the specific mental state required for murder or voluntary manslaughter, or
that it understood the court’s instructions to abrogate the prosecution’s burden
of proot. (People v. Kelly (1992) 1 Cal.dth 496, 525))

Finally, appcllant cites Francis v. Franklin (1985} 471 U.S, 307, in
support of his argument. In that case, the court’s instructions directed *“the jury
to presume an essential element of the offense—intent to kill—upon proof of

other elements of the offense—thc act of slaying another,” thereby undermining
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the jury’s duty to find the ultumate facts beyond a reasonable doubt. (/4. at p.
316.) Here, however, the court’s instructions did not ask the jury to presumc
an element of the offense in violation of its duty to find every clement beyond

a reasonable doubt. Frarklin is therefore inapplicable to this case.
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XIV.

NO CUMULATIVE ERROR REQUIRES REVERSAL OF

THE GUILT VERDICTS

Appellant argues that even 1f no single error alleged requires reversal of
the jury’s guilt phase verdicts, the cumulative effect of such errors compels
reversal. (AOB 221-223.) Appcllant’s argument 1s unpersuasive.

For the reasons set forth in our responses to Arguments I through XIII,
there was only one¢ instructional error in the guilt phase of appellant’s tral.
Even if some other minor improprieties could be said to have occurred, the
errors were harmless whether considered individually or collectively. (See, e.g.,
People v. Box, supra, 23 Cal.4th at p. 1214 [“Defendant asserts that even if the
crrors alleged above are not in themselves reversible, they are so cumulatively.
We disagree. The few errors that may have occurred during defendant’s trial
wer¢ harmless whether considered individually or collectively. Defendant is
entitled to a fair trial, not a perfect one™]; People v. Smithey, supra, 20 Cal 4th
at p. 1007 [“Becausec we find no instructional error affecting the jury’s
consideration of mitigating factors, defendant’s claim of heightencd prejudice
from cumnulative ervor is without merit™]; People v. Jackson (1996) 13 Cal 4th
1164, 1245 [what few crrors occurred at appellant’s tnal were harmless,
singularly or cumulatively]; People v. Lucas (1995) 12 Cal.dth 415, 476 [“We
have considered cach claim on the ments, and neither singly nor cumulatively

do they establish prcjudice requinng the reversal of the convictions™].)
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SANITY PHASE ISSUES

XV.

THE TRIAL COURT DID NOT ERR IN ALLOWING THE
PROSECUTOR TO CROSS-EXAMINE DEFENSE
WITNESS RUTH GADES ABOUT HER CHANGE OF
OPINION REGARDING HER EARLIER DIAGNOSIS OF

APPELLANT

Appellant contends that the tnal court erred during the sanity phase by
allowing the prosecutor to cross-exanune defense wimess Ruth Gades about her
change of opinion as to her diagnosis of appellant 20 years’ carlier. (AOB
224) Not so. Gades’s change of opinion was relevant to the issue of
appellant’s sanity, and the prosecutor was cntitled to cross-cxamine her on the

subject.
A. Ruth Gades's Sanity Phase Testimony

Ruth Gades, a licensed social worker with a master’s degree in
psychology, testified as a defense witness during the sanity phase of tnal. (RT
2974.) On direct examination, Gades testified that she had conducied two
separate intake evaluations of appellant 20 years’ earlier while she was working
for the Inpatient Criminal Justice Unit at Highland Hospital; one in 1978, and
the other in 1980. (RT 2074-2975.) Atthe time, Gades had just begun working
for the inpatient unit, and appellant “was probably the first, if not one of the
first, people [she] saw.” (RT 2974-2975, 2979.) Since then, Gades had seen
“hundreds” of patients. (RT 2979.) Both times Gades saw appellant, he had
been mmvoluntarily admitted to the unit by jail authonties for 72 hours of mental
observation. (RT 2976, 2989,)

Gades testified about appellant’s reported symptoms and medical history,
her observations of him, and her impressions of his condition based on the

information available 1o her at the time. Gades did not have access to any of
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appellant’s mental health records outside the Criminal Justice Unit, so she had
to rely entirely on the information appellant reported to her 1n evaluating his
condition. (RT 2984-2985.) When Gades saw appellant in 1978, he reported
seeing a little man, hearing voices, and feeling sumicidal. (RT 2977, 2981-2982)
The only mental health history he reported was one previous hospitalization for
suicidal thoughts. (RT 2979.) He also reporied cxcessive alcohol use in the
three months prior to lus mcarceration. (RT 2979-2980.) Gades diagnosed
appellant with psychotic depression with auditory and visual haliucinations and
suicidal ideation. (RT 2984.) When Gades saw appellant again in 1980, he
reported hearing voices and feeling suicidal. (RT 2988-2991.) Gades’s clinical
impression of appellant at that time was that he was psychotically depressed.
(RT 2988.)

After establishing that Gades had seen hundreds of mentally 111 patients
over the past 20 years (RT 2979), dcfense counscl asked her if it was
uncommon for patients to deny their mental illness. (RT 2979} Gades
responded that it was not uncommon, but “certainly” not as comnmeon as “people
acknowledging their mental illness.” (RT 2979-2980.) Gades noted that it
depended on the “setting.” (RT 2979.) Defense counsel also asked her if it was
uncommon in her experience te find that mentally 1ll persons self-medicated
with alcohol or drugs. (RT 2980.) Gades replied that “they can,” and that drug
or alcohol abuse could contnbute to both visual and auditory hallucinations.
(RT 2980.)

On cross-cxamination, Gades confirmed that appellant was her main
source of mformatton, and at the time she believed everything he told her and
took everything he said “at face valuc.”™ (RT 2992, 2994.} When the prosccutor
asked if she had changed her opimion, defense counsel objected as irrelevant.
(RT 2992} The court overruled the objection and Gades answered that she had

been new to the cnminal justice system and had no experience working with the
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inmate population. (RT 2992-2993} When defense counsel objected to her
answer as nonresponsive and irrelevant, the court sustained the objection and
struck Gades’s answer. (RT 2993.) The prosecutor then asked if Gades still
had “thc same diagnosis or evaluation [of appellant] now” that she had back
then. (RT 2993.) Gades replied, “In reviewing the records, no.” (RT 2993.})
When the prosecutor asked why she would “view it differently,” defense
counsel objected for lack of foundation. (RT 2993.) The court overruled the
objcction, observing, “You asked her what her opinion was, he can certainly
cross on that.” (RT 2993.) The prosecutor then asked (Gades what she based
her change of opinion on and Gades responded, “20 years of experience.” {(RT
2993) Without any further objections by defense counsel, the prosecutor went
on to question Gades about how she would view appellant’s reported symptoms
and behavior today if she were evaluating him. (RT 2993-2994.) Gades
testified that she would be more skeptical of appellant’s claimed hallucination
of a little man and question whether he was exaggerating his symptoms in order
to attain some secondary gain such as admittance to a mental health facility.
(RT 2993-2994.} Gades explained that in the cniminal justice setting *you need
to look at these things very closely” because somelimes there is a “degree of
manipulation” involved. (RT 2994)) Gades testified that in looking over
appellant’s records, she would now “appreach the situation differently and
question different things” based on her experience. (RT 2994-2995.) For
instance, Gades would question appellant more closely about the little man he
claimed to be seeing. (RT 2994} That type of hallucination was not something
she had “seen since,” and she would expect appellant to be more agitated by it.

(RT 2994-2995 )
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B. Gades’s Change Of Opinion Was Relevant To The Issue Of
Appellant’s Sanity And Was A Proper Subject For Cross-
Examination

Appellant contends that the testimony elicited from Gades on cross-
examination was irrelevant and inadmissible. (AQB 226-228.) We disagree.

The scope of cross-examination is limited to the scope of the direct
examination. {Evid. Code, §§ 761, 773) The scope of permissible cross-
examination exiends to the “whole transaction of which the witness has
testified, or it may bc employed teo elicit any matter which may tend to
overcome, qualify or explain the testimony given by a witness on his direct
examination.” (People v. Dotson, supra, 46 Cal.2d at p. 898.)

In this case, the prosecutor properly challenged Gades’s diagnosis on
cross-examunation. In his attermpt to undemmine Gades’s 20-year-old diagnosis
of appellant, the prosecutor was entitled to explore whether Gades had changed
her mind in the years since her diagnosis. The prosecutor’s questions were
aimed at testing the strength of Gades’s prior diagnosis, which was rendered at
a time when Gades was inexpernienced in the mental health profession and in
dealing with the inmate population. Because Gades’s diagnosis of appellant
relied exclusively on information provided by appellant himself, who was
incarcerated at the time, questions challenging the bases for Gades’s belief that
appellant was honestly reporting his symptomns and her inexperience in dealing
with patients in the criminal justice setting were appropriate. (See People v.
Seaton (2001) 26 Cal.dth 598, 681 {where defense expert’s diagnosis relied
heavily on information provided by defendant, prosecutor was entitled to
challenge the accuracy of that information on cross-examination); People v.
Coddington, supra, 23 Cal.4th at p. 613 [when a psychiatric expert’s opinion
as to a defendant’s legal sanity 1s based in substanttal part on a defendant’s
statements to the expert, inquiry into the basis for the expert’s belief that the

defendant was honest is permissible].) [t was also proper to ask Gades about
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her change of opinion in light of her subsequent expericnce insofar as any
previous failure on her part (o consider that appellant was falsely reporting his
symptoms weakened the basis for her opinion. (See FPeople v. Coddington,
supra, 23 Caldth at p. 614 {prosecutor could properly question experts’
knowledge of defendant’s past deceitful conduct, since a failure on their part to
consider such conduct might make their opinions less persuasive].) Gades's
responses to the prosecutor’s questions were clearly relevant to the issue of
whether appellant was mentally ill or merely faking his symptoms, and the
prosecutor was entitled to argue to the jury that Gades’s diagnosis should be
given less weight because of her inexperience and wholesale acceptance of
appellant’s reported symptoms at the time she made the diagnosis. In short, the
prosecutor’s questions tended to undermine Gades’s diagnosis, making such
inquiry relevant to the issue of appellant’s sanity and well within the scope of
Proper cross-examination.

Appellant contends that Gades’s testimony on cross-examination
regarding her views of appellant’s reported symptoms was improper because
she was not testifying as an cxpert witness. (AOB 227-228.) Whilc it is true
that the defense did not offer Gades as an expert witness, the foundation and
substance of her testtmony was in many respects more like that of an expert
than a lay witness. Gades testified on direct examination about her
qualifications, experience, and her diagnosis of appellant based on the
sympioms he reported to her. Because the defense questioned Gades about her
clinical impressions of appellant on direct examination, it was permissible for
the prosecutor to challenge the bases for those impressions on c¢ross-
examination, irrespective of Gades’s status as a “lay” witness.

Appellant also contends that Gades’s testimony on cross-examination
consisted of improper “‘profile’ testimony.” (AOB 229.) However, unlike the

witnesses 1n the cases cited by appeliant, Gades did not testify about the profile
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of an “inmate-patient” or her opinion on whether appellant fit such a profile.
Rather, she testificd that she had leamed to be more cautious when evaluating
inmates who claimed to be experiencing symptoms of mental illness, and over
the years had become more familiar with the symptoms associated with mental
illness. After 20 years in the profession and the criminal justice system, she
would be more circumspect about the symptoms reported by appcllant if she
werc cvaluating him today. Just because Gades drew upon her 20 years’
cxperience in questioning her earlier impressions of appellant docs not mean
that “her opinion was based on other inmate-patients rather than on the facts
surrounding appellant’s treatment” as appellant contends. (AOB 229)
Moreaver, it is difficult to see how (Gades’s testimony on cross-examination
was any diffcrent from her testimony on direct examination, during which
defense counsel asked her to draw on her experience in the mental health ficld
m answering questions about whether it was uncommon for mentally il persons
to deny their illness or to self-medicate with drugs or alcohol.

Even assuming the prosccutor’s questioning went beyond the scope of
permissible cross-examination, there is no reasonable probability the result of
the sanity phase would have been different had the court refused to allow the
prosecutor {o challenge the basis for (Gades’s previous diagnosis. {People v.
Seaton, supra, 26 Cal.4th at p. 680.) The prosccutor presented compelling
cvidence to rebut appellant’s claim that he was legally insane when he
committed the murders, including cvidence of appellant’s statements and
behavior before and after the murders mm which he appearcd coherent and
rational (RT 3287, 3404-3405; Exhibit 111}); appellant’s statements to jail
personnel after being arrested in which he deniced being under a psychiatrist’s
care or taking any medications (RT 3329-3335); the absence of any medication
among appellant’s persenal eftects at the time he was booked into jail (RT

3336-3337); testimony by jail personnel that appellant had not reported any
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psychiatric symptoms or made any requests to sec a psychiatrist since being in
jail (RT 3269, 3358); the absence of mental health records for appellant since
bemg in jail (RT 3260-3261); appellant’s manipulative efforts to avoid mainline
housing by claiming he was homosexual and then flatly refusing to transfer to
mainline housing once jail authorities realized he was lying about his sexual
orientation (RT 3350-3353); appellant’s past comments to family members
about “beating the systemn” (R'T 3314-3315, 3377-3379); and, the testimony of
appellant’s brother that he had never known any of his siblings to need
psychiatric care (RT 3316). Considering the overwhelming evidence presented
by the prosecution that appellant was legally sane at the time of the murders, it
is not reasonably probable the jury would have returned a different verdict even
if the prosecutor had not been permitted to challenge Gades’s 20-year-old
diagnosis of appeliant.

[n arguing that the admission of such testimony was prejudicial,
appellant appears to acknowledge the relevance of such evidence, noting,
“Gades’([s] testimony was highly prejudicial since 1t went to the heart of the
issue before the jury: whether appellant was mentally 1ll or whether, as the
prosecutor argued, appellant’s history of mental illness showed only that he was
a ‘con and a manipulator.”” (AOB 229-230) The essence of appellant’s
argument appears to be that even though such evidence was highly relevant, it
should nonetheless have been excluded simply because it “struck a fatal blow
to the defense.” (See AQB 230.) However, the purpose of relevant evidence,
as well as cross-examination, 1s to disprove that which the other party seeks to
prove. (People v. Gordon (1990) 50 Cal.3d 1223, 1270, overruled on another
ground by People v. Edwards (1991) 54 Cal.3d 787, 835; see also Evid. Code,
§ 210 [evidence is relevant when it has “any tendency in reason to prove or
disprove any disputed fact that 1s of consequence to the determination of the

action”].) Accordingly, evidence that is simply damaging to the defense is not
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unfairly prejudicial. (People v. Smith (2005) 35 Cal.4th 334, 357)) Instead,
evidence is legally prejudicial only if it uniquely tends to evoke an emotional
bias against the defendant and has very little effect on the issues. (/bid.) As
acknowledged by appellant, Gades’s testimony was highly probative to the
1ssucs raised in the sanity phase (see AQB 229-230), and it did not tend to
evoke an emotional bias against appellant. Such evidence was not therefore
prejudicial.

Moreover, contrary to appellant’s contentions, People v. Lindsey (1988)
205 Cal.App.3d 112, does not stand for the proposition that relevant evidence
must be excluded 1f 1t strikes at the heart of the defense. {See AOB 230.)
Rather, the issue in Lindsey was whether the prosecutor’s improper comment
on the defendant’s pretrial silence about lus claimed alibh was prejudicial.
(People v. Lindsey, supra, 205 Cal. App.2d atp. 117.) The court found that
because the prosecutor’s comment struck at the heart of the defendant’s sole
defense, and because the prosecution’s case against the defendant was not
overwhelming, the prosecutor’s comment was prejudicial. (fbid) Here, in
contrast, thcre was nothing improper about Gades’s lestimony, and such
evidence was admissible for the very purpose of rebutting the defense case.
(Evid. Code, § 210.)

Finally, we note that for the first time on appcal, appeliant claims the
trial court’s ruting violated his rights to due process and a fair tnal pursuant to
the Fifth and Fourteenth Amendments to the federal Constitution. (AOB 224 )
We submit that appellant has waived his constitutional claims by failing to raise
them betow and objecting only on relevance grounds. (People v. Seaton, supra,
26 Cal.4th at pp. 679-680.) However, even assuming appellant’s federal
constitutional claims were properly preserved for appeal, the “claims fail on the

merits because gencrally, violations of state cvidentiary rules do not rise to the
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level of federal constitutional error.” (People v. Benavides, supra, 35 Cal.4th

at p. 90.}
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XVI.

THE TRIAL COURT DID NOT ISSUE INCONSISTENT

EVIDENTIARY RULINGS OR ALLOW THE

PROSECUTOR TO EXPLOIT AN EARLIER

DISCOVERY VIOLATION DURING DR. PIERCE’S

SANITY PHASE TESTIMONY

Appellant contends that the trial court violated his federal constitutional
rights to due process and a fair trial during Dr. Pierce’s sanity phase testimony
by applying the evidentiary rules inconsistently to the defense and the
prosecution, and by allowing the prosecutor to exploit an earlier discovery
violation. (AOB 231.) By not raising such concerus in the trial court, however,
appellant has waived his claims on appeal. In any event, the claims are

meritless.
A. Dr. Pierce’s Sanity Phasc Testimony

Dr. Pierce, a clinical psychologist, testified as an expert witness for the
defense duning the sanity phase of trial. (RT 3068, 3073.) Dr. Pierce opined
that appeltlant suffered from paranoid schizophrema, and that he was having a
paranoid or psychotic episode at the time of the murders. (RT 3185.) Dr.
Picrce’s opinion was based on interviews with appellant, records and reports
provided by the defense team, interviews with appellant’s family members, and
Officer Mesones’s guilt-phase trial testimony and police report dated May 8,
1995. (RT 3074-3078, 3185.) Dr. Pierce also revicwed the guilt-phase mal
testimony of appellant’s family members in prepanng to testify. (RT 3078.)

When questioned about Officer Mesones’s observations of appellant on
the night of May 8th, Dr. Pierce testified that there appeared to be sufficient
grounds to involuntarily commit appellant to a mental institation for 72 hours
of observation pursuant to Wclfare and Institutions Code section 5150, (RT

3175-3176.} Pefense counsel then asked, “And ifa 5150 had been made, what
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would have happened to Mr. Blacksher?” (RT 3176.) The prosecutor objected
as speculation, and the court sustained the objection. {(RT 3176.}

On cross-examination, the prosecutor sought to challenge Dr. Fierce’s
opinion as to appellant’s mental state at the time of the murders. Thus, the
prosecutor posed the following question to Dr. Pierce, who had earlier opined
on direct exammation that appellant was suffening a psychotic episode during
the murders: “Had [appellant] been in the midst of a psychotic episode at the
times he comrmtted the murders, how would he have acted?” (RT 3199.) Afier
defense counsel’s objection on grounds of speculation was overruled by the
trial court, the prosecutor asked, “In what manner would he have displayed
symptoms of psychotic behavior at the time of the murders to render him insane
in your opinion?” (RT 3199-3200.) Dr. Pierce described some of the
symptoms appellant would have experienced during a psychotic episode,
incloding significant disruptions to his cognitive functions. (RT 3200) The
defense did not object when Dr. Pierce went on to testify that appellant’s
behavior in the immediate aftermath of the murders showed some level of
cognitive functioning. (RT 3200-3202.) When the prosecuior asked if Dr.
Pierce could *“think of a plausible reason, in terms of [appellant’s] mental state,
why he would go to Reno immediately after committing [the] two murders,”
defense counsel objected on grounds of speculation. (RT 3202.) The tnal court
gverruled the objection and Dr. Pierce answered “no.” (RT 3202.) The
prosecutor then asked, “Anything other than to cscapc arrest and prosccution?”
(RT 3202.) Dr. Piercc opined that appellant’s behavior could have been a
reaction to “what he thought he saw™ or “*what he thought he did,” but also
acknowledged that it could have been a reaction “to his own personal
knowledge that he had just murdered two people.” (RT 3202-3203.)

The prosecutor also challenged the evidentiary basis for Dr. Pierce’s

opinion that appcliant was psychotic during the murders. When Dr. Pierce
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indicated that his opinion was based primartly on appetlant’s psychiatric history
rather than any evidence of his bebhavior dunng the murders, the prosecutor
asked, "Did he intend to kill Torey?” (RT 3210-3211.) Defense counscl
objected on grounds that the question called for a legal conclusion. (RT 3211))
The court overmtled the objection and Dr. Pierce testified that based on
appellant’s stated mtentions to his siblings, 1t appeared that appellant did intend
to kill Torey., (RT 3211}

The prosecutor next sought to undermine Dr. Picree’s opinion as to
appellant’s mental state at the time of the nurders by questioning the docter
about appellant’s behavior before, during, and after the murders. (RT 3223-
3225.) When defense counscl objected to the line of questioning on grounds
of'lack of foundation, the court overruled the objection, noting that the doctor
testificd he had “talked to pcople who were nvolved” and “read some
transcripts.” (RT 3225.) When Dr. Pierce testified that a reasonable
explanation for appellant’s behavior after the murders was that he knew his
sister and nephew were dead and that he was trying to protect himself, defense
counsel objected to the line of questioning as calling for speculation and
conjecture. {RT 3225-3227.) The court overruled the objection, noting that the
questionming was appropriale as Dr. Pierce had “been asked to render an
opinion.” (RT 3227-3228.}

On redirect examimation, defense counsel asked, “If Officer Mesones’
5150°d Mr. Blacksher, would we have a clear understanding today of what his
mental health status was on that day?” (RT 3255-3256.) The prosecutor
objected as speculation, and the court sustained the objection. (RT 3256.)

B. The Trial Court Did Not Apply The Evidentiary Rules
Inconsistently To The Parties During Dr. Picrce’s Testimony
Appellant complains that the trial court issued inconsisteni cvidentiary

rulings by allowing the prosecutor to elicit speculative evidence from Dr. Pierce
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while at the same time preventing defense counsel from doing the same. (AOB
234)) Appellant contends that the tnal court’s uneven application of the
cvidentiary rules violated his right to due process. (AOB 233-234.} However,
because appeliant never objected on this ground below, he has waived his claim
on appeal. (See, e.g., People v. Raley, supra, 2 Cal.4th at p. 852 {an objection
on state law grounds is mnsufficient to preserve a constitutional objection],
People v. Smith (1986) 180 Cal.App.3d 72, 80 [“The failure to object to
evidence at trial on the same ground urged on appeal precludes raising that
issue on appeal”]; see also Evid. Code, § 353, subd. (a).) Moreover, appellant
has failed to establish that inconsistent evidentiary rulings by a trial court
violates a defendant’s due process rights. Appellant cites Gray v. Klauser (9th
Cir.2002) 282 F.3d 633, for the proposition that “[t]he asymmetrical application
of evidentiary standards has been held to be unconstitutional.” (AOB 233-234))
However, the United States Supreme Court subsequently granted certiorari in
Gray, vacated the Ninth Circuit’s decision, and remanded the case for
reconsideration. (Klguser v. Gray (2002) 537 U.S. 1041.) Consequently, Gray
has no precedential value. (See also People v. Bradford, supra, 15 Cal 4th at
p. 1292 [“cases from the federal courts of appeals . . . provide persuasive rather
than binding authority” on California courts].)

Even assuming appellant has preserved his claim for appeal and that the
inconsistent application of evidentiary rules may constitute a due process
violation, appellant fails to show any such defect 1n this case. The prosecutor’s
questions to Dr. Pierce did not call for speculation. Contrary to appellant’s
assertions, the prosecutor did not ask Dr. Pierce to speculate as to why appellant
acted the way he did or why he said the things he said. (AOB 234.) Rather, the
prosecutor’s questions were aimed at testing whether appellant’s behavior and
mental state before, during, and afier the murders, as gleaned from the guilt-

phase trial testimony, was consistent with Dr. Pierce’s opiumon that appellant
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was insane at the time of the killings. Thus, the prosecutor sought to establish

the symptoms normally associated with psychosis, how appeliant’s behavior

compared to those symptoms, whether his mental state at the time of the
murders supported Dr. Pierce’s expert opinion, and whether there was any
psychiatric cxplanation for appellant’s otherwise raional behavior. Because Dr.

Picrce’s answers to these questions were based on “his special knowledge, skill,

experience, training, and education,” as well as matters personally known to

him or made known to him at or beforc the hearing (Evid. Code, § 801, subd.

{b)}, the tna! court’s decision to allow such testimony was proper.

By contrast, defense counsel’s questions regarding what might have
happencd had appellant been involuntanily committed pursuant to section 5150
dhd call for speculation, and appellant doecs not attempt to argue otherwisc.
Under these circumstances, there was no inconsistency in the tral court’s
application of the evidentiary rules, and no violation of appellant’s right to due
process.

C. Appellant’s Assertion That The Trial Couart Permitted The
Presecutor To Exploit An Earlier Discovery Violation During Dr,
Pierce’s Testimeny Lacks Any Support In The Record

Appellant also contends that the tnal court violated his constitutional
nghts by allowing the prosecutor to exploit an earlier discovery violation.
(AOB 235-237.) Such alleged discovery violation concerned the following;:
While jury selection was still being conducted in the guilt phase, the prosecutor
brought an in limine motion secking to introduce appellant’s statement to the
police two days after the murders. (Sec RT 243, 279} Dunng an Evidence
Code section 402 hearing on the prosecutor’s motion, Inspector Bierce testified
that he and another officer took a statement from appellant two days after the
murders. (RT 282-283.) It also came out that appeilant made a separate, tape-

recorded statement to an attorney and investigator from the district attorney’s
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office that same day. (RT 304-305, 309, 314.) The deputy district attorney who
interviewed appellant, Richard Moore, was not the same attorney who actually
prosecuted the case. (RT 295, 319-320.)

After the section 402 heanng, the prosecutor noted for the record that
when Inspector Bierce arrived to testify that morning, he provided the
prosecutor with two cassetie tapes and a homicide report from the district
attorney’s office. {(RT 319.) The prosecutor explained that the tapes and report
were discovered in the property room when the police were looking for
something else. (RT 319.) The prosecutor gave the defense copies of the tapes
and report. (RT 319-3i0.) The prosecutor noted that although appellant’s
statement to the district attorney’s office had been “mentioned in the file,” 1t had
not been included in the prosecutor’s “inventoned” property, but was rather
kept “someplace else where [the] inspector feund 1.” (RT 320-321.) The
prosecutor indicated that he was not “pnivy to™ the circumstances surrounding
the discovery of the statement. (RT 321))

The parties and the couri then discussed some of the problems the parties
had been encountering in connection with discovery. (RT 321-328 )% The
prosecutor suggesied that the parties try to resolve their problems by getting
together and companng the contents of their respective discovery files. (RT
325-326.) The court indicated that the parties could resolve their discovery
disputes either with or without the court’s intervention. (RT 328.) Before
recessing to give the parties a chance to discuss their options, the court noted

for the record:

[ don’t think there’s an indication of bad faith by [the
prosecutor]. T understand his concerns about being in the case
late, but I'm also concerned about the fact that all of a sudden

19. Some of these difficulties stemmed from the fact that the deputy
distnct atlommey whe ended up prosecuting the case was not the attorney who
had originally handled it. (See RT 322}

221



something appears and we're half way through a Miranda
motion.

So I'm gotng 1o give counscl a couple of minutes to {alk
among themselves and decide which way they want to do it,
because I'm prepared to do it the hard way if that’s what it’s
going to take.

(RT 328.) After a short recess, the parties informed the court that they would
scttle their discovery disputes without the court’s involvement. (RT 329.) The
court then indicated that it would wait to rule on the admissibility on appellant’s
statemenis to police until afier the defense had an opportunity to review
appellant’s taped-recorded statement to the district attorney’s office. (RT 329.)

A few days later, the prosecutor informed the court and the defense that
he intended to bring a motion to introduce appellant’s tape-recorded statements
to the district attorney’s office dunng the sanity phase. (RT 593.) The defense
indicated that it had no objection 1o the prosecutor bringing such a motion. (RT
593.) The prosecutor later informed the court that his motion relating to
appellant’s tape-recorded statements to the district attorney’s office could wait
until the guilt phase had concluded. (RT 832.} Before opening statements, the
court ruled that appellant’s staterments to police could be admitted during the
guilt phase. (RT 1651-1652; see also RT 2904.)

Before the sanity phase, the prosecutor moved to introduce appellant’s
statements to the district attorney’s office into evidence. (RT 2893-2894, 2904-
2906.) After a section 402 heaning, the court ruled that the stalements were
admissible. (RT 2906-2928.)

During the sanity phase, Dr. Picrce testified on direct cxamination that
he reviewed several materials provided by defense counsel in constructing a
psychological profile of appellant. (RT 3073-3078.) He also reviewed the
guilt-phase trial testimony of appellant’s family members to assist him in
testifying. {(RT 3078.) His opinion of appellant’s mental state near the time of

the murders was based on Officer Mesones’s police report and guilt-phase trizl
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testimony. {RT 3185.} On cross-cxamination, the prosecutor asked Dr. Pierce
if, “in [hus] consideration of materials relative to {his] opinion,” he *“‘ever
listen[ed] to a tape-recorded statement [appellant] gave regarding this offense
on May 13% 1995, (RT 3256.) The defense objected that the statement *“did
not become available to defense counsel until very late in the proceedings when
we were aiready in trial.” (RT 3256.) The court overruled the objection and
Dr. Pierce indicated that he had not listened to the tape-recorded statement.
(RT 3256.) Appellant’s statement to the distnict attomey’s office was
eventually infroduced mto evidence by the prosecution. (RT 3280-3287.)

As an initial matter, the defense never made a motion to exclude
appellant’s statement to the district attorney’s office as a sanction for the
prosecutor’s alleged discovery violation. In fact, at the time the prosecutor
asked Dr. Pierce about the statement, it had already been ruled admissible by the
trial court. Appellant’s claim that the trial court allowed the prosecutor to
exploit an earlier discovery violation is therefore without merit.

Moreover, it was not improper for the prosccutor to ask Dr. Pierce about
appellant’s tape-recorded statement (o the district attorney’s office given that
the statement had been in the defense’s possession since the beginning of the
guilt phase, and Dr. Pierce testified that he had been provided with transcripts
from the guilt phase 1o assist him in testifying. Also, considering that the
defense had provided Dr. Pierce with evidence of appellant’s mental state three
days belore the murders to assist him in forming an opinion as to appellant’s
sanity at the time of the murders, it was entirely reasonable for the prosecutor
to ask Dr. Pierce if he had also listened to appellant’s tape-recorded statement
to the district attomey’s office, which was made just two days after the murders,
in forming his opinion. Because Dr. Pierce’s failure to consider such evidence
tended to undermine the validity of his opinion, the prosccutor’s question was

within the scope of permissible cross-cxamination.
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Contrary to appellant’s contentions, the Ninth Circuit’s deeision in
Brown v. Borg (9th Cir. 1991)951 F.2d 1011 has no application in this case.2Y
There, the prosccutor withheld maternal exculpatory evidence from the defense
and then deliberately relied on the absence of such evidence to argue that the
defendant was guilty. (/d. at pp. 1012-1015.} Here, on the other hand, the
prosecutor provided the defense with appellant’s statement to the district
attorney’s office well in advance of the sanity phase, and the defense knew
before the start of the sanity phase that the prosccutor was going to rely on such
evidence to argue that appellant was sane at the ime of the murders. Just
because the defense chose not to provide Dr. Pierce with the statement in
preparation for his sanity-phase testimony did not preclude the prosecutor from
asking Dr. Pierce if he had considered 1t

Finally, because the prosecutor presented overwhelming evidence of
appellant’s sanity, any erroncous evidentiary rulings made by the tral court

during Dr. Piercc’s testimony were harmiless.

40. Nor is the case binding on this Court. (See People v. Bradford,
supra, 15 Caldih at p. 1292 [“cases from the federal courts of appeals . . .
provide persuasive rather than binding authonty” on California courts].)
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XVIL

THE CUMULATIVE EFFECT OF ANY ERRORS IN THE

SANITY PHASE WAS HARMLESS

Appellant contends that the above two crrors had a cumulative
prejudicial impact on the jury’s sanity verdict. (AOB 239} We disagree.

As set forth in our responses to Arguments XV and X VI, there was no
error in the samity phase of appellant’s trial. In the event some error may have
occurred, any impact was minimal and not prejudicial, whether considered
individually or collectively. (See, e.g., People v. Box, supra, 23 Cal.4th at p.
1214 [“Defendant asserts that even if the errors alleged above are not in
themselves reversible, they are so cunmulatively. We disagree. The few errors
that may have occurred duning defendant’s trial were harmless whether
considered individually or collectively. Defendant is entitled to a fair trial, not
a perfect one™]; People v. Smithey, supra, 20 Cal.4th at p. 1007 [“Because we
find no instructional error affecting the jury’s consideration of mitigating
factors, defendant’s claim of heightened prejudice from cumulative error is
without ment’}; People v. Jackson, supra, 13 Cal 4th at p. 1245 [what few
errors occurred at appellant’s trial were harmless, singularly or cumulatively];
People v. Lucas, supra, 12 Cal.4th at pp. 475-476 [“We have considered each
claim on the merits, and neither singly nor cumulatively do they establish

prejudice requiring the reversal of the convictions™].)
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PENALTY PHASE ISSUES
XVIIlL.

THE PROSECUTOR DID NOT COMMIT MISCONDUCT

IN HIS PENALTY PHASE OPENING STATEMENT

Appellant contends that the prosecutor comnutted misconduct in his
penalty phasc opening statement by referring to the expected testimony of an
expert witness who was not called. (AOB 241.) He contends the claimed
misconduct violated his federal constitutional rights to due process, a fair tnal,
and a reliable sentencing determination. (AOB 241.) Because appellant failed
to object to the prosecutor’s opening statement or seek a curative admonition,
his claim is waived on appeal. In any ¢vent, no misconduct or prejudice is

shown.
A. Factual Background

During a hearing before the penalty phase, the prosecutor informed the
court and the defense that he would be calling Dr. Joel Fort as a watness in the
penalty phase. (RT 3502, 3508.) The defense asked for all discovery relating
to Dr. Fort’s testimony, including “any documentation of his problems before
the Board for fraud.” (RT 3516-3517.) The prosecutor agreed to provide the
materials requested, but argued that Dr. Fort could not be impeached with
documentation relating to the suspension of his license. (RT 3518) The
defense disagreed, arguing that it would go to Dr. Fort’s truth and veracity and
“profession.” (RT 3518.) The prosecutor declined to further discuss the matter,
noting that he was “not going to fight [j about it,” that he would “turn the
matenal over and let it be litigated,” and that *if it comes up, it comes up. We’ll
deal with 1t.” (RT 3519))

On the moming the penalty phase was to begin, defense counscl
indicated, “There were some 1ssues that we wanted 1o raise with regard to the

witnesses that are going to be called. Those are in the afternoon so we can
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probably do those this aftemoon.” (RT 3544.) When the court asked which
witnesses the defense had 1ssues with, the defense named four witnesses,
including Dr. Fort. Defense counsel specified that the 1ssue relating to Dr. Fort
involved the relevance of his testimony as well as the “impeachment 1ssue,
which ] think we gave you a copy of this moming.” (RT 3343) The court then
asked the prosecutor which witnesses he planned to call during the morning
session. When it was established that the prosecutor would be calling four
different witnesses, defense counsel stated, “we can do those without dealing
with these other issues.” (RT 3544.) The court then indicated that it would
preinstruct the jury with CALJIC No. 8.85 (“Penalty Trnial—Factors For
Consideration™). {(RT 3544)) The parties expressed no objection to the
instruction and stated that they were ready for opening statements. (RT 3544.)
Afier the court preinstructed the jury, the parties gave their opening statermnents.
During his opening statement, the prosecutor made the following remarks
regarding Dr. Fort’s expected testimony:

In the sanity portion of the trial | mentioned Dr. Jocl Fort. [
am going to call Dr. Fort tomorrow for sure.

Dr. Fort examined Mr. Blacksher first in 1996, sirmilar to the
way Dr. Davenport did to detcrmine his competency to stand
tnial, and he filed a report with the court.

Since that time, Dr. Fort and 1 have been working on this
case. And | have submitted to him some materials to review. He
has an interesting background and he will share that with you.

But in the end, he will focus your attention on the factors that
cxisted before, during and after the crimes and share with you his
opinion of the mental state of Mr. Blacksher at the time he
committed the acts that you have convicted him of. His opinion
will not be in any way related to paranoid schizophrenia.

(RT 3557-3558.) The defense did not object at any point during the
prosecutor’s opening statcment.
At the start of the afternoon session, the defense asked if the court had

reached a ruling as to the relevancy of Dr. Fort’s testimony. (RT 3507.) The
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court noted that although its “initial indication was that there would be a basis
for it,” after conducting additional rescarch over the lunch hour, it had changed
its mind and concluded that Dr. Fort's testimony was irrclevant. (RT 3507)
The court noted, “That puts [the prosecutor] in the predicament having
mentioned it, based upon a tentative ruling, so to be — my intention is to tell the
jury he did so based upon a tentative ruling that I have since changed and that
they’re not to draw any inferences one way or the other.” (RT 3607.) Defense
counsel noted “[tthat would be desirable” and made no objection to the remedy
suggested by the trial court. (RT 3607.) Before the close of the prosecution’s
case, the trial court instructed the jury as follows:

I.adies and gentlemen, before Mr. Tingle rests, | need to read
to you a statcment relating to some statements that Mr. Tingle
made yesterday morning.

Yesterday in his opening staiement Mr. Tingle indicated he
intended to call Dr. Fort during his case in chief in the penalty
phasc. Mr. Tingle made this statement based upon a tentative
riling [ had made carlier that moming.

Since then, I have done additional research which has resulted
in my reversing my tentative ruling. Because of this new ruling,
Mr. Tingle will not be calling Dr. Fort as a witness in his case in
chief.

You are not to speculate as to what Dr. Fort might have
testified about nor are you to speculate as to why he will not be
testifying in the People’s case in chief. You must not discuss this
matter nor allow 1t to cnter into your deliberations.

(RT 3720.) The defense did not object to the court’s instruction to the jury.
B. The Prosecutor Did Not Commit Misconduct In Relying On The
Trial Court’s Tentative Ruling When Making His Opening
Statement
As a threshold matter, appetlant has failed o preserve his claim for
appeal. ““l'o preserve for appeal a claim of prosccutorial misconduct, the
defense must make a timely objection at trial and request an admonition;

otherwise, the point is reviewable only if an admonition would not have cured
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the harm caused by the misconduct.” (People v. Price (1991) 1 Cal.4th 324,
447,y There is no exception to this rule for capital cases. (People v. Frye,
supra, 18 Cal4th at pp. 969-970.) Appellant neither objected to the
prosecutor’s reference to Dr. Fort in his opening statement nor requested an
admonition. As it cannot be shown that an admonition would have been futile,
appellant’s claim of prosecutonal misconduct must be deemed waived.

Even if not waived, appellant’s claim of prosecutorial misconduct lacks
merit. The federal and staie standards applicable to a claim of prosecutorial
misconduct are well established:

“‘A prosecutor’s . . . intemperate behavior violates the federal
Constitution when it comprises a pattern of conduct “so
cgregious that it infects the trial with such unfairness as to make
the conviction a demal of due process.”” [Citations.] Conduct
by a prosecutor that does not render a criminal trial
fundamentally unfair is prosecutorial misconduct under state law
only if it involves “‘““the use of deceptive or reprehensible
methods to attempt to persuade either the court or the jury.”””
[Citation.] . . . Additionally, when the claim focuses upon
commenis made by the prosecutor before the jury, the question
is whether there is a reasonable likelihood that the jury construed
or applied any of the complained-of remarks in an objectionable
fashion. [Citation.]

(People v. Samayoa (1997) 15 Cal.4th 795, 841.)

While it 1s musconduct for a prosecutor to refer to evidence in his
opening statement that has been deemed inadmissible in a previous ruling of the
trial court (People v. Crew (2003) 31 Cal.4th 822, 839), that is not what
occurred 1n this case. Rather, 1t s clear from the record that at the time the
prosecutor gave his opening statement, the tmal court had already tentatively
ruled that Dr. Fort’s testimony would be admissible. It was not unti] after the
prosecutor gave his opening statement that the trial court changed its mind and
ruled that it would not permit Dr. Fort’s testimony after all. The prosecutor

therefore properly relied on the trial court’s tentative ruling in making his
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opening statement, and his reference to Dr. Fort was not “so patently
inadmissible as to charge the prosecutor with knowledge that it could never be
admitted.” (People v. Davenport (1995) 11 Cal4th 1171, 1212-1213, overruled
on another ground by People v. Griffin (2004) 33 Cal.4th 536, 555, fn. 5.) Nor
can the prosecutor be faulted for relying on the court’s tentative ruling in hight
of the defense’s willingness to wait for a final ruling on the relevancy of Dr,
Fort’s testimony until after opening statements. In short, no misconduct is
shown.

Appellant argues that because the tnal court’s tentative ruling does not
appear in the record, this Court cannot presume the existence of such a ruling.
(AOB 244-245) While 1t is truc that all procecdings in a capital case are
supposed to be conducted on the record with a court reporter present (§ 190.9,
subd. {(a}(1)}), any failure to comply with such a requirement does not mean that
all unrecorded proceedings must be disregarded by the Court on appeal.
Rather, so long as there 15 a sufficient record to address the claim on appeal, a
violation of section 190.9 will not result in automatic reversal. (People v. Frye,
supra, 18 Cal.4th at p. 941.) Here, as demonstrated above, there is a sufficient
record to resolve appellant’s claim of prosecutoriai misconduct. As the trial
court expressly noted on the record and in its instruction to the jury, it had
tentatively ruled that Dr. Fort’s testimmony would be admissible before the
prosecutor gave his opeming statement, and the prosecutor relied on the court’s
tentative nuling in making his opening statement. Such clear and unambiguous
evidence of a tentative ruling should not be 1gnored by this Court,

Nor 15 there any support for appellant’s contention that the prosecutor
ultimately decided not to call Di. Fort sumply to avoid having him impeached.
(AOB 241.) Instead, 1t 1s clear from the record that the prosecutor was
foreclosed from calling Dr. Fort by the trial court’s subsequent ruling that Dr.

Fort’s testimony was inadmissible. Agam, no misconduct 1s demonstrated.
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Even if the prosecutor commuitted rmisconduct, his brief reference to Dr.
Fort’s expected tesimeny was harmless. “A defendant’s conviction will not be
reversed for prosecutorial misconduct . . . unless it is reasonably probable that
a result more favorablce to the defendant would have been reached without the
musconduct.” (People v. Crew, supra, 31 Cal.4th at p. 839.) The only thing of
substance the prosecutor said about Br. Fort’s testimony was that he would
share his opinion about appellant’s mental state at the time of the murders and
that his opinion would not relate in any way to paranoid schizophrenia. The
prosccutor’s passing reference to Dr. Fort’s expected testimony was hardly
prejudicial given that the jury had already found appellant sane at the time of
the murders, the compelling nature of the evidence introduced against appellant
during the penalty phase, and the court’s instruction to the jury to disregard the
prosccutor’s remarks about Dr. Fort, Accordingly, appellant cannot show that

he suffered any prejudice as a result of the prosecutor’s remarks.
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XIX.

THE TRIAL COURT PROPERLY ADMITTED THE

VICTIM IMPACT TESTIMONY INTO EVIRDENCE

In the penalty phase of tnal, the prosecutor offered the testimony of three
surviving family members as victim impact evidence. In a broad attack on
victim impact evidence in general, and the victim impact evidence admitted in
this case in particular, appellant takes issue with the scope of evidence
introduced during the penalty phase. (AOB 249-257.) Appellant, however, has
waived most of his challenges to such evidence on appeal. In any event,
because the victim impact evidence admitted in this case was well within the

statutory and constitutional guidelines for such evidence, no error 15 shown,

A. Factaal Summary

Before the penalty phase, the prosecution provided the defense with a list
of witnesses 1t intended to call (RT 3502}, and the defense filed a motion to
limit and/or exclude victim impact evidence. (CT 1481-1494) During the
hearing on the defense motion, the prosecutor indicated that the vietim impact
evidence would be limited to the testimony of three of its witnesses. (RT 3513}
The defense indicated that it was not prepared to discuss the admussibility of the
victim impact cvidence at that time as it had not received any discovery
regarding what evidence the prosecufor intended to present. (RT 3508-3513.)
The prosecutor promised io provide the defense with a summary of the
expected testimony by the next day so that any specific objections to such
evidence could be addressed before the penalty phase began. (RT 3513))
Before moving on to other matters, the trial court rejected appellant’s broad
attacks on victim impact evidence in general, noting that “the law is pretty clear
that victim impact evidence is admissible” subject to balancing under Evidence

Code section 352 and due process concerns such as duplicative or inflammatory
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evidence. (RT 3512.) The issue of the admissibility of the particular victim
impact evidence to be introduced by the prosecutor was not thereafier revisited.

Dunng the penalty phase, Ruth Cole testified that she had been
devastated when she heard the news that Versenia and Torey had been
murdered. (RT 3590.) Afiertheir bodies had been removed from her mother’s
house, Ruth walked through the house with a police officer. (RT 3590-3591))
There was blood cverywhere in the dimng room. (RT 3591.) Ruth could not
deal with the sight of the blood; she threw a towel over the bloodstains and left
the house. (RT 3591.) Ruth did not allow herself to feel the full impact of
Versenia’s and Torey’s deaths until she saw their bodies at the mortuary; it was
difficult for her to face the fact that they were really gone. (RT 3594} Ruth
incurred expenses for her sister’s and nephew’s funerals, and for replacing the
carpet in her mother’s home. {RT 3591-3592.) Every year on Vcersenia’s
birthday, Ruth feels the loss of her sister. (RT 3592} After Versenia died,
Ruth began seeing her mother on a dailly basis. {RT 3592.) Eva was devastated
by Versena’s and Torey's deaths. (RT 3592.) She cnied a lot, and told Ruth
how much she missed them. (RT 3593.) She constantly asked Ruth to take her
to the cemetery to visit their graves. {RT 3593.} She would walk around their
graves and cry, and say, “Why did he do it. He didn’t have io do 1t.” (RT
3593.)

Sammie Lee testified that a police officer visited him at work on the
moming of the murders and informed him that his wife and son had been shot
and that they were both dead. {RT 3669-3670.) When he heard the news, he
“went off”; his supervisor had to grab him because he was “fixing to run
outside and scream and holler,” (RT 3670.) He threw his hands in the air and
said, “No, no, you're lying. . .. [ just left them this moming.” (RT 3670.)
Sammie testified that the loss of hus wife and son had affected his “mind’; “all

kind of stuff was nimning in his mind,” and he could not “thank nght.” (RT
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3670.) He could not believe what had happened. (RT 3670.) After awhile his
job performance started to suffer, and he eventualiy lost his job. (RT 3670.)
His sister-in-law Ruth let him stay with her until he could face going back to
Eva’s house. (RT 3671.) When he moved back in with Eva, he had trouble
sleeping. (RT 3671.) He kept looking at pictures of his wife and son, and
began drinking heavily. (RT 3671.) When he lost his job, Ruth told him to gct
into a program and straighten up. (RT 3670.) If it were not for Ruth, he would
be in trouble or on the streets by now. (RT 3670.) He and Eva did not talk
about the murders; both of them tned blecking out what had happened. (RT
3672.)

Artis Blacksher testified that he had a difficult time accepting that his
sister and nephew were dead when he first heard the news at the scene. (RT
3687-3688.) Arfis smad that he felt like he had “been hut with a stick, run over
by atram.” (RT 3688.) Instead of going to Ruth’s house after hearing about
the murders, he “went looking for [appellant]” to hurt him, but he never found
him. {RT 3688.) Instcad of coping with the deaths of his sister and nephew,
he used work to “keep it off [his] mind.” (RT 3689.)

B. Appellant Has Waived Most Of His Claims On Appeal

As an initia] matter, appellant has waived his specific challenges to the
substance of the victim impact testimony admitted in this case. (AOB 254-
255) In his motion to exclude such evidence, appellant made only broad
altacks on victim impact evidence in general. (See CT 1481-1494.) Atno time
prior to or during the penalty phase did appellant lodge any specific objections
to the particular evidence sought to be admitted by the prosecutor. (People v.
Wifson (2005) 36 Cal .4th 309, 357 [defendant forfeited challenge to witmess’s
testimony by failing to object as excceding scope of proper victim impact
evidence].} As for appellant’s broad attacks on victim impact evidence in

general, he has preserved only two of his claims on appeal: that victim impact
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evidence must be hmited to those facts or circumstances known to the
defendant at the time he committed his crime (sec CT 1487-1488; see also AOB
253-254); and, victim impact evidence must be limited to a single witness (see
CT 1489; see also AOB 254). Appellant’s third claim—that only those family
members who were personally present at the scene during or immediately after
the murders may testify as to the impact of the murders on their hives (AOB
252-253) —has been waived by his failare to ratse such contention below.
Finally, although appellant noted in his motion below that it would be a
violation of due process to admit unduly inflammatory or prejudicial victim
impact evidence (see CT 1485), he made no atternpt to argue why the specific
cvidence sought to be admitted by the prosecution was prejudicial, nor did he
object to the testimony as prejudicial at the time it was introduced. This claim
has therefore also been waived on appeal. (See AOB 253; People v. Roldan
(2005) 35 Cal.4th 646, 732.)

C. The Trial Court Properly Admitied The Victim Impact Evidence

Even if appellant’s claims have not been waived they lack merit. Prior
to 1991, evidence of a murder’s impact on a victim and the victim’s family and
friends was not admissible in the penalty phase of a capital tmal. (Booth v.
Maryland (1987) 482 U.S. 496, 501-502.) However, the United States
Supreme Court reversed itself in Payne v. Tennessee (1991) 501 U.S. 808, 825,
deciding that “[v]ictim impact cvidencc is simply another form or method of
informing the sentencing authority about the specific harm caused by the crime
in question,” and is thus admissible evidence. *“[U]nder Califorma law, a court
may permit victim-impact cvidecnce and argument in approprniatc cases at the
penalty phase of a capital tnal to show the circumstances of the crime.” (People
v. Navarette (2003) 30 Cal.4th 458, 515))

Appellant contends that this Court *has not yet defined the appropriatc

boundaries of victim impact evidence,” and argues that such evidence should
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be severely limited to the following: (1) the impact of the murder on only those
family members who were personally present at the scene during or
immediately after the murder; (2) only those circumstances known or
rcasonably foreseeable to the defendant at the time of the murder; and (3) the
testimony of a single witness. (AOB 251-254) Each of appellant’s
contentions has already been rejected by this Court. (People v. Pollock {2004)
32 Cal.4th 1153, 1183)

Appellant next asserts that the victim impact evidence admitted in this
case violated California law. {(AOB 254-255.) Not so. The testimony of the
victims’ family members constiluted permissible victim impact evidence. Each
family member’s testimeny concerned the “immediate effects of the murders,”
and properly showed how the victims’ deaths affected each of their lives.
(People v. Wilson, supra, 36 Cal.4th at p. 357.) Thus, Ruth testified about the
financial costs associated with the murders and the loss felt by both her and her
mother; Sammic testified about his inability to cope with life after tosing his
wife and son; and Artis testified about his anger and despatr over the killings.
Despite appeliant’s contention to the contrary, it was not improper for Ruth to
testify about how the murders affected her mother. “There is no requirement
that family members confine their testimony about the impact of the victim’s
death to themselves, omitting mention of other family members.” (People v.
Panah, supra, 35 Cal.dth at p. 495.) Further, although such testimony
undoubtedly had a strong emotional impact, it was not unduly inflammatory.
{(People v. Roldan, supra, 35 Cal.4th at p. 733; People v. Panah, supra, 35
Cal.4th at pp. 494-495) Finally, because therc was no error in the admission
of the victim impact evidence under California law, appellant’s federal
constitutional claims fatt as well. (People v. Panah, supra, 35 Cal.4th at p. 494,
fn. 40.)
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XX.

THE TRIAL COURT DID NOT PREVENT APPELLANT

FROM PRESENTING EVIDENCE IN MITIGATION

DURING THE PENALTY PHASE

Appellant contends that during the penalty phase, the trnial court
prevented him from questioning his sister, Georgia Hill, about his mental
problems, which he contends would have impeached the testimony of other
family members whoe denied knowing about such problems. (AOB 259-261.)
Appellant also contends that the court precluded him from asking his brother-
in-law (Versenia’s husband and Torey’s father), Sammie Lee, about the effect
appellant’s execution would have on the famly, which he contends amounted
to proper victim impact evidence and mitigation evidence. (AOB 261-263.)
Appellant contends that the tnal court violated his federal constitutional rights
in excluding such evidence. (AOB 258-264.) Appellant has waived his claims
on appeal by failing to raise them below; if not waived, the claams are meritless.
A, Appellant Was Not Precluded From Questioning His Sister Georgia

Hill About His Mental Problems

Appellant points out several instances in which he contends the trial
court improperly struck Georgia Hill's testimony concerning his mental
problems. {(AOB 259,) Each instance is summarized below:

On direct examination, defense counsel questioned Georgia about the
division in the family among the older and younger siblings. (RT 3745.)
Georgia testified that the older siblings hated appellant and treated him badly
because they were jealous of him. (RT 3745-3746.) When she added that they
did not understand appellant, defense counsel asked, “What was it about
fappellant] that you think that they overlooked or didn’t understand?” (RT
3746.) The prosecutor objected that the question called for speculation just

before Georgia responded that appellant had “medical and mental problems.”

237



(/bid ) The court sustained the objection and granted the prosecutor’s motion
to strike the answer. (/bid.}

After establishing that Georgia had spoken to her older siblings about
why they did not like appellani, defense counsel asked, “And amongst those
discussions, what conclusions did you draw based on those discussions as fo
why they hated {appellant]?” (RT 3746-3747.) The prosccutor again objected
to the question as calling for speculation right before Georgia replied, “Because
[appeilant] had mental problems.” (RT 3747.) The court agreed with the
prosecutor’s objection, noting, “I’'m not sure she’s qualified to assess what other
people arc feeling.” (fbidy The court then granted the prosccutor’s motion to
strike the answer. {(lbid.)

Defense counsel then went on to question Georgia about her own belicf
that appellant had a mental problem. (RT 3748-3749.) When defense counsel
asked Georgia to describe appellant’s peculiar behavior, she testified as follows:

Well, in his conversations, he would see things that | didn’t
sec.

An example, he might recite that your head was on
backwards or that he saw homns. Things like that,

Or he might make movements like that (indicating) and there
was nothing there.

So it was obvious to me that that behavior was out of
schizophrenic and —

(RT 3749.) At that point, the prosecutor objected to the last part of Georgia’s
angwer “as a medical conclusion” that the witness was unqualified to give. (RT
3749-3750.} The court sustained the objection and granted the prosccutor’s
motion to strike the last portion of the answer. (RT 3750.)

Later on, after establishing that Georgia had observed changes in
appeliant’s behavior after the death of has cousin, defense counsel asked her to
describe those changes. (RT 3753) Georgia replied, “The schizophrenic
behavior began.” (fbid} The prosecutor objected on grounds of “medical

conclusion,” and the answer was stricken. (RT 3753-3754.) Defense counsel
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then asked Georgia to describe what she saw “without giving it a label,” and
.Georgia went on to testify about the changes she observed i appellant. (RT
3754)

As an imitial matter, we note that appellant did not argue the admissibility
of the evidence at the time the trial court ruled on the prosccutor’s objections.
Nor did appellant object on constitutional grounds below. Accordingly,
appellant has failed to preserve the claims now raised on appeal. (See People
v. Morrison, supra, 34 Cal.4th atp. 724 [“Evidence is properly excluded when
the proponent fails to make an adequate offer of proof regarding the relevance
or admissibility of the evidence”].) Even if not waived, however, the claims
lack menit.

The tmal court properly sustained the prosecutor’s objections to
Georgla’s testimony. Defense counsel’s questions concerming what Georgia
“thought™ her older siblings did not understand about appellant and what
“conclusions” she had drawn about the reasons for her older siblings” hatred for
appellant called for Georgia to speculate as to the rcasons why her older
siblings disliked appellant. Moreover, as a lay witness, Georgia was
unqualified to draw medical conclusions about whether appellant’s behavior
was Indicative of schizophrenia. Defense counsel appeared aware of this
problem when she subsequently asked Georgia to describe appellant’s behavior
“without giving it a label.” (RT 3754.) In sum, because the court correctly
ruled on the prosecutor's objections, appellant cannot show an “asymmetrical
application of evidentiary standards.” (Sec AOB 261.)%

Nor was appellant denied the nght to present a defense or put on

mitigation evidence as a result of the trial court’s rulings. Asidc from the few

41. Asnoted above in Argument XVI, appellant has failed to show that
an asymmeirical application of evidentiary standards constitutes a due process
violation.
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objections sustained by the tnal court, Georgia was pennitted to testify about

her older siblings’ dislike of appellant, appellant’s pecuhar behavior and

hospitalizations, and her older siblings’ knowledge of such hospitalizations.

(See RT 3745-3750, 3752-3754, 3764.}) The tnal court did not therefore

prevent appellant from presenting evidence to rebut his family members’

testimony that they were unaware of his mental illness, but only evidence that

called for inadmissible speculation. (People v. Livaditis, supra, 2 Cal 4th at p.

780) In sum, the trial court’s rulings did not constitute a wholesale refusal to

allow appellant to present a defcnse, but merely rejected certain evidence

concerning that defense. (People v. Bradford, supra, 15 Caldth at p. 1325))

For this reason, no prejudice is shown.

B. Appellant’s Question Te Sammie Lec About Whether The Family
Had Seen Enough Death Was Not Proper Victim Impact Evidence
Or Mitigation Evidence

Appellant next contends that the trial court improperly excluded relevant
victim impact evidence during Sammie I_ee’s testimony. On cross-cxaminalion,
defense counsel asked Sammic, “Do you feel that this family has seen enough
death?” (RT 3680.) The trial court sustained the prosccutor’s relevancy
objection before Sammie could answer. (RT 3680.)

On appeal, appellant claims that Sammic’s “testimony that the family
had seen enough death was . . . relevant victim impact evidence” as well as
admissible mitigation cvidence. (AOB 262.) Appellant further contends that
the court applied the rules of evidence uncvenly among the parties by excluding
such testimony, while at the same time permitting the prosecution to elicit
similar testimony from appellant’s brother, Artis Blacksher. (AOB 262}
Appellant, however, did not arguc the admissibility of Sammae’s testimony or

the inadmissibility of Artis’s testimony below. Nor did he raise any
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constitutional concerns in connection with such evidence. 1lis claims are
therefore waived on appeal.

In any event, there 15 no merit to appellant’s claims. Contrary to
appellant’s contentions, the testimony he sought to elicit from Sammic was not
proper victim impact evidence. Victim impact evidence consists of
“evidence . . . on the specific harm caused by the defendant, including the
impact on the family of the victim.” (People v. Edwards, supra, 54 Cal.3d at
p. 835.) Appellant’s question to Sammie, however, did not relate to the specific
harm caused by appehllant or to the impact of the murders on the fammly.
Accordingly, the question did not constitute admissible victim impact evidence.

Nor did the question consist of proper mitigation evidence. “[E]vidence
that a family member or fricnd wants the defendant to live 1s admissible to the
extent it relates to the defendant’s character, but not if it merely relates to the
impact of the execution on the witness.” (People v. Smith, supra, 35 Cal.4th at
p. 367, see also People v. Ochoa (1998) 19 Cal.4th 353, 456 [the jury must
decide whether a defendant descrves to die, not whether the defendant’s family
deserves to suffer the pain of a member’s exccution, but may consider the
positive qualities of his background or character that would be illuminated by
the impact his execution would have upon his family]).) Appellant’s question
to Sammie did not relate in any way to appellant’s character, but only to the
impact appellant’s death would have on his family. The question was thercfore
property excluded by the tnal court.

Additionally, there is no support for appellant’s assertion that the tnal
court applied the rules of evidence unevenly among the parties. Unlike defense
counsel’s question to Sammie, Artis’s testimony relating how he found out
about the murders (RT 3685-3687), how he felt after finding out that his sister
and nephew were dead (RT 3687-3688), and how he reacted immediately
afterwards, i.¢., went looking for appellant so he could hurt him (RT 3688), was
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proper victim impact cvidence. Moreover, whereas the prosecutor objected to
defense counsel’s question to Sammie on relevancy grounds, appcllant made no
similar objection to Artis’s testimony. Accordingly, there is no basis for
appellant’s claim that the tnal court unevenly applied the rules of evidence
among the parties.

Finally, we dispute that appellant’s inability to ask Sarmmie this single
question prejudiced his case. Appellant was not foreclosed from cross-
examinming Sammie on how the murders of his wafe and son impacted his life,
and how he felt about appellant and “what [had] happened.” {RT 3674, 3679.)
Morcover, appellant was able to clicit testimony from other witnesses relating
appellant’s character to the impact his death would have on their lives. (RT
3733-3734, 3758, 3764, 3792, 3829-3830, 3842-3843, 3883, 389%4)

Accordingly, any error was harinless.
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XXI.

THE PROSECUTOR DID NOT COMMIT PREJUDICIAL

MISCONDUCT IN HIS CLOSING ARGUMENTS

DURING THE GUILT, SANITY, OR PENALTY PHASES

Appellant contends that the prosecutor committed misconduct during his
guilt, samity, and penalty phase closing arguments. Appellant further maintains
that these alleged instances of prosecutorial misconduct were prejudicial and in
violation of hig Fifth, Sixth, Eighth and Fourteenth Amendment nghts. (AOB
265-288.) However, most of appellant’s claims of prosccutorial misconduct
were waived by his failure to object or request an admonition at trial. Tn any
event, all of appellant’s claims fail on the ments. Further, any misconduct that
may have occurred was neither individually nor cumulatively prejudicial.

As noted above in Argument XVIII, the standard of review by which
this Court evaluates a claim of prosecutorial misconduct is well settled and may
be summarized as fotlows:

“‘A prosecutor’s . . . intemperate behavior violates the federal
Constitution when 1t comprises a pattern of conduct “so
egreglous that it infects the tnal with such unfaimess as to make
the conviction a denial of due process.”” [Citations.] Conduct
by a prosecutor that does not render a crniminal tnal
fundamentally unfair is prosecutorial misconduct under state law
only 1if it involves “““the use of deceptive or reprchensible
methods to atiempt to persuade either the court or the jury.””
[Citation.] . . . Additionally, when the claim focuses upon
comments made by the prosecutor before the jury, the question
1s whether there 1s a reasonable likehhood that the jury construed
or applied any of the complained-of remarks in an objectionable
fashion. [Citation.]

{People v. Samayoa, supra, 15 Cal.4th at p. 841.)

“To preserve for appeal a claim of prosecutorial misconduct, the defense
must make a timely objection at trial and request an admonition; otherwise, the
point 15 reviewable only if an admonition would not have cured the harm

caused by the misconduct.” {People v. Price, supra, 1 Cal.4th atp. 447} There
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is no exception to this rule for capital cases. (People v. Frye, supra, 18 Cal 4th
at pp. 969-970.) We discuss appellant’s individual claims of prosecutorial

misconduct below.
A. Guilt Phase

1. The Prosccutor Did Not Improperly Refer To Statements
Appellant Made During His Competency Examination
Appellant’s first assignment of error concerns remarks made by the

prosccutfor during his guilt-phase closing argument. Appellant contends that the
prosecutor violated his nght to silence by referring to statements appellant made
during a competency examination. (AOB 266-267.) Appellant’s claim
concerns the following remarks:

His story is somebody else did this. His story is: [ am not
guilty. His story to Dr. Davenport two years ago: he vehemently
dented this; the masked men, the masked men came in the house
and did this.

MR. BROOME [Defense counsel]: That’s not it.
THE COURT: Sustamned.

(RT 2730)

As an initial matter, we submit that appellant has waived his claim on
appeal by failing to raise his right to silence as the basis for his objection below.
“As a general rule a defendant may not complain on appeal of prosecutornal
misconduct unless in a imely fashion-—and on the same ground—-the defendant
made an assignment of misconduct and requesied that the jury be admonished
to disregard the impropncty.” (People v. Samayoa, supra, 15 Cal.4th atp. 841.)
Counsel’s simple “[t]hat’s not it,” was hardly sufficient to put to the trial court
on notice that appellant was objecting on the ground that the prosecutor’s
reference to appellant’s statements made in the course of his competency
examination violated appellant’s night to silence. Additionally, because

appellant did not ask for a clanfying admonition at the time he objected to the
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prosecutor’s remarks, he has forfeiled any claim of prejudice resulting from the
court’s failure to give such an admonition. (Sce AOB 267.) Even if appellant’s
claim has not been waived on appeal it 1s mentless.

First, we disagree that the prosecutor engaged in musconduct by referrng
to appellant’s statement to Dr. Davenport in which he “vehemently” denied his
involvement in the murders. The followmmg background information 1s
necessary for resolution of this ¢laim: In a report filed with the court on the
issue of appellant’s competency to stand trial, Dr. Davenport noted that
appellant “vehemently” denied responsibility for the murders. (CT 315)
During the guilt phase, the defense called Dr. Davenport to the stand to testify
about appellant’s history of mental illness to impeach the testimony of
appellant’s family members who denied knowledge of appellant’s mental
illness. On direct cxamination, defense counsel inquired into Dr. Davenport’s
competency examination of appellant. Dr. Davenport testified that appellant
exhibited signs of schizophrenia dunng the examination. (RT 2639, 2641,
2644.) On cross-examination, the prosecutor gquestioned Dr. Davenport aboul
references in his report to appellant’s secmingly normal behavior duning the
competency examination, including appellant’s “vehement” demial of his
involvement in the murders. (See RT 2662.)

Appellant’s statement to Dr. Davenport was therefore properly before
the jury in the form of admitted evidence. Accordingly, the prosecutor’s
reference to such evidence dunng his closing argurment was not misconduct.
(See People v. Carpenter, supra, 15 Cal.4th at p. 380, fn. 4 [finding that the
prosecutor did not commit misconduct by arguing properly admitted evidence
to the jury].) Morcover, because the defense did not object to such statement

coming in af the time of tnal, appcllant cannot complain on appeal that the
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prosecutor’s reference to such evidence n his closing argument violated
appellant’s right to silence. ¥

Second, in the course of remarking on appellant’s statements regarding
the masked men, the prosecutor was not referring to statcments appellant made
to Dr. Davenport, but rather to statements appellant madc to family members
immediately after the murders. We note that Dr. Davenport’s report contains
no such statements by appcllant. (Sce CT 313-316.) Rather, such statements
were made by appellant immediately after the murders when he called his sister
and sister-in-law and claimed to have heard gunshots and screaming inside his
mother’s home after secing masked men on the front porch. (Seec RT 2201,
2300, 2423-2424.) Indecd, the prosecutor’s remarks immediately following the
passagc quoted above makes 1t clear that he was refernng 1o appellant’s
statements to his relatives:

[1]t just totally climinates the story he made up to his relatives
after he is trying to get away about the masked men. [§].. . [1]
[Appellant] told his relatives, Frances Blacksher and Ruth Cole,
that somebody else went in the house that had masks on their
face[s] and thcy went n the house, and while he was outside in
front of the house, he heard screaming, yelling, hollering inside
the house.

{RT 2730-2731.) Because the prosecutor’s argument was based on cevidence
presented to the jury, and he made clear the exact source of that evidence, no
misconduct is shown.

Even if it were not clear that the prosecutor’s remarks about the masked

men referenced appellant’s statements to family members rather than Dr.

42, Atany rate, 1t i1s difficult to see how appellant’s nghts were violated
considering that he was the party responsiblc for calling Dr. Davenport to the
stand and inquinng into the substance of the competency examination, {See,
e.g., Estelle v. Smith, supra, 451 U.S. at p. 465 [when a defendant introduces
psychiatric testimony m suppott of his defense, he may not invoke his right to
remain silent and deprive the prosecution of the “only effective means it has of
controverting his proof on an issue that he interjected into the case™).)
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Davenport, no prejudice is shown. For one thing, such remarks were hardly
damaging considering that the jury had before 1t evidence of 1dentical
comments appellant made to his sister and sister-in-law immediately after the
murders. Moreover, the prosecutor made his remarks in the course of a broader
discussion in which he was attempting to discredit appellant’s defense that an
unknown third party entered his mother’s house and committed the murders.
Because the prosecutor was not discussing Dr. Davenport’s testimony at the
time he made his remarks, there is no reasonable possibility that the jury
misconstrued his remarks as an attack on Dr. Davenport’s credibility. (See
AOB 267 [arguing that the prosecutor’s argument improperly implied that Dr.
Davenport’s testimony in favor of appellant was less than credible insofaras it
was bascd on appellant’s self-reporting to him].)

Appellant also takes 1ssue (see AOB 267) with another remark by the
prosecutor concerning appellant’s statement to Dr. Davenport:

And what you see 1s what I have described based on his conduct
in this case, and there’s nothing to suggest any diminished level
to act with the intents alluded to, because — all we know, among
other things we know, is that one of the things he told Doctor
Davenport was that he vehemently denied the charges. And [ ask
you, after you’ve heard this case and listen to this case, you will
tell Doctor Davenport the truth of what he did that day —

MR. BROOME [Defense Counsel]: Same objection®

THE COURT: Same ruling &

(RT 2759.) Agam, however, because the substance of appellant’s staterment to
Dr. Davenport “vehemently” denying his mvolvement in the murders was
admissible evidence before the jury, the prosecutor did not commit misconduct

in referring to the statement during his closing argument,

43, Defense counsel’s previous objection was “to the form of the . . .
statement . . . and the charactenzation as to where [appellant] was.” (RT 2758.)

44. The courl overruled defense counsel’s previous objection. (RT
2758)
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2. The Prosecutor Did Not Commit Misconduct In Discussing
The Inconsistency Between Eva’s Statements Immediately
After The Murders And Her Testimony At The Preliminary
Hearing

Appellant next contends that the prosecutor “argued facts outside the
record” in discussing the inconsistency between Eva’s statements after the
murders and her testimony at the preliminary hearing. (AOB 268-269.)
Appcllant takes issuc with the following remarks by the prosccutor;

Now, I think that other than the murders of [Versenia] and
Torey, the worst thing [appellant] did in thus case was put
something really heavy on his mother and really bad on his
mother. And this ultimate question of respect, 1 will leave that to
you to figure out.

(RT 2735.)

When we come back after lunch, I am going fo wrap this up
in about a half hour and get into the things that [Eva] told the
police and the things that she told her neighbors and the things
that she told her family and leave you with onc thing: Mrs.
Blacksher was really blown away by this.

MR. BROOME [Defense counsel]: Object to that. [ think
that 1s improper.

THE COURT: Overruled.

MR. TINGLE [Prosecutor]: Mrs. Blacksher was really upset
because of what she knew her son did. And the things that she
saw — first of all, she ts not going to lic on him. And after you
look at what she said, you know that the only way she could have
said the things she did 1s becausc she was able to figurc out what
happened inside the house.

And with that, | wish you a nice lunch.

MR. BROOME [Defense counsel]: { will object. | think that
is improper.,

THE COURT: Objection overruled.

(RT 2736.)

Now, as | was saying this morming, you can see from the
witnesses ouiside the house, the circumstances that indirectly
prove what happened inside the house. But there is a voice
before you on this case, a voice from a woman inside the house,
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who saw and heard things that rcally hamstrings the position the
defendant needs to take in this case.

His mother s really torn in this matter. That is why in
October, at the preliminary hearing in 1995, she pretty much said,
“I didn’t really see and hear too much.”

MR. BROOME [Decfense counsel]: I'm going to object, that
is outside the evidence.

THE COURT: Overmuled.

MR. TINGLE [Prosecutor]: In the transcnipt she says, “I
didn’t see what happened or hear what happened after Versenia
— after {appellant] went out of the — out of my room.”

Now, we brought Inspector Bierce back at the very end of the
case for purposes of impeachment. Mrs. Blacksher is an
unavailable witness because of the mental infirmities that we
agreed to earher in the trial. As such, her testimony was read to
you and you will be instructed to consider it just as though she
were here.

But just as though she was here, the evidence alluded to by
her is susceptible to the same rules of evidence as live witnesses;
in other words, 1t can be impeached by prior inconsistent
statements.

But before | get to the substance of what she said, we need to
take a look at her and look at her realistically, because this 1s
what her son put on her that morning.

John Adams describes her —

MR. BROOME [Defense counsel]: I'm going to abject to
that.

THE COURT: Overruled, Mr. Broome.

MR. BROOME [Defensc counsel]: That was not testified to
by the witness.

THE COURT: Mr. Broome, overruled.

(RT 2739-2740.)

As an imtial matter, appellant has waived any challenge to the first set

of remarks complatned of on appeai by failling to object in proceedings below.
(RT 2735.) Further, although appellant objected to the second (RT 2736) and
third {(RT 2739-2740) set of remarks, he did not object to the former on the
same grounds now bcing raised on appeal, i.e., that the prosecutor argued facts

outside the record. Accordingly, appellant has also waived any challenge to the
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second set of rcmarks on appeal. In any event, appellant’s claims of
prosccutonal misconduct lack ment.

Appellant contends that “[t]here was no properly admitted ¢vidence at
the guilt phase that Eva’s memory problems were directly linked to the
killings.” (AOB 268.) Thc prosecutor, however, did not argue that the murders
caused Eva’s memory problems. Rather, the point of the prosecutor’s argument
was that Eva’s inability 1o recall facts damaging to her son’s case at the
preliminary hearing was atiributable to her bias as his mother. (RT 2739-2740.)
Moreover, the prosecutor’s argument was properly based on the record before
the jury, 1.e., the transcnpt of Eva’s prelimmary hearing testimony, and the
testimony of family members that appellant was Eva’s favorite son and that she
would do anythuing for hhm. (See RT 2117, 2129-2130, 2218, 2222, 2363-
2394.) Moreover, in cautioning the jury to evaluate Eva’s preliminary hearing
testimony just as though she were a witness at trial (see RT 2739-2740), the
prosecutor did not improperly refer to the fact (see AOB 269), already known
to the jury (see RT 1867-18068), that Eva’s preliminary hearing testimony had
been admitted because of her incompetency to testify at trial.

Appellant next contends that “[i]t was also improper for the prosccutor
to arguc that the jury should consider the statemenis made by Eva — even
though as he admitied she testified that she did not ‘see and hear too much’ -
because Eva was able ‘to figurc out’ what had happened. This argument
encouraged the jury to consider Eva’s statements even if they were, or piecisely
because they were, her speculation. Such argument violates the precept against
stating or assuming facts not in evidence.” (AOB 269.) However, in arguing
the credibility of Tva’s statements made immediately after the murders, the
prosecutor did not rely on facts cutside the record. Rather, he relied on the

statements themselves to argue that Eva must have withessed the murders to be
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able to describe with such accuracy what went on inside the house. (See RT
2736.}

Finally, the prosecutor’s remarks that Eva was “torn” in this matter were
not improper. (See AOB 268.) Rather, the prosecution was setting forth an
explanation as to why Eva would incriminate her son at the scene of the
murders, but not later at the preliminary hearing. The prosecutor argued that at
the time of the murders Eva was so distressed about the killing of her daughter
and grandson that she had no time to reflect before implicating her son in the
murders. Later, however, when it came time for the preliminary heaning, Eva
could not bring herself to testify against her favorite son. Because such
argument was based on reasonable inferences from the evidence before the jury,
no misconduct is shown.

3. The Presecutor Properly Argued His Interpretation Of The

Evidence Of Appellant’s Alleged Menta) Ilness

Appellant next contends that “[t]he prosecutor argued outside the record
with respect to appellant’s menta! illness.” (AOB 269.) Appellant’s initial
assignment of error concerns the following remarks by the prosecutor:

The testimony of Doctor Davenport is admitted for the
limited purpose of the impeachment of family member witnesses
who have testified to a lack of knowledge that the defendant
Erven Blacksher suffered from a mental illness. Because if you
recall, everybody that was asked said: no, I haven’t seen anything
about him that would suggest he has a mental illness.

MR. BROOME [Defense Counsel]: Object, that’s a
misstatement of the testimony.

THE COURT: Yeah, there were some people who said yes.

MR. TINGLE: They said he manifested certain traits. I don’t
think those traits go to a mental 1llness.

(RT 2754.)
Appellant contends that “[t]he prosecutor’s argument was an improper

staiement of facts outside the record, and the trial court did not sustain the
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objection.” (AOB 269.) Appellant’s assertion is belied by the record. The tral
court did sustam defense counsel’s objection and additionally admonished the
jury that “there were some people who said yes” (that appellant did exhibit
signs of mental iflness). The prosecutor thereafter claritied his earlier remarks,
acknowledging the testimony as to appellant’s manifestation of “‘certan traits,”
but arguing that such traits did not prove appeliant was mentally ill. On this
record, it is apparent that the prosecutor was not referning to facts outside the
record, but was rather arguing his interpretation of the testimony of appellant’s
family members. (See People v. Welch, supra, 20 Cal.4th at pp. 752-753 [the
prosecution has broad discretion to state its views as to what inferences may be
drawn from the evidence before the jury].) While the prosccutor may not have
clearly articulated this point at first, he quickly clanfied his meaning after the
tral court sustained defense counsel’s objection. In light of the court’s
admonition to the jury and the prosecutor’s subsequent clarification of his
earlier remarks, it is difficult to sec how appellant suffered any prejudice.
(People v. Wrest (1992) 3 Cal.4th 1088, 1111)

Appellant next takes issue with the following remarks by the prosecutor:

The bottom line is, the family doesn’t know about this
medical history and what he said is, and what 1s clear and came
from the testimony of Doctor Davenport, is that as far as Doctor
[Davenport could see, from what he said, the medical records that
he referred to, which he did not have with him, by the way, all
came from when Mr. Blacksher was incarcerated.

MR. BROOME [Defense counsel]:  Again, I’'m going to
object to the form of the question — statement, rather, and the
characterization as to where Mr. Blacksher was.

THE COURT: Objection overruled.

(RT 2758.)
Appellant maintains that “the prosccutor improperly mischaracterized the
record” by stating that “the family™ did not know of appellant’s mental illness.

Appellant asserts that “Elijah Blacksher testified that he was well aware of
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appellant’s history of mental illness, and that he had discussed this matter with
other family members.” (AOB 270.) Appellant, however, did not raise this
specific objection in the trial court, and so has waived the claim on appeal. In
any event, the prosecutor’s remark was not a muscharacterization of the record.
At the time, the prosecutor was discussing the limited purpose for which Dr.
Davenport’s testimony was admitted: to impeach those family members who
denied knowing that appellant had a mental illness. In this context, there is no
rcasonable possibility the jury believed the prosecutor was arguing that all of
appellant’s family members who testified in the guilt phase denied his mental
illness. (See People v, Frye, supra, 18 Cal.4th at p. 970 [“[W]e ‘do not Lightly
infer’ that the jury drew the most damaging rather than the least damaging
meaning from the prosecutor’s statements”}.) Moreover, any misunderstanding
that may have resulted from the prosccutor’s passing remark was cured by
defense counsel’s closing argument pointing out Elijah’s testimony to the jury.
(See RT 2767,2792, 2814-2815, People v. Combs (2004) 34 Cal.4th 821, 855
[finding that any doubts the jury may have had as to the meaning of a comment
made by the prosecutor duning his closing argument were clanfied by defense
counsel’s subsequent closing argument and the prosecutor’s own rebuttal
argument];, People v. Anderson (1990) 52 Cal.3d 453, 472 [defense counsel
clarifted prosccutor’s remarks duning his own closing argument].) As onc
further point, we notc that just because Eljah claimed to have discussed
appellant’s mental iliness with unidentified family members (see RT 2517,
2528), did not mean the prosecutor was foreclosed from pointing out the
testimony of Sammie Lee, Ruth and Willie Cole, and James Blacksher, all of
whom denied knowledge of appellant’s mental illness.

Finally, there 1s no support for appcllant’s contention that the prosecutor
improperly argued outside the record that the evidence of the mental health

records mitroduced through Dr. Davenport’s testimony “came from when
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[appellant] was wmcarcerated.” (AOB 270.) On the contrary, Dr. Davenport
testificd on cross-examination that he obtained the records from the Criminal
Justice Mental Health Unit. (RT 2647.) The prosecutor therefore properly
argued that appellant was incarceratced when he reecived the mental health
treatment testified to by Dr. Davenport, which reinforced his argument that
appellant’s family members were not lying when they testified that they were

unawarc of appellant’s mental health problems.

4. The Prosecutor Properly Commented On The Defense
Strategy

Appellant next contends the prosecutor improperly argued outside the
record in observing that appellant “wants no part of the special circumstance”
because “[h)e knows what it means.” (AOB 270-271.) Toresolve appellant’s
claim, the prosecutor’s comments must be considered in the context in which

they were made:

A few words about the defense. There 1s no factual defense
to this case. Absolutely none. There are no facts that have either
been developed through cross-examination or produced from that
chair by the defense that can get him off the hook here.

It was nteresting, when | listened to the opening statement
and reviewed it, something that you were told that | want to read
back to you.

You were told this twice: One, Mr. Blacksher did not commit
any cnmes. He didn’t do anything at all.

But then, if he did, his state of mind is such that these weren’t
murders in the first degree.

And then at the end of opening statcment, again, therce 1s morc
than a reasonable doubt that he did it. But if he did do 1t, there
was no specific intent to commit the cime. He’s not guilty, he’s
wrongfully charged. He’s completely innocent.

But if he did 1, the special circumstance 1s not true.

Mr. Blacksher wants no part of the special circumstance, He
knows what 1t mcans.

So basically, [ don’t really think the detense, at this point, 1s
golng to try to argue to you that Mr. Blacksher didn’t do it.
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MR. BROOME [Defense counsel]: I'm going to object, what
the defense might argue.
THE COURT: Sustained.

(RT 2752-2753 )

Appellant contends that “[a]lthough the trial court sustained appellant’s
objection . . . the jury was not admonished.” (AOB 271.) Appellant, however,
did not object to the prosecutor’s comments that appeliant wanted “no part of
the special circumstance.” Rather, appellant objected only to the last portiont of
the prosecutor’s argument regarding “what the defense might argue.”
Accordingly, appellant has failed to preserve his claim on appeal, i.e., that the
prosecutor improperly argued outside the record regarding appellant wanting
no part of the special circumstance. Even assuming appellant properly objected
to the prosecutor’s comment, he cannot fault the trial court for failing to
admonish the jury when he did not request that the jury be admonished.

In any event, there is no support for appellant’s position that the
prosecutor argued outside the record. [n remarking that appellant wanted “no
part of the special circumstance,” the prosecutor did not suggest that he knew
something the jury did not know, or that he was referring to evidence outside
the record. Rather the prosecutor was merely pointing out that appellant’s
overarching goal in the case was to avoid the death penalty, a fact that would
have been abundantly clear to the jury. The prosecutor then used this fact to
explain the defense strategy to the jury. (Sec RT 2752-2754.) Considered in
context, the prosecutor’s comment was not improper.

5. The Prosecutor Did Not Engage In Misconduct By Pointing

Out That Appellant Had Failed To Produce All Of His Social
Security Records

Appellant next contends the prosecutor misstated the record when he

argued that the evidence submitted by the defense conceming appellant’s
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history of social security disability payments did not contain information about
appellant’s medical condition. (AOB 273.) We disagree.

The followmg background formation 1s necessary for a proper
discussion of appellant’s claim. During the guilt phase, the parties stipulated
that appellant had applicd for social security income disability payments on four
diffcrent occasions. (RT 2624.) On two of those occasions—in 1979 and again
in 1986—appcliant’s applications were approved and he thereafter received
disability payments. {RT 2624-2625.) Appellant was found eligible to receive
such payments based on a disability of paranoid schizophrenia. (RT 2624-
2625.} However, because appellant’s social securnity income folder was not
available at the local regional office, there was no information concerning
appellant’s medical condition or the names or addresses of his treating or
diagnostic physicians:

Mr. Blacksher’s S.S.1. folder is not available locally. It was
sent fo the federal records center in Wilkes-Barre, Pennsylvania,
W-1-L-K-E-S8, dash, B-A-R-R-E. If it has not already been
destroyed, 1t would take two to three months to locate it
Therefore, we have no information avallable concerming his
medical condition or the names or addresses of his treating or
diagnostic physician.

(RT 2624.)

During the prosecutor’s closing argument, he argued as follows:

Now, | know when the defense introduced the social security
evidence the other day, that there was some unscttling among the
members of the jury, because the social security evidence —

MR. BROOME [Defense counsel]: I’'m going to object to the
form of that argument, that’s improper.

THE COURT: Sustained.

MR, TINGLE [Prosecutor]: There is  Mr. Blacksher's social
security folder 1s not locally available. It was sent -

MR, BROOME: | -

THE COURT: Mr. Broom|¢], you introduced it, he can refer
to 1t

MR. BROOME: If he's gong to introduce it —
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MR. TINGLE: Mr. Blacksher’s SSI folder is not avatlable
locally. Tt was sent to the federal records center in Wiltkes-Barre,
Pennsylvania. If it has not alrcady been destroyed, it would take
two to three months to locate; therefore, we have no information
available conceming his medical condition or the names or
addresses of his treating or diagnostic physician.

What that means 1s, this case is three years old. And two to
three months in that time frame is a very short period of time.
But that evidence has not been produced for you. And there’s no
evidence that the records do not exist. It’s just hanging there.
What you are told —

MR. BROOME: Object, this is improper, what’s — that
there’s no records produced?

THE COURT: I'm not sure where this is going, Mr. Tingle.
Do you want to step into chambers out of the presence of the

jury.

(RT 2755-2756.)

In chambers, the prosecutor explamed that the defense had presented
evidence that appellant had received social secunity payments on the basis of a
medical disability, but that they had presented no documentation in support of
that medical disability. (RT 2757.) The prosecutor stated that he was entitied
to comment on the absence of such evidence. (RT 2757.) Defense counsel
argued that “‘the information ha[d] been automated and computerized,” that only
the “raw data, particularly the names of the physicians” was unavailable, and
that such records were ordinarily destroyed in the course of business. (RT
2757.) The court remarked that the prosecutor’s argument was “confus[ing] the
hell out of everybody, including me,” and that there was no need for the
prosecutor to go any further in his argument. (RT 2757-2758.) The court noted
that although it had not been entirely convinced the social security evidence was
“relevant in the first place,” if came in at tnal without any objection. (RT 2757-
2758.) That being said, the court observed, “[A]t this point, [ don’t see where

it’s accomplishing anything, unless it is referred to by the defense argument.”
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(RT 2757-2758.) The prosecutor did not refer to the social security evidence
again when he resumed his closing argument. {(RT 2758-2760.)

Appellant argues that “[t]be prosecutor’s argument that ‘there was no
wmformation available concemning f{appellant’s] medical condition’ was a
misstatement of the record.” (AOB 273) Although it is misconduct for a
proseccutor to nusstate the facts (People v. Bovette, supra, 29 Cal 4th at p. 435),
it 1s difficult to see how the prosccutor misstated the record in this case when
hec quoted the stipulation read to the jury verbatim: “[W]e have no information
available conceming [appellant’s] medical condition.” (RT 2624.) Moreover,
the prosecutor properly commented on the defense’s failure to present such
evidence in the course of arguing the weakness of the social security evidence.
(See People v. Carter (2005) 36 Cal.4th 1215, 1277 [prosccutor may properly
commient on the defense’s failure to present matenal evidence].)

Finally, there 15 no ment to appelant’s claim that the prosccutor
committed misconduct in remarking that there was some “unsetthing” among
the members of the jury at the time the defense presented the social secunty
evidence, (AOB 273 & fin. 64.) Because defense counsel cut the prosecutor off
before he could complete his sentence, 1t 1s not clear what the prosecutor even
meant by his comment, let alone whether the comment constituted misconduct.

It is thus difficult to see how any prejudice could have resulted from the remark.

B. Sanity Phase

1. The Prosecutor Properly Offered An Explanation To The
Jury As To Why He Did Not Present The Expert Witnesses
Promised In His Opening Statement
Appellant next complains of several instances of purported prosecutorial
misconduct during the prosccutor’s sanity-phase closing argument. Appellant’s

{irst assignment of error concemns the following remarks by the prosecutor:
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You know, I told you something in opening statement that [
want to clean up a liftle bit now, because I really thought [ was
going to call two psychologists and two psychiainisis. But after
I listened to Dr. Pierce, because I watched. It may not seem like
it, but I do. After I watched you on Tuesday falling asleep,
shuffling, waiting for him to close that book and stop this mess
and come on up here and get real m 1998 instead of flashing
back in the past in 1978, I said, man, if I put on any psychiatric
testimony these pcople are going to kill me.

MS. STANLEY [Defense counsel]: Your Honor, [ will object
to this as inappropriate and irrelevant.

THE COURT: Overruled. It is all right.

MR. TINGLE {Prosecutor]: They will have my head. 1 mean,
the doctor is reading. He 1s not looking at anyone. He is just,
you know, throw the text down there and let you do it. So I said
no.

[ don’t think Dr. Pierce had anywhere to go, so I cut the case
short and deal with him on the basis of his own testimony
because he didn’t get there.

(RT 3457-3458))

Appellant contends that the prosecutor improperly argued outside the
record by suggesting that he had psychiatnc evidence unfavorable to appellant
that he chose not to present becausc he did not want to borce or annoy the jury.
{(AOB 275)) Again, however, because appellant did not object to the
prosecutor’s remarks on this same specific ground below, he has waived his
¢laim on appeal. In any event, there is no ment to appellant’s claim.

In making the above remarks, the prosecutor was simply cxplaining to
the jury why he did not end up presenting the cxpert witnesses he had promised
in his opening statement. While he noted that he had initially planned on
calling “two psychologisis and iwo psychiatrists” to give “psychiatric
testimony,” he did not go into any further detail regarding the expected
testimony. Accordingly, it cannot be said that the prosecutor improperly argued

facts outside the record.
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Appellant cites People v. Boyette, supra, 29 Cal.4th at p. 452, for the
proposition that “[1]t is misconduct to suggest during closing argument that
there was evidence that was not presented just to save the jury time.” (AOB
275 The situation in Boyette, however, was very different from that present
in this case. In Boyette, the prosecutor asked the defense expert a series of
hypothetical questions based on facts that were never admitted at trial. (People
v. Boyette, supra, 29 Cal.4th at pp. 449-452.) Later, duning closing argument,
the prosecutor suggested that she had evidence that supported her line of
questioning, but simply chose not to present 1t in the interest of saving the jury
time. (/d. at p. 452.) The Court found that while the prosecutor committed
misconduct m “[s]uggesting that she bad witnesses who would have testified
to certain facts when she did not call such witnesses,” the trial court’s
mstructions to the jury cured any potential prejudice. (fbid.)

Unlike Boyette, the prosceutor here was not trying shore up his case by
suggesting that there was additional favorable evidence he had not presented to
the jury. Rather, the prosecutor was merely explaining why he did not end up
calling certain witnesses promised in his opening statement {sec RT 2967,
2971-2972) in response to defense counsel’s argument pointing out such failure
on his part (see RT 3438, 3448). Under these circumstances, no misconduct is
shown.

Even if the prosecutor’s argument constituted misconduct, appellant
suffered no prejudice in light of the brevity of the remarks and the trial court’s
instructions that the jury’s decision should be based on the “evidence received
in the trial and not from any other source,” and that “statements made by the

attorneys dunng the trial are not evidence.” (See RT 3417-3418,; People v.

45. We note that appellant’s pinpoint citation to page 437 of the Boyefie
opnion is incorrect. As noted above, the correct page number is 452,
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Bovyette, supra, 29 Cal.4th at p. 453; see also People v. Wrest, supra, 3 Cal.4th
at p. 1111 [jury presumed to follow court’s instructions].)
2. The Prosecutor Did Not Engage In Misconduct In Referring
To Ruth’s Testimony That Appellant Was Put On Social
Security Disability Income Along With His Mother
Appellant next contends that the prosecutor improperly argued outside
the record with respect to appellant’s receipt of Social Security Disability
Income. (AOB 276.) The following remarks are af issuc:

Now, this is a casc about personal accountability and personal
responsibility. It is not about delusions or all that other psycho
babble that has nothing to do with the issues before you. This is
a con man. 1 will give you a couple examples on the evidence.

You find out yesterday that his hook into Social Secunity was
his mother’s disability of some kind.

MS. STANLEY [Defense counsel]: Objection, your Honor.
Lack of foundation.

THE COURT: Overruled.

MR. TINGLE [Prosecutor]: That 1s what Ruth Cole sad.
Mom got him in. That is not paranoid schizophrenia, is 1?

(RT 3458-3459.)

By specifically relying on Ruth’s testimony in support of his argument
{see RT 3377-3378), the prosecutor did not improperly argue facts outside the
record. Nor was the prosecutor’s argument inconsistent with the Social
Secunty evidence presented earlier during the guit phase. Ruth’s testimony
that appellant was first put on Social Secunity as a teenager because of his
mother’s disability did not conflict with the records introduced by the defense
showing that appellant also received benefits as a young adult as the result of
his own disability. Moreover, the prosecutor properly used appellant’s early
experience with the Social Security Administration in support of his argument
that appcllant knew how to *“work™ the system. Just because the prosecutor
stipulated to the fact that appellant received Social Secunty benefits for a

disability of paranoid schizophrenia did not preclude the prosecutor from
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arguing that appellant was faking his symptoms of mental iliness. Again, no
misconduct 15 shown.

3. The Prosecutor Did Not Commit Misconduct In Attacking
The Basis For Dr. Pierce’s Opinion And Urging The Jury To
Disregard Appellant’s Courtroom Demeanor In Evaluating
The Evidence
Appellant next contends that the prosecutor improperly invaded the
province of the jury at vanous points during his closing argument. {(AOB 276-

278.) The following remarks are at issue:

So when you throw lics into the mix of the information that
[appeliant] gave [Dr. Pierce], the doctor comes to court and says,
this is my opinion based in part ofn] what he told me, and then
the underpinnings for the doctor’s opinions are suspect, that is
why the doctor looked ridiculous and didn’t make any sense to
you. Because the premise is not the doctor himself, but the
premises were entirely false.

{RT 3463-3464.) Appellant contends that the prosecutor’s comment that “the
doctor looked ridiculous and didn’t make any sense to you,” was an improper
expression of the “prosecutor’s belief regarding how the jury assessed Dr.
Pierce’s testimony.” (AOB 277.) Because appetlant did not object to the
prosecutor’s remarks, however, he has failed to preserve his claim on appeal.
- Even tf the claim has not been waived, it lacks merit.

In making the above comments, the prosecutor properly argued a
reasonable mference to be drawn from the evidence before the jury. Thus, the
prosecutor argued that Dr. Pierce looked “ndiculous™ and “didn’t make any
sense” because his opinion was based in part on information provided by
appellant. Because the prosccution has broad discretion to state its views as to
what inferences may be drawn from the evidence before the jury, the
prosecutor’s argument did not constitute misconduct. (See People v. Welch,
supra, 20 Cal.4th at pp. 752-753))

Appellant also takes ssue with the following passage:
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[Dr. Pierce] couldn’t tell you about the facts of the case.
Notice what he reviewed? He nibbled around the edges. When
I went to the core, 1 got a lot of “I don’t know,” “I am not sure,”
because he doesn’t know about the facts. And the reason he
doesn’t know about the facts is because the predicate for not
guilty by reason of insanity plea is an admission at some point
some level of responsibility for the acts.

With an admission it could be said, well T killed them and |
ate their flesh and 1 drove stakes through their hearts because
voices told me this is what | was supposed to do, something like
that.

With a denial, he has to stay away from it. That is why he
can’t tell you anything, Denial.

What was even worse was, you know, as a prosecutor, 1 do
have the opportunity to sit closer to you and [ got the glares and
the looks. I don’t like the way 1t invaded your province when he
sat in court and laughed. 1 had to take a look at you because I
wondered if anybody heard that during Dick Moore’s cross-
gxamination when Dick Moore was establishing, hey, this man
was hostile, this man was intense and agitated.

The man sat up here and laughed. And I know you heard it.
And that s cold and that is wrong. Because B.D. and Torey ain’t
laughing. The family members you have seen aren’t laughing,.
This was hard.

You see a man like Artis come in here and get broken down
by this process, have to deal with these insinuations abeut his
family. Ain’t nothing to laugh about. This ain’t no joke. But it
was funny to him. I’'m glad you saw it. '

(RT 3478.)

Again, because appellant did not object to the prosecutor’s argument, he

has waived his challenge to the argument on appeal. Appellant disagrees,
contending that his failure to object should be excused for two reasons. First,
appellant appears to suggest that he was somehow prevented from objecting
because of the trial court’s earlier request during the prosecutor’s guilt-phase
opening statement that defense counsel keep objections to a minimum. (AOB
277, fn. 66; see RT 1705.) We fail to sec how such a request by the trial court,

made 1n direct response to defense counsel’s repecated objections to the
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prosecutor’s guilt-phase opening siatcment, in any way prevented defense
counsel from raising valid objections during the prosecutor’s sanity-phase
closing argument. In fact, such a contention is belied by defense counsel’s
numerous objections to the prosecutor’s guilt-phase closing argument.

Second, appellant contends that 1t would have been futile for defense
counsel to object because the trial court had already overruled a number of
counsel’s valid objections. (AOB 277, fn. 66.) Defense counsel, however, had
made only two objections up to that point (R'T 3457-3459), and the fact that the
court had overruled both objections provided no grounds for believing that any
further objections would be futile.  As this was hardly a case in which
appellant’s obligation to object was excused duc to extreme circumstances
{Peaple v. Hill, supra, {7 Cal.4th at pp. 820-821), the general waiver doctrine
applies. (People v. Hilthouse (2002} 27 Cal.4th 469, 502.)

In any event, appeliant’s challenge to the above commenis by the
prosecutor fails. Contrary to appellant’s contentions, the prosccutor did not
“agsert]] that appetlant was ‘in demal’ about the kllings which was why ‘he

LRE]

can’t tell you anything.”” (AOB 277.) Far from commenting on appellant’s
failure to testify (Griffin v. California (1965) 380 11.S. 609, 613-615), the
prosecutor was merely pointing out to the jury that appellant denied any
involvernent in the murders when speaking to Dr. Pierce, which was why Dr.
Pierce could not tell the jury “anything”™ about the facts of the case when
discussing his opimion of appellant’s sanity at the time of the murders. Because
the prosecutor made his comments in the course of discussing Dr. Pierce’s
testimony, “{tthc comments cannot fairly be interpreted as referring to
defendant’s fatlure to testify.”” (People v. Young, supra, 34 Cal.dthat p. 1196.)

Morecover, the prosecutor did not invade the province of the jury by
imploring jurors not to let appellant’s behavior during the testimony of certain

prosecution witnesses affect their evaluation of such testimony. (People v.
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Boyette, supra, 29 Cal.4th at p. 434 [to the extent the prosecutor was urging the
jury to disregard the defendant’s demeanor, there was no misconduct]; People
v. Stansbury (1993) 4 Cal.4th 1017, 1058-1059, overruled on other grounds by
Stansbury v. California (1994) 511 U.S. 318 [prosecutor’s exhortation to the
jury to ignore the defendant’s demeanor and decide the case on the basis of
evidence is not misconduct].) The prosecutor did not express his “belief” as to
what jurors saw, but rather his own personal observations of jurors, whom he
saw watching appellant as-he engaged in inappropriate behavior. Knowing the
jurors observed appellant’s demeanor, it was entirely proper for the prosecutor

to address the topic during his closing argument.
C. Penalty Phase

1. The Prosecutor Properly Commented On Appellant’s Lack

Of Remorse

Appei]ant also raises several challenges to the prosecutor’s penalty phase
closing argument. As his first assignment of error, appellant contends that
“[t]he prosecutor’s argument as to appellant’s supposed lack of remorse was not
based on record evidence,” but rather on appellant’s demeanor duning the tnal.
(AOB 282.) Because 1t 1s not musconduct to comment on the defendant’s
demeanor in the context of his lack of remorse, however, appellant’s claim
lacks merit. In arguing that appellant did not deserve the jury’s sympathy, the
prosccutor made the following statements:

Is this a man where sympathy is worthwhile?

Not on what is before you.

A moral balancing to evaluate one, cvaluatce the other. Which
15 nght? Death, life. Which is right?

Nonchalant man. No emotion. Sat up here through a homble
trial, homble proof, terrible, terrible things. A lot said about him,
but just what he did. Heart of 1ce.

MR. BROOME [Defense counsel]: Object to that
characterization. He is talking about lack of remorse and that
isn’t proper.
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THE COURT: Overruled.

(RT 3938-3939.) Although appellant objected to the prosecutor’s argument, he
did not object on the same ground now being raised on appeal: that the
prosecutor improperly relied on appellant’s courtroom demeanor in arguing lack
of remorse. Accordingly, the claim 1s waived on appeal. In any event, there is
no merit to the claim. The prosccutor properly referred to appellant’s
courtroom demeanor in arguing that he was not entitled to the jury’s sympathy.
During the penalty phase, appellant placed his own character in 1ssue as a
mitigating factor. The jurors were therefore entitled to rely on their
observations of him in the courtroom in deciding whether he was deserving of
their sympathy. (People v. Heishman (1988) 45 Cal.3d 147, 197; see also
People v. Navarette, supra, 30 Cal.4th at p. 519 [finding no misconduct in
prosecutor’s penality-phase argument that the defendant showed no remorse
through his courtroom demeanor].) Accordingly, the prosecutor did not commit
misconduct in refernng to appellant’s courtroom demeanor in the context of
responding to appellant’s plea for sympathy.

Appeliant also contends that to the extent the prosecutor’s argument was
based on evidence that appellant ate a big breakfast immediately after the
murders, such argument improperly invited the jury to “weigh as aggravating
evidence the fact that appellant performed necessarily bodily functions.” (AOB
282.) The prosccutor, however, did not engage in misconduct 1n referring to
such evidence.

In a statement to the district attormey’s office two days after the murders,
appellant said that he drove direetly to a Carrows Restaurant immediately after
the murders and ate a breakfast of e¢ggs, bacon, french toast, and coffee.
(Exhibit 111 at 18-20.) The prosecutor cited this evidence in support of his
argument that appellant showed no signs of remorse after murdering his sister

and nephew. (RT 3941-3942.) According to appellant, the prosecutor could
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not rely on the fact that he “continucd to live, breathe and eat afier the crimes™
to show a lack of remorse. (AQB 283.) The prosccutor’s argument, however,
did not focus on appellant’s ability to go on living in the general sense after his
crimes.  Rather, the prosecutor peinted out appellant’s specific behavior
immediately after the murders. (See People v. Crittenden, supra, 9 Cal.4th at
p. 147 [prosecutor properly referred to the defendant’s callous behavior after
the killings in arguing that the defendant showed a lack of remorse].) The fact
that appellant was able to stomach a full breakfast immediately after the
murders showed a callousness on his part that was indicative of a lack of
rcmorse, and as such, was properly considered by the jury. (Sec People v.
Pollock, supra, 32 Cal . 4th at p. 1185 [whether the defendant’s actions after the
murders showed a lack of remorse was a factual 15sue for the jury to decide].)

Appellant also contends that the prosecutor improperly argued to the jury
that it could consider his lack of remorse as an aggravating factor. (RT 282.)
The prosecutor did no such thing. Instead, as the record demonstrates, the
prosecutor emphasized to the jury that it could consider appellant’s lack of
remorse only to the extent it showed an absence of mitigation. (RT 3943.)
Accordingly, the prosecutor’s argument was proper. (People v. Pollock, supra,
32 Cal.4th at p. 1185 [when evidence of postcrime remorselessness has been
presented, the prosecutor may stress that remorse is unavailable as a mitigating
factor].)

Nor did the prosecutor improperly refer to appellant’s failure to testify
in discussing his lack of remorse. (People v. Combs, supra, 34 Cal.4th at p.
8§67.) Appellant takes issue with the following remarks by the prosecutor:

This is Erven Blacksher. This 15 what lies in the heart of
Erven Blacksher.

I got to have my eggs,

I got to have my coffee.

I got to have my sausage.

I have to have my french toast.
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They can blced to death.

They can die.

They can do whatever they want to do.

They can drop dead, 1 won’t care.

I am hungry and 1 have to have somcthing to eat so I can go
to Reno and hide for a couple days.

That is your man, ladies and gentiemen. That is the man that
you ar¢ asked to judge who can stop and say 1 did all this, the
deed is done, but [ have to have a bite to eat.

(RT 3941-3942.) Appellant contends that such remarks by the prosecutor
“suppl[ied] for the jury testimony which appellant never gave, which call[ed]
attention to the fact that he did not testify.” {(AOB 283.) It 1s not reasonably
likely, however, that the Jury construcd the prosecutor’s remarks as a comment
on appellant’s failure to testify. Rather, it 1s apparent that the prosecutor was
referring to imagined musings by appellant 1in making his point that appellant
appeared more concerned with his own well-being than that of his sister or
nephew in the immediate aftermath of the murders. (People v. Cummings
{1993) 4 Cal.4th 1233, 1303, fo. 48 {“The imagined statements by [the
defendant] were no more than sarcastic hyperbole identifying what the
prosccutor belicved to be the weakness m the defense explanation of the
events”].) As such, the prosecutor’s obvious hyperbole did not improperly call
attention, either directly or indirectly, on appellant’s failure to testify. (People
v. Combs, supra, 34 Cal.dth at p. 867.)

Finally, appellant takes issuc with the following arguments by the
prosecutor:

‘This is an absence of mitigation. No sorrow for his victims.
No expression of anything.

When you’re going {0 hear him in a few minutes describe his
relationship with his sister, this is what he tells you: that him and
[Versenia] have a beautiful relationship; Torey was his favonte
nephew and Torecy was smiling in his slcep.

This came two days after he had gone to Reno and came
back. This is what hc had to say about the lives he took. This is
an abscnee of mitigation, ladies and gentlemen, and it shows you
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deeply in his heart what he felt about what he did and what he
felt about the people he did it to.

MR. BROOME [Decfense counsel]: I'm going to object;
that’s a misstatement as to the law, what he has on the board, as
it pertains to the law of mitigation.

THE COURT: Overruled.

(RT 3943-3944.)

On page 2, this whole statement is an absence of remorse by
this man as he talks about the quality of his relationship with the
victims . . . Torey was his favorite nephew and he was his
favorite uncle; how Torey was asleep and smiling at the time he
did this; no mental problems.

And then the whole idea at the end . . . when the prosccutor,
Mr. Moore, has really had enough of all these lies and he turns
on him and says: look, man, this 1s your favorite nephew, this is
your mother, this i1s nothing unusual?

No. And he calls everybody that he contacted a liar. They're
all lying on him. And you know that is not true.

(RT 2953-3954.) Appellant argues that his statements that he had good
relationships with Versenia and Torey “showed sympathy for and empathy with
his sister and nephew,” and could not be legitimately used by the prosecutor to
argue lack of remorse. (AOB 283.) Having failed to raise this same specific
objection below, however, appellant has watved his claim on appeal. In any
event, the claim fails on the ments. The point of the prosecutor’s argument was
that appellant lied to authorities about having good relationships with his sister
and nephew in order to deflect suspicion from himself as their murderer.
Appellant’s calculated deception showed that he was more preoccupied with
protecting himself than fecling remorse for what he had done. As this was a
reasonable inference to be drawn from such evidence, the prosecutor did not
engage in misconduct by arguing it to the jury. (See People v. Pollock, supra,
32 Cal.4ih at p. 1185 {whether the defendant’s actions afier the murders showed

a lack of remorse was a factual issue for the jury to decide].)
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2. The Prosecutor Properly Argued The Lack Of Mitigation
Evidence
Appellant next contends that the prosecutor improperly argued the
absence of mutigating evidence in this case. (AOB 283-285.) We disagree.
As appellant notes, the prosecution may argue that the lack of mitigating
factors weighs against leniency, so long as there 1s no suggestion that the
absence of mitigating evidence weighs in favor of the death penalty. (People
v. Murtishaw (1989) 48 Cal.3d 1001, 1034.) Although appellant recognizes
this well-established rule, he argues that the prosecutor was not entitled to argue
the absence of mitigating factors in his casc because 1t was simply not true that
therc was an absence of mitigating evidence.” (AOB 284.) Appellant argues
that the “record is replete with evidence that appellant suffered from a serious
and debilitating mental illness.” (AOB 284.)) The prosecutor, however,
obviously disagreed with this view, and was thus entitled to argue his own
interpretation of the evidence to the jury. Morcover, such argument was not
improper or unfair given defensc counsel’s opportunity to assert contrary
argument and analysis. (People v. Ruiz, supra, 44 Cal.3d at p. 620.)
Appellant next asserts that the prosecutor improperly argued the lack of
mitigating evidence in general rather than focusing on the absence of specific
mitigating factors in particular. (AOB 284.) Assuming for the sake of
argument that a prosecutor may not argue the absence of mitigating evidence
in general, that 1s not what occurred in this case. Rather, the prosecutor
discussed the specific evidence before the jury in arguing the absence of
mitgating factors. (See RT 3929-3944, 3953-3954.) Accordingly, there is no
support for appellant’s argnment that the prosecutor argued facts outside the

record. (See AOB 235))
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3. The Prosecutor Did Not Encourage The Jury To Double
Count Appellant’s Prior Convictions
Appellant’s next assignment of error concerns the prosecutor’s argument
on appellant’s prior, violent behavior. (AOB 285.) In the course of discussing
appellant’s prior felony convictions, the prosecutor referred to the specific facts
underlying one of those prior convictions—appellant’s assanlt on another
inmate in a holding cell— m arguing that appellant had engaged in prior violent
criminal activity. The prosecutor then noted:

I’'m not going to comment on this again, because 've already
referred to it as a prior felony conviction and you can’t double
count.

MR. BROOME [Defense counsel]: I'm going io object to
that, your Honor, he's doing it as he speaks.

THE COURT: Objection overruled.

MR. TINGLE [Prosecutor]: You can’t double count. I'm
asking you to consider this one time and that’s all.

(RT 3947.) Appellant contends that the prosecutor made use of an improper
rhetorical device—paraleipsis—in making the above argument. (AOB 285))
Appellant asserts that even though the prosccutor wamed the jury not to double
count appellant’s prior convictions, his argument was phrased in such a way to
suggest just the opposite. (AOB 285.) Appellant cites People v. Wrest, supra,
3 Cal.4th 1088, 1 support of his assertion.

In Wrest, the prosecutor repeatedly argued that he was not going to
discuss certain evidence, but then proceeded to do just that. (People v. Wrest,
supra, 3 Cal.4th at pp. 1105-1106.} Here, on the other hand, after discussing
appellant’s prior convictions and the specific facts underlying one of those prior
convictions, the prosecutor simply reminded the jury that it could not double
count that particular prior conviction. Far from encouraging the jury to double
count, the prosecutor scught to clear up any confusion that may have resulted

from his argument, 1.e., that he was referming to two separate offenscs.
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Appellant contends that the prosecutor used this “‘same tactic” in
pointing out to the jury that Artis was so angry at appeltlant that he wanted to
kill him, but then informing the jury that anger was an improper basis for its
decision. (AOB 286.} To propcrly cvaluatc appellant’s claim, the prosecutor’s
remarks must be considered in context. In the course of arguing that appellant
was not the kind, loving person the defense had made him out to be, the
prosecutor pointed out appellant’s violent behavior towards his own, ailing
father, and his girlfiend, LaDonna Taylor. After going over the details of
appellant’s beating and rape of Taylor, the prosecutor made the following

remarks:

Ladies and gentlemen, animals in the jungle treat each other
with more dignity than that. This was a woman who had been
with lnm a number of months, but he was aroused by what he did
to her, it made him feel good, he wanted some, so he took it. She
was angry with him, Artis was angry, both said under different
circumstances, they were mad enough to kil him.

MR. BROOME [Defense counsell: Objection, that's 4
misstatement of the evidence.

THE COURT: Idon’t remember about Artis, | remember as
to the other onc. Objection —

MR. TINGLE[Prosecutor]: Artis —excuse me, let me address
it hike this. When Artis left the scene of the crimes, he was
looking for his brother. He was going to do his brother in and
that’s the basis of the inference.

MR. BROOME: Objection; that’s a misstatement of the
evidence.

THE COURT: Overruled.

MR. BROOME: He did not say that.

THE COURT: Overruled.

MR. TINGLE: Moving past that, [ am not asking you to base
your decision on anger. It’s not fair.

They were mad at lum then, they had a nght to be. I'm
asking you to reason it and evaluate the evidence as you have
said you would do, that’s all. Anger is not an appropniaie basis
for any decision in this case.

(RT 3950-3951.)
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As an nitial matter, appellant has waived his challenge to the
prosecutor’s remarks on appcal by failing to object on the same ground below.
In any event, there was nothing improper about the prosccutor’s remarks.
Rather, the prosccutor was merely pointing out the effect appellant’s vile
behavior had on those closest to him in emphasizing the heinousncss of his acts.
The prosecutor then clarified that such anger was relevant to the jury’s decision
only to the extent it reflected on appellant’s character. Because a reasonable
inferecnce could be drawn from such evidence, the prosceutor did not engage in
misconduct in pointing this out to the jury.

4. The Prosecutor D}id Not Commit Misconduct In Urging The
Jury To Return A Verdict Of Death

Finaily, appellant contends that the prosecutor improperly urged the jury
to return a verdict of death “based on his own experience that death was the
proper penalty in this case™ and would provide a deterrent effect on the rest of
society. (AOB 286-287.) We address both of these contentions in turn. The
first claim concerns the prosecutor’s opening remarks in his penalty-phase

closing argument:

I am going to ask you to bear with me this moming and into
the afternoon. When I sit down today I do not want to leave any
stone unturned as [ construe this evidence for you to show that
what you are essentially asked to deal with is a man who is
ahsolutely eval in this court and totally cold and heartless and has
demonstrated those propensities long before he took the lives
involved.

I have been a prosecutor for a long time, been 1n the eye of
the storm for many, many years. One thing about this process, it
teaches you a lot of humility, because what you are and what you
stand for 1s readily apparent to everyone. Any effort and
insincenty transparency is readily seen by everyone and will
come back to bite real hard anyone who tries that.

What this teaches you most of all 1s humility and restraint. In
that regard, 1 would like to say one thing at the outset.
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As you worked your way through the sanity and the guilt
phases of this case and resolved them against Mr. Blacksher, now
that we are here, | in no way assume by any stretch that you will
do as [ ask. There is no such assumption present in me becausc
everyone’s work is cut out for them.

What I ask you to do 1s starl with even and give mc the
chance [ need to give you what you need, the direction you need
on this evidence to come back with the punishment [ am asking
you. But it 1s not based on an assumption, because 1 have too
much respect for this process.

(RT 3909-3910.} First, because appellant failed to object to the above remarks,
he has waived his claim on appeal. Second, it is not reasonably probable that
the jurors misconstrued the prosecutor’s remarks to mean that he was urging
them to impose the death penalty “based on his own experience that death was
the proper penalty.” (See AOB 287.) Far from urging jurors to return a verdict
of death based on his assurances that death was the proper penalty, the
prosecutor informed jurors that experience had taught him not to presume they
would simply do as he asked, and that he took their role as neutral arbiters very
seriously. The prosecutor then asked jurors to have patience with him while he
attempted to assist them with their difficult decision by going over all the
cvidence before them. Nothing in the prosecutor’s argument could be fairly
consirued as a request for the death penalty based on factors unrelated to the
evidence presented at tmal. I[nstead, the challenged remarks were part of a
broader discussion in which the prosecutor emphasized the gravity of the jurors’
decision and their duty to consider all of the evidence before reaching a
decision. The argument was therefore proper. {(People v. Millwee (1998) 18
Cal.4th 96, 154-155.)

Appellant also takes 1ssue with the following remarks made by the
prosecutor:

The death penalty is not a deterrent. And I suggest to you this
ts what it is, and the true purpose of this law — I always go back
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to the sense of community and I've done that throughout each
stage of this case.

You start with the notion that when you are out there in the
community you arc going to act a certain way. And we exist
because we embody that principle as to ourselves and each other.
It is called respect. Very simple. It says, we may disagree, but I
respect your right to disagree with me. [ respect your right to
make your own decisions. [ may not like it. I may hateit. 1 may
not like what you do, but I respect your right to do 1.

And in doing that, we find ourselves rising to a plane above
the beast in the jungle because we coexist based on that principle.
That principle 1s our community. We learn it in the family. We
take 1t to the work place, to our relationships. But it binds us as
one because without that, ladies and gentlemen, we don’t have
anything.

So that when Erven Blacksher shoots his people to death, the
statement resounds far beyond 1231 Allston Way; it touches and
permeates the very essence of what holds us altogether,
regardiess of where we live, where we are from in this
community. It gets so bad you got to bring the people forward
and you got to bring the people forward 1o say, look, establish the
boundaries here.

The boundaries have taken a beating in this case, We have
suffered a wound as a body. And it must be addressed in the
most scrious way possible.

Looking evil straight in the eye is difficult, It is distasteful.
It is unpleasant. But it has got to be done because he is so far
beyond the norm that binds us all that there 15 nothing else to do.

A pronouncement of death to Erven Blacksher says: the
intolerable nature of the evil acts you have perpetrated, based on
the quality of man that you are, must be punished to the
maximum. [t is a ¢cleansing and 1t 15 a catharsis that restores in
some vital sense, order and continuity to what we have.

Erven can make choices. For all you've heard about him, |
haven’t seen anything that affects his ability to choose and select
options.

It is that very humamity of his, and the ability to make moral
choices, that now requires Erven Ray Blacksher to accept the full
consequences of these crimes for the murders of s sister and
nephew. That 1s the key to the process. You measure him by
what he is and what he’s done. And I think your choice is clear.
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The 1dea of death as a just verdict 1s not something that just
emerged yesterday. One of the instructions that you got closes by
saymg you must neither be influenced by bias or prejudiced
against the defendant nor swayed by public opinion or public
feelings. Both the People and the defendant have a nght to
expect that you will consider all of the evidence, follow the law,
exercise your discretion conscientiously and reach a just verdict.

So justice works both ways. The question is; what 1s just for
him? What is fair for him?

This 1s a very persenal statcrment from you to him about the
quality of what he did and the quality of what he docs.

It is not about deterrence, because Erven has to spend a lot —
he is toc old. He is not going to change. What vou see here is a
finished product. And that is what he always will be. He is
cxplosive and he 1s dangerous and he just does not care.

(RT 3915-3918.) Appellant contends that the above argument by the
prosccutor “was a thinly veiled argument for deferrence and was thus
improper.” {AOR 287.) Not so. The point of the prosecutor’s argument was
that appellant’s actions in murdering his own kin were so outside the bounds
of behavior considered acceptable by socicty that the only just punishment was
death. The prosecutor even emphasized that the point of returning a verdict of
death was not for purposes of deterrence. [t is thus not reasonably likely that

the jury misconstrued the prosecutor’s remarks as an “argument for deterrence.”

{(See AOB 287.)

D. Appellant Suffered No Prejudice As A Result Of The Prosecutor’s
Arguments
Finally, appellant’s claims of cumulative prejudice also fail. {See AOB
274, 278-279, 287-288.) “The ultimate question to be decided 1s, had the
prosecutor refrained from the conduct, 15 1t reasonably probable that a result
more favorable to the defendant would have occurred.” ({People v. Haskett
{1982} 30 Cal.3d 841, 866.) “[[]n the absence of prejudice to the fairness of a

trial, prosecutor[ial] misconduct will not trigger reversal.” {People v. Bolton

(1979) 23 Cal.3d 208, 214.)
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Here, there was cither no misconduct at all or the misconduct was minor
enough that no prejudice arose from it. Thus, whether considercd separately or
cumulatively, the challenged conduct to which appellant points does not
establish prejudicial misconduct. (See People v. Gionis (1995) 9 Cal 4th 1196,
1220-1221 [finding that only “extreme mstances of prosecutorial misconduct”
warrant reversal]l.) Accordingly, appellant’s claims of cumulative misconduct

should be rejected.
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XXIL

ANY ERROR IN THE COURT’S FAILURE TO RE-

INSTRUCT THE JURY ON THE CREDIBILITY QF

WITNESSES DURING THE PENALTY PHASE WAS

HARMILESS

Appcllant contends that the trial court’s failure to re-instruct the jury
during the pcnalty phase on the applicable principles of evaluating the
credibility of witnesses violated his federal constitutional rights to due process
and a reliable sentencing deterrnination. (AOB 289.) We submit that any error
in the omussion of such instructions was nonprejudicial.

At the conclusion of the penalty phase, the trial court instructed the jury
with CALJIC Na. 8.84.1 (*Duty Of Jury—Penalty Proceeding™), as follows:
“You will now be instructed as to all the law that applies to the penalty phase
of this trial. {]] You must determine what the facts are from the evidence
received during the entire trial unless you are instructed otherwise. You must
accept and follow the law that I shall statc to you. Disregard all other
instructions given io you in cther phases of this tnal.” (RT 3896.) The court
did not instruct the jury on the criteria to be used to evaluate the credibility of
the penalty-phase witnesses. (See RT 3895-3906, 4006-4008.)

A *trial court normally must, even in the absence of a request, instruct
on general principles of law that arc closely and openly connecled to the facts
and that are necessary for the jury’s understanding of the case. (People v.
Carter (2003) 30 Cal.4th 1166, 1219.) In Carter, however, this Court found
no prejudice in a situation identical to the one presented i this case: where the
trial court instructed the penalty jury to disrcgard the guilt phase instructions
and then failed to re-instruct the jury with instructions relating to the credibility
of witnesses. (/d. at pp. 1218-1220.) As in Carter, any alleged instrsctional
error here was harmless. For instance, “the jury expressed no confusion or

LAY

uncerainty . . . and never requested clartfication” “as to how ta evaluate [the]
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testimony” of the penalty-phase witnesses. (/d. at p. 1221; sce also People v.
Holt, supra, 15 Cal.4th at p. 685 [jury “surely” would have requesicd further
explanation of the reasonable doubt standard had it been confused as to the
meaning of reasonable doubt during the penalty phase}.) Morcover, appellant
“fails to suggest how the jury, lacking [applicable guilt-phase instructions],
might have misunderstood or misused that evidence.” (People v. Carter, supra,
30 Cal.4th at p. 1221.) Although appellant asserts “various other cvidentiary
instrictions were applicable on the facts of this case . . . he does no more than
speculate that their absence somehow prejudiced him.” {(Ibid.) “In the absence
of anything in the record indicating the jury was confused or misled by the
court’s failure to reinstruct [on guilt phase instructions during the penalty
phase] . . . defendant’s argument must be rejected.” (People v. Danielson
(1992) 3 Cal.4th 691, 722, overruled on another ground by Price v. Superior
Court, supra, 25 Cal4th at p. 1069, fn. 13; see People v. Hamilton {1988) 46
Cal.3d 123, 153 ["Having reviewed the record of the penalty phase in its
entirety, we are of the opinion that in the absence of the claimed [instructional]
crror the outcome would have been the same”).)

Also, we note that the jury was instructed that, “In determuning which
penalty is 1o be imposed on the defendant, you shall consider all of the evidence
which has been received during any part of the tnal of this case.” (RT 3896.)
In addition, the jury was instructed to “assign” “weights” and “value” to the
applicable aggravating and mitigating factors in making this determination. (RT
4007.) The jury presumably had the common sense to accomplish this task.
(See United States v. Scheffer (1998) 523 U.S. 303, 313 [“Determining the
weight and credibility of witness testimony, therefore, has Jong been held to be
the ‘part of every case [that] beloags to the jury, who are presumed to be fitted
for 1t by their natural intelligence and their practical knowledge of men and the

ways of men™”); Conservatorship of Early (1983) 35 Cal.3d 244, 253 [jurors
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are “presumed to be intefligent” and “capable of properly assessing the

1)

evidence” since *“*[a] jurot is nat some kind of dithering nincompoop, brought

in from never-never land and exposed to the harsh realities of life for the first

3I¥

time in the jury box’”]} Accordingly, “[t]here is no realistic possibility that
jurors were misled about how to evaluate the testimony of penalty phase
witnesses, or that the absence of general instructions al the penalty phase
nduced arbitrary and capricious deliberations.” (People v. Melion (1988) 44

Cal.3d 713, 758} Any instructional error was therefore harmless,

280



XXIIL

THE TRIAL COURT PROPERLY REJECTED

APPELLANT’S REQUESTED INSTRUCTION

CAUTIONING THE JURY AGAINST DOUBLE

COUNTING THE SPECIAL CIRCUMSTANCE

Appellant contends that the tnal court violated his constifutional rights
to due process and a reliable sentencing determination by refusing to give his
requested instruction cautioning the jury against double counting the special
circumstances. (AOB 205-299.) However, because the court’s standard jury
instructions did not inherently encourage the jury to double count the special
¢ircumstances, the court was not required to give the instruction requested by

appellant.
A. Background Facts

Appellant requested that the following instruction be given to the jury
during the penalty phase:

Y ou must not consider as an aggravating factor the existence
of any special circumstance if you have aircady considered the
facts of the special circumstance as a circumstance of the crimes
for which the defendant has been convicted. In other words, do
not consider the same factors more than once in determining the
presence of aggravating factors.

(CT 1519.) Appellant cited People v. Melton, supra, 44 Cal.3d at p. 708, as
authority for his requested mstruction. (/bid.) The court refused the instruction,
noting that Melton did not stand for the proposition being cited by the defense.
(RT 3847; see also CT' 1519.) The court instead instructed the jury pursuant to
CALIJIC No. 8.85 (“Penalty Tnal--Factors For Consideration™} as follows:

In determining which penalty is to be imposed on the
defendant, you shall consider all of the evidence which has been
received duning any part of the trial of this case, except as you
may be herenafter instructed. You shall consider, take mto
account and be guided by the following factors if applicable:
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A, the circumstances of the ¢rimne of which the defendant was
convicted In the present proceedings and the existence of any
special circumstance found to be true; . . .

(RT 3896-3897; see also CT 1587-1588.)
B. The Trial Court Properly Refused Appellant’s Requested
Instruction
In People v. Melton, supra, 44 Cal.3d at p. 768, this Court recognized
that the language of factor (a) “presents a theoretical problem . . . since 1t tells
the penality jury to consider the ‘circumstances’ of the capital cnime anrd any

Lakl

attendant statutory ‘special circumstances.”” Because “the latter are a subset of
the former, a jury given no clanfying instructtons might conceivably
double-count any ‘circumstances’ which were also ‘special circumstances.””
(1hid) While Melton obscrved that it would be preferable for a tnal court to
admonish the jury against double counting if such instruction were requested
by the defendant, it concluded that there was little danger of prejudice if such
an instruction were not given. (fbid. ) Similarly, in People v. Barnett (1998) 17
Cal.4th 1044, 1180, the Court concluded that CALJIC No. 8.85 “do[es] not
inherently encourage the double counting of aggravating factors,” and that “the
abscnce of an instruction cautioning against double counting does not warrant
reversal in the absence of any misleading arpument by the prosecutor.”
Because the prosecutor in this case did not suggest to the jury that it could
double count the special circumstances, nor does appellant point to any
improper argument on the part of the prosecutor, reversal is unwatranted. (See
also People v. Young, supra, 34 Cal.4th at pp. 1225-12206 [same]; People v.
Ayala (2000) 24 Cal 4th 243, 289-290 [same].)

Appellant argues that his case 1s distinguishable from Barnetf because
he requested a clarifying instruction whereas the defendant in Barnett did not.
{AOB 297.) However, this is a distinction without differecnce. This Court has

followed the reasoming of Barnett in cases such as this, where the defendant

282



specificaliy requested a clarifying instruction. (Sce People v. Young, supra. 34
Cal.4th at pp. 1225-1226; People v. Ramos (2004) 34 Cal.4th 494, 531; People
v. Ayala, supra, 24 Cal.4th at pp. 289-290.) There is thus no support for
appellant’s argument that Barnett does not apply.

Finally, assuming appellant has preserved his constitutional claims for
appeal (People v. Young, supra, 34 Cal 4th at p. 1226), they fail on the merits.
This Court has repeatedly rejected constitutional challenges to CALJIC No.
8.85. (See ibid. [finding the defendant’s constitutional claims “mentless
because we have concluded the language of CALJIC No. 8.85 15 not erroneous
and does not unduly encourage the double or multiple counting of aggravating
factors™]; People v. Barnett, supra, 17 Cal.dth at pp. 1180-1181 [no
unconstitutional skewing of the weighing process in the California scheme].)

There is thus no basis for reversing the judgement of death.
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XX1V.

THE TRIAL COURT PROPERLY REIECTED TWO
MITIGATING FACTORS INCLUDED IN A DEFENSE
REQUESTED INSTRUCTION THAT WERE ALREADY
COVERED BY THE “CATCHALL” PROVISIONS OF
SECTION 190.3, FACTOR (K)

Appellant contends that the tnial court violated his right to present a
defense under the Sixth Amendment and his right to a reliable sentencing
determination under the Eighth Amendment by refusing to read two mitigating
factors included in a defense requested instruction listing the types of mitigation
evidence the jury could consider in determining appellant’s penalty. (AOB
300-210.}) Because the two factors were already covered by the trial court’s

standard nstruction pursuant to section 190.3, factor (k), the tnal court properly

omitted them from the defense requested instruction.
A. Background Facts

Appellant requested that the coun give a special instruction meant to
augtnent the court’s standard instruction pursuant to section 190.3. (CT 1521-
1524.)* The requested instruction specified 21 types of mitigation cvidence
that the jury could consider in addition to those factors listed under section
190.3, including the following two factors:

1) Whether or not the offenses were committed while the
defendant was under the influence of any mental or emotional
disturbance, regardless of whether the disturbance was of such a
degree as to constitute a defense to the charges, and regardiess of

46. Scction 190.3 lists several factors the jury may consider in
determining the appropriate penalty in a capital case, all of which relate to the
characteristics of the defendant and the circumstances underlying his capital
crimes. The last factor listed under this section, factor (k) (commonly referred
to as the “catchail provision™), permits the jury to take into account “[aJny other
circumstance which extenuates the gravity of the crime even though 1t is not a
legal cxcuse for the ecnme.”
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whether there 15 a reasonable explanation or excuse for such
disturbance[;]

3. [

6} Whether or not at the time of the offenses or at any other
time the capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the requirements of law
was impaired as a result of mental discase or defect, regardless of
whether the capacity was so impaired as to constitute a defense
to the charges, and regardless of whether the impairment caused
him to commit the crimes.

(CT 1521-1522)) The court agreed to read a modified version of the
instruction, which contained all but five of the factors listed in the orniginal
mstruction. (CT 1525; sce also RT 3898-3900.) Factors one and six were two
of the factors omitted from the instruction. {See CT 1521-1522; RT 3898-
3900.)

At the conclusion of the penalty phase, the trial court read CALJIC No.
8.85 to the jury, which lists the factors contained under section 1903, (RT
3896-3898.) Following this standard instruction, the court read the modified
version of appellant’s requested instruction to the jury. (RT 3898-3900.)
B. The Trial Court Properly Rejected The Two Portions Of The

Defense Requested Instruction At Issue On Appeal

On appeal, appellant contends that the court erred in refusing to instruct
the jury on factors one and six listed above. (AOB 303-310.) Appellant,
however, cites cases and makes arguments which were not raised in
proceedings below. He has therefore failed to preserve his claims for appeal.
Even if not waived, the claims lack ment.

Appellant contends that section 190.3s inclusion of only “extreme”
mental or emotional disturbances under factor (d) prevented the jury from
considering evidence of nonextreme mental or emotional impainments, thus

entitling him to the clarifying pinpoint instruction set forth above as factor one.
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(AOB 303-309.) However, this Court has previously rejected such a notion,
specifically finding that section 190.3 “does not unconstitutionally preclude the
jury {rom considering mental or emotional disturbances that are not ‘extreme.’
Rather, the ‘catchall’ provisions in section 190.3, factor (k), ‘referring to “[a]ny
other circumstance which extenuates the gravity of the cnme,” allow
consideration of nonextreme menta! or emotional conditions.”” (People v.
Turner (1994) 8 Cal.dth 137, 208, overruled on another ground by People v.
Griffin, supra, 33 Cal.4th at p. 555, fn. 5))

Such reasoning applies with equal force to appellant’s argument that he
was entitled to the instruction set forth above as factor six, which would have
informed the jury that it could consider any mental impairment that may have
affected appellant’s capacity to appreciate the cnminality of his conduct,
regardless of whether such impairment caused appellant to commit his crimes
or constituted a defense to the charges. Appellant contends that the jury was
precluded from considering such evidence as a result of factor (d)’s limiting
language. (AOB 309-31{.) As this Court has noted, however, factor (d) does
not prevent the jury from considering mental impairments that do not influence
the commussion of the ¢cime or constitute a legal excuse. (People v. Jenkins,
supra, 22 Cal.4th at p. 1055, sce also People v. Jones (1997) 15 Cat.4th 119,
190, ovemiled on ancther ground by Peapie v. Hill, supra, 17 Cal.4th at p. 8§23,
fn. 1.) Because “factor (k) 1s adequate for informing the jury that it may take
account of any extenuating circumstance . . . there is no need to further instiuct
the jury on specific mitigating circumstances.” {Peaple v. Vieira (2005) 35
Cal.4th 264, 298-299.) In sum, appeliant’s constitutional nghis were not

violated as a result of the tnal court’s rejection of factors one and six from

47. TFactor (d} allows the jury to consider “[w]hether or not the offense
was committed while the defendant was under the influence of extreme mental
or emotional disturbance.” {See RT 3897.)
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appellant’s proposed instruction. (See People v. Brown, supra, 31 Cal.4th at
pp. 569-570 [finding no constitutional emror in the tnal court’s refusal of

defense requested instructions on mitigating factors].)
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XXV,

THE COURT HAS PREVIOUSLY REJECTED ALL OF

APPELLANT’S ATTACKS ON THE

CONSTITUTIONALITY OF CALIFORNIA’S DEATH

PENALTY LAW

Appellant contends that many features of California’s capital sentencing
scheme, alone or in combination with cach other, violatc the federal

Constitution. {AOB 311-391.)

Many fecatures of this state’s capital sentencing scheme, alone or
in combination with each other, violate the United States
Constitution. Because challenges to most of these features have
been rejected by this Court, appellant prescnts these arguments
here in an abbreviated fashion sufficient to alert the Court to the
nature of cach claim and its federal constitutional grounds, and
to provide a basis for the Court’s reconsideration. Individually
and collectively, these various constitutional defects require that
appellant’s sentence be set aside.

{AOB 311.)

We will briefly set forth below the previous decisions of this Court
which have essentially rejected all of appellant’s challenges, We also cite cases
in which this Court has already declined to reconsider its previous rejections.

A. This Court has repeatedly rojected appellant’s contention (AOB 313-
318) that California’s death penalty law fails to adequately narrow the class of
murderers cligible for the death penalty. (People v. Bolden, supra, 29 Cal.4th
at p. 566; People v. Barnett, supra, 17 Cal.dth at p. 1179; People v. Arias,
supra, 13 Caldth at p. 187; People v. Stanley, supra, 10 Cal.4th at p. 842;
People v. Wader (1993) 5 Cal.4th 610, 669.)

B. This Court has repeatedly rejected appellant’s contention (AOB 318-
326) that factor (a) of section 190.3 (*‘circumstances of the crime”} has no
limitations and thus permits arbitrary and capricious imposition of the death
penalty. (People v. Osband {1996} 13 Cal.4th 622, 703; People v. Medina
(1995) 11 Cal.4th 694, 780; People v. Sanders (1995) 11 Cal.4th 475, 563;
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People v. Turner, supra, 8 Cal.4th at pp. 137, 208, overruled on another ground
by People v. Griffin, supra, 33 Cal.4th at p. 555, fn. 5.)

C. This Court has repeatedly rejected the ten argumcnts appellant makes
in support of his contention (AOB 326-377) that California’s death penalty law
violates the Sixth, Eighth, and Fourteenth Amendments because it contains no
safeguards against arbitrary and capricious sentencing and deprives defendants
of the right to a jury trial on each element of a capital crime.

(1)  Contrary to appellant’s view (AOB 328-352}, even after
Apprendi v. New Jersey (2000) 530 U.S. 466, Ring v. Arizona (2002)
536 U.S. 584, and Blakely v. Washington (2004) 542 1J.5. 296, there is
no constitutional requircment that aggravating factors (other than prior
criminality) be proven beyond a rcasonable doubt, or that the jury
unanimously find that dcath is the appropriate penalty beyond a
rcasonable doubt. (People v. Cornwell, supra. 37 Cal.dth at pp. 103-
104; People v. Ward, supra, 36 Cal.dth at pp. 221-222; People v.
Bolden, supra, 29 Cal.4th at p. 566; People v. Ochoa (2001) 26 Cal.4th
398, 453-454; People v. Barnett, supra, 17 Cal.dth at p. 1178.)

(2) Contrary to appellant’s view {AOB 352-357) even after
Apprendi, Ring, and Blakely, there is no constitutional requirement that
aggravating factors be proven to outweigh mitigating factors beyond a
reasonable doubt. (People v. Cornwell, supra, 37 Cal.4th at pp. 103-
104; People v. Bolden, supra, 29 Cal .4th at p. 566; People v. Ochoa,
supra, 26 Cal.4th 398, 453-454; People v. Barnett, supra, 17 Cal.4th at
p. 1178.)

(3)and (4) Contrary to appellant’s view (AOB 357-360), there
is no constitutional requirement that aggravating factors be proveh by at
least a preponderance of the evidence, that aggravating factors be proven

to outwcigh mitigating factors by at lcast a preponderance of the
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evidence, or that the jury find that death is the appropriate penalty by at
least a preponderance of the evidence. *‘Because the determination of
penalty is essentially moral and normative [citalion], and therefore
different in kind from the determination of guilt, the federal
Constitution does not require the prosecution to bear the burden of proof
or burden of persuasion at the penalty phase.” (Peaple v. Sapp (2003)
31 Cal4th 240, 317, citing People v. Hayes (1990) 52 Cal.3d 577, 643;
accord, People v. Bemore (2000) 22 Cal.4th 809, §59.)

{5)  Contrary to appellant’s view (AOB 360-363), there 1s no
constitutional requirement that the trial court instruct the jury that there
is no burden of proof at the penalty phase. Indeed, because the
California death penalty statute does not specify any burden of proof,
except for prior-crimes evidence, the trial court should not instruct at all
on the burden of proving mifigating or aggravating circumstances.
(People v. Holt, supra, 15 Cal.4th at pp. 682-684; People v. Carpenter,
supra, 15 Cal.4th at pp. 417-418.)

(6}  Contrary to appellant’s view {AOB 363-367), California’s
death penalty law 15 not unconstitutional because it fails to require that
the jury base any death sentence on wntten findings regarding
aggravating factors. (People v. Fauber (1992} 2 Cal.4th 792, 859;
People v. Belmonrtes (1988) 45 Cal.3d 744, B0S5; People v. Jackson,
supra, 28 Cal.3d at pp. 316-317; People v. Frierson (1979) 25 Cal 3d
142, 178-180; see also Clemons v. Mississippi (1990) 494 .S, 738,
750; Harris v. Pulley (9th Cir. 1982) 092 F.2d 1189, 1165-1196,
vacated and remanded on other grounds, Pulley v. farris (1984) 465
U.S. 37}

(7y  Contrary to appeliant’s view (AOB 368-373), Califormia’s

death penalty law 1s not unconstitutional becausc this Court does not

290



require intercase proportionality review. (People v. Bolden, supra, 29
Cal 4th at p. 566; People v. Barnett, supra, 17 Cal4th at p. 1182; People
v. Critrenden, supra, 9 Cal4dth at p. 156; People v. Mincey (1992) 2
Cal.4th 408, 476; People v. Hayes, supra, 52 Cal.3d at p. 645}

(8)  Contrary to appellant’s view (AOB 373-374), California’s
death penalty law 1s not unconstitutional because it permits the jury to
consider unadjudicated offenses as aggravating evidence (People v.
Ward, supra, 36 Cal.4th at pp. 221-222; People v. Bolin (1998) 18
Cal.4th 297, 335; People v. Samayoa, supra, 15 Cal 4th at p. 863), and
does not require that this particular aggravating factor be found true by
a unanimous jury (People v. Blair (2005) 36 Cal.4th 686, 753; Peoplc
v. Ward, supra, 36 Cal4th at pp. 221-222; People v. Carpenter (1999)
2i Cal.4th 1016, 1061; People v. Hart (1999) 20 Cal.4th 546, 649;
People v. Johnson (1992) 3 Cal.4th 1183, 1245). This is so even after
Apprendi, Ring, and Blakely.

(9) Conirary to appellant’s view (AOB 374} the use of
restrictive adjectives in the list of potential mitigating factors (e.g.,
“Whether or not the offense was committed while the defendant was
under the influence of extreme mental or emotional disturbance™ (§
190.3, factor (d), emphasis added), does not impermissibly act as a
barrier 1o consideration of mitigation by a penalty jury. (People v.
Jones, supra, 15 Cal.4th at p. 190; People v. Davenport, supra, 11
Cal.4th at p. 1230; People v. Turner, supra, 8 Cal.4th at pp. 208-209;
People v. Wright, supra, 52 Cal.3d at pp. 443-444; People v. Morales
(1989} 48 Cal.3d 527, 567-568; People v. Ghent (1987} 43 Cal.3d 739,
776.)

{10}y Contrary to appellant’s view (AOB 375-377), failure to

instruct that section 190.3’s statutory mitigating factors were relevant
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solely as potential mitigators does not constitute constitutional error.
(People v. Medina, supra, 11 Cal.4th at p. 781; People v. Sanders,
supra, 11 Caldth at p. 564; People v. Zapien (1993) 4 Cal 4th 929, 990;
People v. Danielson, supra, 3 Cal.4th at p. 718.)

D. This Court has repeatedly rejected appellant’s contention (AQRB 378-
388) that California’s death penalty law deprives capital defendants of equal
protection because 1f does not guarantee some sort of disparate sentence review
that was in the past given to noncapital convicts under the Determmate
Sentencing Act. (People v. Boyette, supra, 29 Cal.dth at p. 460, fn. 22; People
v. Keenan (1988) 46 Cal.3d 478, 545; People v. Allen (1986) 42 Cal.3d 1222,
1286-1288.} Furthermore, capital defendants are not similarly situated with
noncapital defendants, and as this Court has held, the first prercquisite to a
successful equal protection claim “‘is a showing that the “state has adopted a
classification that affects two or more sumilarly situated groups in an uncqual
manner.” (People v. Massie (1998} 19 Cal 4th 550, 570-571.)

E. Appellant’s final contention (AQB 388-391) is that “Califormia’s use
of the death penalty as a regular form of punishment falls short of international
norms of humanity and decency,” and also violates the Eighth and Fourteenth
Amendments. Ag this Court stated in People v. Hillhouse, supra, 27 Cal.4th at
p. 511, however, “had defendant shown prejudicial ervor under domestic taw,
we would have set aside the judgment on that basis, without recourse to
international law. . .. [{] ... International law does not prohibit a sentence of
death rendered in accordance with state and federal constitutional and statutory
requirements.” (See also, People v. Jenkins, supra, 22 Cal 4th at p. 1055;
People v. Ghent, supra, 43 Cal.3d at pp. 778-779 (ma). opn.); id. at pp. 780-781
(conc. opa. of Mosk, 1.}.}
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SENTENCING ISSUES

XXVIL

THE TRIAL COURT WAS NOT REQUIRED TO MAKE

AN EXPRESS FINDING OF COMPETENCY BEFORE

SENTENCING APPELLANT TO DEATH

At the conclusion of the penalty phase, defense counsel expressed some
concern as to appellant’s competency and asked that appellant be seen pursuant
to section 1368. The tnal court granted counsel’s request and stayed
proceedings so that appellant could be evaluated by two doctors. After
appellant refused to be interviewed by the doctors, the court reinstituted
proceedings and sentenced him to death. For the first time on appeal, appellant
contends that the court was without jurisdiction to sentence him afier having
failed to make an express finding of competency on the record. {AOB 392.)
By failing to raise such a concern in the trial court, however, appellant has
waived his claim on appeal. In any event, because the trial court never declared
a doubt as to appellant’s competency or instituted formal proceedings pursuant
to section 1368, the court was not required io make an express finding of

competency before proceeding with the sentencing hearing.
A. Factual Background

On November 2, 1998, after the penalty phase but before sentencing,
defense counsel requested that appellant be seen pursuant to section 1368, (RT
4029.) Defense counsel explained that appellant bad not appeared to
understand what was going on in tus last two meetings with defense counsel.
(/bid.) The court stayed the proceedings and referred appellant to Drs. Larry
Wornian and Paul Good for section 1368 evaluations. (7bid.) The court noted
that “if the 1368 comcs back that he ts competent, then we will proceed with the

motion to modify and sentencing that day.” (/hid.}
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On December 7, 1998, the court noted for the record that it had received
reports from Drs. Wornian and Good indicating that appellant had refused o
be interviewed by either of them. (RT 4032)) The court noted that it had
conferred with counsel, and, “in an abundance of caution,” it would allow the
partics to submit pleadings on the question of whether the court could proceed
with sentencing. (fbid.) Before the court adjourned for the day, defense
counsel noted for the record that appellant disagreed with his counsel about his
competency, and for that reasen defense counsel would also be filing papers on
the issue of whether a conflict should be declared and a third attorney appointed
to represent appellant. (RT 4032-4033)) Appellant was then allowed to address
the courl, (RT 4033.) Appellant indicated that his attorneys had not clearly
explained the consequences of his pleas, that he disagreed with some of the
court’s pretriat evidentiary rulings, and that he was upset with the prosccutor’s
argument during trial that he was a malingerer. {RT 4033.4039)

On January 25, 1999, the court denicd the defense motion to declare a
conflict and appoint a third attorney to rcpresent appellant. (RT 4043)
Appellant was thereafter sentenced on February 9, 1999, (RT 4068-4070,)

B. The Trial Court Had Jurisdiction To Sentence Appellant To Death

As an wnitial matter, we submit that appellant has failed to preserve his
claim for appeal. Despite the trial court’s express invitation to the parties to
submit pleadings on the 1ssuc of the court’s ability to proceed with sentencing
(RT 4032), appellant never ralsed any concerns with regard to the court’s
jurisdiction to sentence him. Accordingly, appellant cannot now complain on
appeal that the court was required to make an express finding of compeiency
before 1t could sentence him.  Even if appellant is not foreclosed from
challenging the court’s junsdiction on appeal, however, his challenge fails on

the merits.
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Appellant contends that “[tihe tnal court’s failure to find appellant
competent after having set the matter for a hearing depnived the court of
jurnisdiction to sentence appellant to death.” {AOB 397.) Appellant argues that
the tnal court in effect expressed a doubt about his competency and ordered the
matter suspended pending a full competency hearing, thus divesting the court
of junisdiction to proceed pending an express determination of competence.
{AOB 397-398.) We disagree. The record clearly shows that the court did not
express a doubt as to appellant’s competency. (§ 1368, subd. {a) [if a doubt
arises in the judge’s mind about a defendant’s mental competence, the judge
must state that doubt in the record].) Although the court suspended proceedings
and appointed two experts to evaluate appeliant in response to defense
counsel’s concerns, the record does not suggest that the court intended to
nitiate formal competency proceedings. (People v. Danielson, supra, 3 Cal.4th
at p. 728 [court’s preliminary expression of concern about competence does not
require formal heanng]; People v. Price, supra, 1 Cal.4th at pp. 396-397
[same].) Rather, 1t appears that the court’s order appointing experts was merely
preliminary to its consideration of whether there was any doubt as to appellant’s
competence. Because appellant did not thereafter present any evidence to
substantiate defense counsel’s belief as to his incompetence or file any
pleadings on the question of the court’s ability to proceed with sentencing, the
court rightly considered the matter settled.

Nor was the court required to hold a competency hearing in this case.
“Once a defendant has been found competent to stand tnal, a second
competency hearing 1s required only if the evidence discloses a substantial
change of circumstances or new evidence is presented casting serious doubt on
the validity of the prior finding of the defendant’s competence. [Citations.]”
{(People v. Medina, supra, 11 Cal.4th at p. 734.) Appellant contends that “his

own lengthy statement at the hearing on December 7, 199[8]" met the standard
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for a second competency hearing, as his “remarks made it clear that he had no
rational understanding of the proceedings against hm.” (AOB 400.) We¢
disagree that appcliant’s remarks disclosed a substantial change of
¢ircumstances or cast serious doubt on the prior finding of compcetence. Rather,
appellant’s comments demonstrated an undcrstanding of the defense strategy
at tnal, an ability to work with his attorneys even though he disagreed with
thent, a comprehension of the interplay between his pleas and the different
phases of trial, and his belief, based on subscquent events, that counscl had
misinformed him about the conscquences of his pleas. (RT 4033-4036.)
Appellant’s remarks also showed that he had a firm grasp of the evidence
against him, knowledge of the court’s pretrial evidentiary rulings, and an
vnderstanding of the prosecutor’s argument during trial that he was a
malingerer. (RT 4036-4039.) Even if some of appellant’s comments ¢could be
characterized as “bizarre,” such comments alone do not establish a substantial
change in circumstances requiring a second competency heaning. (People v.
Marshail, supra, 15 Cal 4th at p. 33 [evidence that the defendant has engaged
1n bizarre actions or made bizarre statements is not sufficient to raise a doubt as
to his competency].) Appellant’s claim accordingly fails. (See People v. Kelly,
supra, 1 Cal.4th at pp. 495, 542-543 [counsel’s doubts as to the defendant’s
competency not enough to justify a second competency heanng]; Peaple v.
Jones (1991) 53 Cal.3d 1115, 1153-1154 [general assertion of defendant’s
worsening condition and inability to cooperate with counsel inadequate to

justify second hearing].}
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XXVIL

THE TRIAL COURT DID NOT ERR IN REFUSING TO
APPOINT A THIRD ATTORNEY TO REPRESENT
APPELLANT ON THE ISSUE OF HIS COMPETENCY
Appellant next contends that the court erred in failing to appoint a third

attorney to represent him on the issue of his competency. (AOB 402.) We
disagree.

A.. Factual Background

In the course of expressing concern about appellant’s competency prior
to sentencing, defense counsel informed the court that appellant disagreed with
counsel’s assessment of his mental condition. (RT 4032-4033.) Counsel
indicated that he would be filing a pleading with the court on the question of
whether a third attorney should be appointed to represent appellant on the issue
of his competency. (Ibid.) Counsel thereafter filed a declaration of conflict
stating that appellant and his counsel had a difference of opinion as fo
appellant’s competency, and asking that a third attorney be appointed to
represent appellant’s interests with regard to the competency issue. (CT 1635-
1637.) The prosecutor filed an opposition 1o the request, arguing that the
appointment of a third attomey was not required under People v. Stanley, supra,
10 Cal.4th 764. (CT 1639-1640.) The court rehed on Stanley in finding no
conflict and declining to appoint a third attormey. (RT 4043.)

B. The Trial Court Did Not Err In Finding No Conflict And Declining
To Appeint A Third Attorney

Appellant asserts that despite the trial court’s finding to the contrary,
Stanley required the appointment of a third attorney in this case. {AOB 402-
405.) Not so.

In Stanley, the trial court appointed a second attorney to represent the

defendant in competency proceedings. (Peeple v. Stanley, supra, 10 Cal.4th at
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p. 803.) On appeal, the defendant objectcd that such a procedure violated his
night to due process because it resulted in two lawyers representing him in
conflicting ways. (/d. at pp. 803- 804.) In rejecting this claim, the Court stated,
“In appointing scparate counsel to represent defendant’s point of view, the trial
court acted to resolve a conflict, not create one. In so doing 1t permitted the jury
to hear every side of the issue of defendant’s competence, thereby assanng
defendant a fair tnal. In the circumistances, defendant perhaps got more than he
was entitled to. But we are unable io conclude he thereby was demed due
process.” (Id. at pp. 806-807, fns. omitted.) There is nothing in Staniey that
sugpests, let alone holds, that the appointment of separate counsel 15 required
under such circumstances. Stanfey simply held that such a procedure did not
violate the defendant’s due process rights m the case before it. Appellant’s
reliance on Stanfey 1s therefore misplaced. (See People v. Jernigan (2003) 110
Cal.App.4th 131, 135-136 [rejecting the notion that Stanley requires the
appointment of a second attorney whenever a defendant and his attorney differ
on the central issue of his competency].)

Appellant contends that the trial court’s ruling 1in this case “placed
defense counsel in an impossible situation, and deprived appcllant of his rights
to due process and effective representation with respect to his competency to
be sentenced.” (AOB 405.) As noted in Jernigan, however, a defendant is not
deprived of his due process rights or the effective assistance of counsel simply
because his counse! seeks to prove his incompetence over his objections:

Nor do we view the oppasite positions of client and counsel
in this case as a conflict bearing upon counsel’s ability to
represent her client. The sole purposec of competency
proceedings is to protect the accused. [Citation.] Counsel’s
interest in secking to prove that defendant is incompetent s
presumably based upon her judgment that it 15 1n his best interest
to do so. Certainly there is nothing in the record to suggest
otherwise. Thus, although there is a conflict between client and
counsel as to how to proceed, therc 1s no actual conflict affccting
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counsel’s ability to advocate for her client’s best interests and no
necessity to appoint an additional attorney to argue the opposite
position.

{People v. Jernigan, supra, 110 Cal. App.4th at pp. 136-137.) Such reasoning
applies in this case. Appellant’s disagreement with defense counsel on the issue
of his competency did not prevent counsel from advocating appellant’s best
interests. As this Court has noted, “Whether or not the client objects, counsel
must be allowed to do what counsel believes is best in determining the client’s
competence.” (People v. Masterson (1994) 8 Cal.4th 965, 973) The trial
court’s ruling did not therefore violate appellant’s rights to due process or to
effective representation.

Altemnatively, appellant argues that the court should have instituted the
procedure set forth in People v. Boilder (1979) 99 Cal.App.3d 375. By failing
to request that the Bolden procedure be followed, however, appellant cannot
now complain that the procedure was not emplioyed by the tnal court. In any
event, there is no support for appellant’s claim. In Bolden, counsel’s solution
to a similar conflict was to let his client testify to his belief that he was
competent (o stand trial, and then offering psychiatric testimony to the contrary.
{1d atp.378.) However, while such a procedure may be appropriate where the
defendant has expressed the desire to testify that he or she 1s competent, in the
present case there was no evidence that appellant ever expressed such a desire.
(People v. Jernigan, supra, 110 Cal.App.4th at p. 136, fn. 3; People v. Harris
(1993} 14 Cal. App.4th 984, 993-994) Accordingly, the tnal court did not err

in failing to follow such a procedure in this case.
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XXVIIL

APPELLANT WAS NOT DEPRIVED OF A RELIABLE

SENTENCING DETERMINATION

Finally, appellant contends that the errors alleged on appeal violated his
Eighth Amendment right to a reliable sentencing determination. (AOB 406-
408.) However, as shown above, any crrors that occurred at trial, whether
considered individually or collectively, did not deprive appellant of a rcliable
seniencing determination. (People v. Carter, supra, 30 Cal.d4th at p. 1231 [no
viglation of right to reliable sentencing determination where two errors that
occurred at trial were nonprejudicial considered either individually or

cumulatively].) Reversal is therefore unwarranted.
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CONCLUSION

Accordingly, respondent respectfully requests that the judgment be

affirmed.
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