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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

S077166
v.
. CAPITAL
CRANDELL McKINNON, CASE

Defendant and Appellant.

INTRODUCTION

Perry Coder was walking down the street when, for no apparent reason,
appellant walked up to him, placed a gun against his head, and fired, killing
Coder almost instantancously., Five weeks later, in an unrelated incident,
appellant shot and killed Gregory Martin, a gang member, in an apparent act of
revenge, because appellant believed someone from Martin’s gang had
previously killed a member of appellant’s gang. A jury convicted appellant of
both murders, found a multiplc-murder special circumstance allegation true,
found true special allegations that appellant personally used a fircarm in the
commussion of the murders, and sentenced appeliant to death.

In this automatic appcal, appellant raises claims attacking the trial courl’s
denial of a motion to sever, the jury selection process, a number of evidentiary
rulings, and the adequacy of the jury instructions. He also raises claims
regarding the constitutionality of, and the application of intemmational law to, the
death penalty.

Appellant failed to preserve some of his claims for appeal, the substance

of his claims are without mcrnit, and any errors were harmless. In sum, he



received a fair trial. Therefore, his convictions and the special-circumstance

finding should be affinmed.

STATEMENT OF THE CASE

On October 2!, 1996, the Riverside County District Attomney filed a
four-count information charging McKinnon with two counts of murder (counts
1 [victim Perry Coder], and 3 [victim Gregory Martin]; Pen. Code, § 187), and
two counts of being an cx-fclon 1n possession of a firearm {counts 2 and 4; Pen.
Code § 12021.1). Asto counts 1 and 3, the information alleged that McKinnon
personally used a firearm in the commission of the offenses within the meaning
of Penal Codc scction 12022.5. In addition, the information alleged a multiple-
murder special circumstance, within the meaning of Penal Code section 190.2,
subdivision (a)(3). {1 CT 161-163.)

On October 22, 1996, the court arraigned McKinnon on the infomaﬁon,
at which time McKinnon pled not guilty to the charges and denied the
allegations. (1 CT 166-167.)

On September 28, 1998, McKinnon filed a motion to sever the murder
charges and their correspending fircarm-possession charges. (2 CT 301-342,)
On December 8, 1998, the prosccution filed an opposition to the motion. On
the same date, the court conducted a hearing and denied the motion. (3 CT
732-750, 753-757; 1 RT 95, 110-112.} Jury trial in the guilt phase commenced
December 10, 1998. (3 CT 833.)

On January 5, 1999, after previously reporting being deadlocked on
counts 3 and 4, the jury found McKinnon guilty on all counts and found the
gun-use and special-circumstance atlegations truc, (14 CT 4018-4019.)

On January 6, 1999, jury tmal in the penalty phase commmenced. (14 CT
4037-4038.) On January 13, 1999, the jury fixed McKinnon’s punishment at
death. (14 CT 4091-4092.)



On February 23, 1999, McKinnon filed motions for a ncw trial and,
pursuant to Penal Code sectton 190.4, subdivision (e), to modify the death
judgment. (15 CT 4116-4136.) On March 5, 1999, the court conducted a
hearing on the motions. Following the hearing, the court denied the motions
and imposed the judgment of death. (15 CT 4154-4155, 4157-4160.}

This appcal is automatic. (Penal Code, § 1239, subd. (b).)

STATEMENT OF FACTS
A. Imtroduction

On January 4, 1994, Crandell McKinnon and Orlando Hunt, both
members of the Crips street gang, were driving around in McKinnon’s car when
they decided to stop at the Desert Edge Motel, a local hangout for drug dealcrs,
drug users, and prostitutes, located in a high-crime area in Banning. Moments
after getting out of the car they saw a male, later identified as Perry Coder,
walking down the street. McKinnon told Hunt to wait, walked up to Coder,
pressed a gun to Coder’s head, and shot Coder without a word franspiring
between them.

Approximately five weeks afier the Coder murder, Gregory Martin, a
member of the Bloods strect gang who went by the strect name “Moto,” was
murdered at the Meadowbrook Apartments, not far from the Desert Edge
Motel. The police located one witness to the murder, who told them he saw
Moto and a person he knew as Popeye, McKinnon’s nickname, arguing in the
strect, perhaps over money. A wecek later, a shen(T’s deputy pulled over a car
driven by McKinnon’s girlfriend. McKinnon was a passenger in the car.
During a search of the vehicle, the deputy found a loaded handgun in the
girlfriend’s purse. The gun belonged to McKinnon, who had told the girlfriend
to put 1t in her purse because he was on parole. Ballistics testing revealed the

gun was the murder weapon in the Martin murdcr, Later that month, while
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imprisoned, McKinnon told a fellow inmate he was the person who shot

Martin, and that he had shot a “white boy” at the Desert Edge Moiel.
B. The Prosecution’s Guild-Phase Case-In-Chief
1. The Murder Of Perry Coder

In 1994, Orlando Hunt lived in Banning, eight or nine blocks away from
the Desert Edge Motel, with his wife and seven children. (4 RT 543-544, 547.)
The motel was located in a high-crime, low-income area at the east end of
Ramsey Street in Banning. 1t was primarily uscd as an apartment-type complex.
(4 RT 517.) There were lots of criminals and drug activilies in the arca. (4 RT
519.) Behind the motel, fo the west, was a dirt ficld contatning rocks, gravel,
grass, a few trees, shrubbery, and high weeds. (4 RT 519-521.)

Hunt and McKinnon, whose nickname was Popeye, were fniends. (4 RT
544, 560.) McKinnon was the boyfriend of Hunt's aunt, Dcbra Bryant. Hunt
hung ount with McKinnon at times, although they were not particularly closc.
(4 RT 544-545.)

On January 4, 1994, McKinnon came by Hunt’s house in the evening
hours, driving Bryant’s Cadillac. (4 RT 545-546.) Hunt and McKinnon had
a couple of drinks, rode around a couple of blocks, and drove to the motel.
They had been to the motel before; they knew people who lived there, (4 RT.
547.))

(Gina Lee, who lived at the motel, saw McKinnon and Hunt arrive. (4
RT 646, 667.) McKinnon was driving and Hunt was in the passenger seat. (4
RT 549, 648-649.) McKinnon had been in Lee’s room earlier that day, with a
black handgun. (4 RT 655-656.}

McKinnon parked on the side of the motel, at the north end of the lot,
and he and Hunt got out of the car. {4 RT 550, 596.) Hunt saw Lcee, who had

a child by Hunt, and another female, Johnnetta Hawkins, who was with Lee,



and spoke to them. (4 RT 550-551, 621.) Hunt and McKinnon then went
around lo the back of the building, when they saw a short, white male,
subsequently identified as 23-year old Perry Codcr, coming down the sitreet. (4
RT 551-552; 11 RT 1411-1412.)

Kerry Don Scoft was walking through the field that night, retumming
bome from Cabazon. (6 RT 778, 791-792.) Scott saw Coder walking down
Ramsey Street, alone. (6 RT 794.) Coder was not walking steadily. Scott
thought he was drunk. (6 RT 795.)

Hunt had never seen Coder before. {4 RT 552.) McKinnon told Hunt
to “hold on, wait night there.” {4 RT 551.) Hunt thought McKinnon might
know Coder, or maybe something elsc was “going down.” {4 RT 551-552.)
Hunt had ncver known McKinnon to have a beef with Mr, Coder. (4 RT 552.)

As Hunt stood by a free approximately 47 feet from where Coder’s body
was subsequently found, McKinnon walked up and stood face-to-face with
Coder, held a gun straight out in front of him, extended his arm, turned the gun
to the side “gangsta style,” put the gun against Coder’s head, and shot Coder for
no apparent reason, (4 RT 552-555, 594, 597-598; 6 RT 796-797, 832-833,
834.) McKinnon fircd one shot, following which Coder just fel} to the ground.
(4 RT 555-556.) There was no confrontation, namec calling, arguing, or
conversatton between the two before McKinnon shot Coder, (4 RT 552, 556;
6 RT 800.)

A fter McKinnon shot Coder, McKinnon and Hunt took off running. (4
RT 556.) Scott, who also wilnessed McKinnon shoot Coder, fled the scene as
well, (6 RT 796-797, 800, 832, 834))

[.ce, who had stepped outside her motel room, heard the shot. (4 RT
647, 650; S RT 730.) Lee saw McKinnon and Hunt running away from the

scene, and thereafter lefi the motel to buy some rock cocaine. (4 RT 652, 657.)



When Lec returncd to her room, about thirty minutes later, Hawkins was there.”
(4 RT 657.) McKinnon was also at thc motel when she retumed. {4 RT 658.)
He had leaves or grass in his hair. (4 RT 667.} McKinnon looked “kind of
strange,’” his eyes were “big and stuff.” Lee later described McKinnon as very
agitated, upset, and very hyper. Lee asked McKinnon, “What's up? What’sup,
Cuz?’ McKinnon put his finger to his lips, said something like “Shhhhh,” and
said someone was dead out front. (4 RT 658.) Lce later told Hawkins that
when she saw McKinnon outside at the motel, he threatened 1o kill her if she
said anything. (5 RT 733, 736-737.)

At approximately 11:02 p.m., the Banning Police Department received
a telephone call regarding a body that had been found behind the Desert Edge
Motel in Banning. {4 RT 517, 520-521, 531.) City of Banning Police Officer
Bill Caldwell, Jr., the assigned case agent, arrived on the scene at approximately
11:54 p.m. (4 RT 516-517.} Caldwell found Coder’s body lying between the
roadway and the sidewalk. (4 RT 521.) The police did not find any shell
casings near the body. The police never found the murder weapon. (4 RT 524—
525.) An army-type jacket was found by the body. {4 RT 536-537.) Coder
appeared to be holding it. (4 RT 537.)

The next afternoon, while Hunt was slceping, he rolled over and saw
McKinnon standing in the doorway of the room. Mc¢Kinnon told Hunt that if
he said anything, this could happen to him. (4 RT 557-558.)

On December 29, 1994, Caldwell and Palmer interviewed McKinnon at
Ironwood Statc Prison, regarding the Coder murder. The interview was
recorded. The prosceution played a tapc recording of the interview for the jury.
(7 RT 1055-1056.) In the interview, McKinnon initially denicd being in
Banning in January of 1994, (13 CT 3768-3769, 3776-3777.} He then changed

1. According to Hawkins, she was with Lee from the time she heard the
shot until they got a nde and left the motel.
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his story and admitted he had passed through the town that month to see his
daughter. He said hc was not supposed to be there because he was on parole
in San Bemardino. {13 CT 3769, 3779, 3782, 3784,) When Palmer and
Caldwell told McKinnon they had three cyewitnesses who saw him shoot
Coder, McKinnon denied knowing Coder and denied having shet him. (13 CT
3772,3774,3781.)

Daryl Garber, Chicf Forensic Pathologist for Riverside County,
performed an autopsy on Coder’s body. (5 RT 713, 715.) External
cxamination revealed a gunshot wound to the head and a black cyc associated
with the wound. (5 RT 717-718.} The wlound was a “tight contact” onc,
meaning the gun’s muzzle was actually pressed tightly against Coder’s skin
when the trigger was pulled. (5 RT 718.) The wound was front-to-back, with
a slightly left-to-right and slightly upward path. There was no exit wound. Dr.
Garber estimated that the gun mfhicting the wound would have been preity
much level with the ground. (5 RT 721.} There were skin lacerations, and
there was gun powder in and bencath Coder’s skin. (5 RT 719.} Ceder’s skull
was extensively fractured. The bullet had coursed through the left cercbral
hemisphere causing extensive damage to the brain and cranium. It was a
rapidly-fatal wound. Therc was no other causc of decath. (5 RT 720.) Dr.
Garber said that Coder would have immediately lost consciousness, gone into
a coma for a few minutes, and then rapidly died. Dunng the autopsy, Dr.
Garber recovered a bullet from Coder’s head. (5 RT 721.) Coder probably had
somc detectable life signs for a few minutes. {5 RT 723} Assuming Coder
was walking at the time he was shot, he may have continued taking some steps
as he went down, and certainly would have fallen within a step or two. (5 RT

724



C. The Murder Of Gregory Martin

On February 12, 1994, duning the early evening, the Banning Police
Department received a report of a homicide at the 300 block of West Barbour,
in the Meadowbrook Apartments complex, in Banning. (6 RT 873-875, 878,
883.} The victim was Gregory Martin, whose nickname was Moto. It was
common knowledge that Martin was a member of the Bloods gang. (6 RT 784,
789-790, 881.)

Marshall Lee Palmer, who was the Detcctive Bureaw Sergeant at the
time,? had the crime scene secured for cvidence technicians who arrived later.
In the meantime, Palmer and other officers looked for relevant physical
evidence, but they did not find any. Palmer had some patrol officers start
knocking on doors to see if they could locate any witnesses. {6 RT 873-874,
B76-877, 884.)

A patro! officer brought one witness to Palmer, a person named Lloyd
Marcus. (6 RT B85-886.) Palmer interviewed Marcus al the Banning Police
Department, within onc to one-and-a-halfhours of when Palmer first arrived ai
the murder scene. (6 RT 891-892, 895.) Marcus told Palmer that during the
cvening hours he was under a carport at the apariment complex when he saw
two people in the strect, and that there was an argument, “something about
money.” {6 RT 873, 893.) One of the people was Martin, who Marcus knew
as Moto. (6 RT 894-895, 925.) Marcus kncw the other person as “Popeye.”
(6 RT 894, 895-896.) Moto said “Where’s my money” to Popeyc. The two
men pushed each other. Popeye then pulled a gun from his waistband and fired
two rounds at Moto. (6 RT 894-805, 925,)

2. At the time of trial, Palmer was a Division Commander with the
Banning Police Department. {6 RT 873.)
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Marcus described Popeye as an adult Mexican or Asian male, six-two
to six-threc, weighing 180 to 200 pounds.? {6 RT 894-895, 947) Palmer
associated McKinnon with the name Popeye. (6 RT 8937,) Palmer knew Martin
was a Blood and McKinnon was a Cnp. {6 RT 940.)

Palmer did not immediately arrest McKinnon. Instcad, he put out word
that he needed to talk to Popeyc and wanted him brought in for questioning.
(6 RT 897.) Palmer told on-duty patrol officers to look for McKinnon and pick
him up, and to teli the same thing to the on-coming shift. {6 RT 926-928.) The
next day, Palmer and a police corporal went to two or three locations where
McKinnon was known to hang out. (6 RT 929.) Other patrol officers also
went to various locations where McKinnon was kriown to hang out, but were
unable to locate him until quite a few months later, when McKinnon was in
prison in Blythe, on an unrelated matter. (6 RT 937-938.)

Riverside County Forensic Pathologist Joseph Choi conducted an
autopsy on Martin’s body. {5 RT 763, 765.) Choi found two gunshot wounds
to Martin’s head. One was just below the eyebrow of Martin’s night eye. The
other wound was on the back night side of Martin’s head. There was
gunpowder tattooing on Martin’s forehead and between his eyelid and eyelash,
indicating Martin’s eye was open and the lid was folded up when the first
wound was inflicted. {5 RT 766.) Choi estimated that the muzzie of the gun
inflicting the wound had been approximately 6 to 12 inches away from the
wound. (5 RT 767-768.) The wound was fatal. Although Chot said he could
not be cerlain, he said that it would probably take a matter of minutes for death
to occur. (5 RT 768.) A bullet had entered the eye, passed through the eye and
upper part of the eye socket, perforated the flat bone separating the floor of the

3. According to a Riverside County Sheriff’s Department’s arrest report
dated February 19, 1994, McKinnon was a 20-year old Black male, 5 feet 10
inches tall, weighing 170 pounds. (7 SCT 10.}
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skuil and the brain, and then went left and backward through both lobes of the
brain, remaining in the back left side of Martin’s head. Choi recovered the
bullet. (5 RT 768-769.) The second gunshot wound was behind Martin’s right
ear. The bullet had traveled from night to left and back to front, hit the left side
of Martin’s skull, and a little piece of the bullet had chipped off. Choi found
the broken piece in Martin’s frontal lobe, and found the main bullet in the
victim’s lefi parietal lobe. (5 RT 769-770.) The second wound had also been
rapidly fatal. (5 RT 77(.)

On February 19,1994, at around i1 p.m., Riverside County Deputy
Shenff Peter Herrera stopped a light blue Cadillac bemng dniven by Kimiya
Gamble, for going too slowly. (4 RT 636-638; 7 RT 1030-1031.) McKinnon
was in the front passenger’s seat. (7 RT 1031.) Gamble was McKinnon’s
girlfriend at the time. {7 RT 1029,) They had been driving the back road from
Desert Hot Springs when they had a flat tire, stopped, and fixed it. (7 RT
1031.) Herrera stopped them a couple of seconds after they fixed the tire. (7
RT 1031-1032.) Before they were stopped, there was a gun on the front seat,
between Gamble and McKinnon. {7 RT 1032.) Gamble saw the gun when she
first got into the car. (7 RT 1045.) Gamble had a purse with her at the time.
(7 RT 1032.) When the police stopped them, McKinnon told Gambie to put the
gun in her purse. {7 RT 1032-1033.) She complicd because he was on parole.
(7 RT 1033.)

During a search of the car, Herrera found the gun in Gambic’s purse,
which was on the front seat of the vehicle. The gun was loaded. (4 RT 637-
638, 680.) Gamble told Herrera she had borrowed the gun from somc unknown
person. {4 RT 642.)

Herrera arrested McKmnon and Gamble, and put her in the front of the

police car. While she was in the car, McKinnon told her that when they got to
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the precinct they were probably going to ask her about the gun, and that she
should tell them she bought the gun on the street. (7 RT 1035-1036.)¥

In late February of 1994, Harold Black, who grew up in Banning, was
incarcerated with McKinnon, at Chino, and they were housed in the same
dormitory. (6 RT 958-960, 961-962,968.F Black had run the strects with drug
users and occasionally assoctated with gang members. He knew who ¢laimed
Crips and who claimed Bloods, and associated with members of both gangs.
{6 RT 968.)

Black and McKinnon recogmzed each other from Banning. Prior to this,
Black was not too close to McKinnon; he knew McKinnon, but “it wasn’t no
friendship, hatred or anything like that, just respectability, ‘How are you doing,’
‘How are you doing.”” {6 RT 960.) Black asked McKinnon why he was in jail.
McKinnon said he was in for a gun violation; that he and his girliriend werc
riding in a car and had been pulled over, and he had put a gun in her purse. (6
RT 968-969.)

Black had a bottom bunk and McKinnon had the top bunk next to l;im.
One night, McKinnon asked Black if hc knew Moto. Black said yes, and that
he had heard Moto had been shot. McKinnon looked at Black, “a little smile,
and he says, ‘[ did it.”” (6 RT 961-962.) McKinnon said he had gone over to
a fniend’s house at the Meadowbrook Apartments “the previous night,” and as

he was leaving, he saw Moto, crept up on him, pointed a gun at him, said “this

4. Gambic was charged with posscssion of a loaded, concealed weapon,
and subscquently pled guilty to the charge. (7 RT 1033-1034.)

5. At the time of trial, Black had a pending robbery case. (6 RT 953.)
Black entercd into an agreement with the Riverside County District Attorney’s
Office to testify in this case. (6 RT 955-957.) A copy of the agreement,
People’s Exhibit No. 29, is included in the Supplemental Clerk’s Transcrpt,
Volume 1 of [, at pp. 22-26. When Black signed the agreement, he knew he
was saving [ifteen years in pnison. (6 RT 980.)
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is for Scotty,” and shot him in the head. {6 RT 962-964.) McKinnon said Moto
*just crumbled, the body just fell.” McKinnon also said he “shot that white boy
down at the Deseri Edge motel.” (6 RT 964))

When asked if he knew what “This is for Scotty” meant, Black explained
that Scotty was a Crip who was killed at a party, supposedly by a Blood, and
that McKinnon was a Crp. {6 RT 784, 963.) It was common knowiedge on
the streets as to what gang Scotty Ware’s killer was from. The subject was
frequently talked about on the streets. (6 RT 784, 789-790.) The person who
killed Warc was a Blood, supposedly from the Pomona Island Bloods, and was
hanging out in Banning. (6 RT 790.) When asked whether McKinnon had
provided any details about the motel shooting, Black said he did not hear
because he was stunned by the description of how Moto had fallen. (6 RT 964-
965.)

Black ran into McKinnon again, in Scptember of 1995, at the Roberl
Prcsley Detention Center in Riverside. (6 RT 965.) On that occasion,
McKinnon asked Black if he had been contacied by the police conceming these
matters, and if he had said anything. (6 RT 965-966.} Black told him no, and
asked why. McKinnon said that Gregory Taylor, also known as Buff, had said
something to the police or to the district attormey. (6 RT 966.) That rang a bell
with Black hecause Black had mentioned the shootings to Taylor. {6 RT 966-
967.) Black told McKinnon that he had not lalked to anyonc, and had not been
questioned. {6 RT 967.)

California Decpartment of Justice Criminalist Richard Takenaga
compared test rounds fired from the gun found in Gamble’s purse with the
bullets recovered from Martin. (6 RT 849, 851.) In Takenaga’s opinion, the
test round and one of the bullets recovered from Martin were fired from the
same gun, to the exclusion of all other firearms. (6 RT 857-858.) As to the

second bullet recovered from Marlin, it had similar charactenstics to the test
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round, but due to degrading of the bullet Takenaga could not conclusively

identify it as having been fired from the same weapon. {6 RT 859.)
D. The Defense’s Guilt-Phase Case

The defense presented two witnesses, namely Jessie James Brown and
Charles Neazer, in support of its theory that the prosecution witnesses
misidentified McKinnon as the killer, and that the prosecution’s theory that
revenge was the motive for the Martin murder was not supported by the
evidence.

On the night Coder was murdered, Brown was in his room at the Desert
Edge Motel.? (8 RT 1067.) Nona Woodson, someone named G-Man, Chester
Norwood, Melva Murray, Charles Hunt, a person named Tinker, and a person
named Jackie were also in the room. {8 RT 1068-1069.) Brown heard one shot
fired. (8 RT 1068.) After the shot, he waited in the room for fifteen to twenty
minutes before leaving. (8 RT 1070.} Nona had access to Melva Murray’s car,
a light blue Buick with a white top, that was in thc parking lot in front of
Brown’s door. (8 RT 1070-1071.) Brown and Nona tried to leave, but the
police stopped them and arrested them for possession. (8 RT 1071.) Brown
did not sec Kerry Don Scott, a.k.a. K-Poo, therc that night. Brown did not see
McKinnon’s car in the parking lot that evening. (8 RT 1072.)

According to Neazer,” who lived in Banning off and on from 1973
through 15997, there really was not any gang activity in the Banning arca, The

Cnps and the Bloods were mutual friends because evervone knew everyonc.

0. Brown was in custody at the time of trial, for selling rock cocaine.
{8 RT 1065-1066.) 1lc had becn convicted in 1984, of manslaughter. (8 RT
1065-1066.)

7. Neazer, a Blood, was in custody for involuntary manslaughtcr at the
time of trial. He also had prior convictions for possession. (8 RT 1073-
1075,1076.)
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They were not sworn enemics in Banning.¥ (8 RT 1076-1077.) There had
never really been any gang activitics in Banning as far as Crps and Bioods.
{8 RT 1078.) Although Moto never lived at the Meadowbrook Apartments, he
and Neazer went to Banning and spent a lot of time there. (8 RT 1079, 1093.)
That was wherc they hung out, and that was where their familics and friends
were. (8 RT 1093.) A {ew days before the murder, Neazer, Moto and
McKinnon had been together at the Eastside Park in Banning. (8 RT 1080-81.)
The conversation had been friendly; there was no animosity. They had not
come to the park together, but they ended up together, talking and drinking. (8
RT 1081.) Neazer kncw Scotty Ware. Ware might have been affiliated with
the Bioods, but Neazer did not think Warce gang-banged. (8 RT 1082.) Neazer
was in Chinc when he found out Ware had been killed. (8 RT 1082-1083.)
Neazer estimated that Ware was killed in late 1989 or early 1990. (8 RT 1083.)

i
1
i
it

i/

8. According to Kerry Don Scott, the Crips outnumbered the Bloods in
Banning in 1994. (6 RT 780.) The Bloeds and Crips sometimes fought.
Sometimes, differcnt scts of Crips fought with each other. Nevertheless, for the
most part, gang people got along in Banning despite their Crip/Blood status,
(6 RT 781.)

9. On cross-cxarnination, Neazer conceded that there had been thirleen
murders in Banning in 1994, (8 RT 1090.) When asked if he was aware that
the majonty of victims killed in that year had been either Crips or Bloods,
Neazer said he was aware that “a couple of them be gangbangers.” (8 RT
1090-109t1))
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E. The Penaity-Phase Case
1. The Prosecution’s Evidence In Aggravationl?

On December 11, 1984, Margaret Miranda was working in the cafetena
at a continuation school in the Banning Unified School District. McKinnon
bought a piece of beef jerky from Miranda, opened it, decided he did not like
it, and said he wanted his moncy back. Miranda told McKinnon that he could
not return the item since it had been opened. (1f RT 1363-1365.) Miranda was
standing behind a table, and had a money box in front of her. She kept a small
amount of money in the box; never more than ten dollars. (11 RT 1365.}
McKinnon told Miranda he was going to take the money box. Miranda told
McKinnon that if he did, he would go to jail. McKinnon picked up the box and
started out the door, but a teacher stopped him. (11 RT 1365-1366.)
McKinnon shoved the teacher and went out the door. (11 RT 1366.)

In August of 1985, Riverside County Probation Officer Lyle Huffman

interviewed McKinnon conceming the cafetena incident. (12 RT 1473-1474.)

10. In addition to the evidence recited below, the prosecution also
presented evidence in aggravation conceming an incident between McKinnon
and a female named [.inda Bethune. Bethune testified that in 1989, she and
McKinnon both sold rock cocaine in Banning, that on one occasion McKinnon
threw some drugs in her yard when the police came through, that sorncone gave
the drugs to Bethune, and that she would not give them back to McKinnon
when he asked for them a few weeks later. {11 RT 1373,1375-1377.) Bethune
said that sometime later McKinnon walked up to her in her yard and “hauled oft
and hit” her, following which she called the police. (11 RT 1378-79, 1381.)
When asked 1f she ever knew McKinnon to be armed, Bethune said cverybody
that was dealing was armed. (11 RT 1381))

Defense counsel subsequently moved to strike Bethune’s testimony as
failing to conform to the offer or proof and as unreliable. (11 RT 1385} The
court agreed that Bethunce was an incredible witness (13 RT 1637), and
uitimately instructed the jury identifying the cvidencc it could consider under
Penal Code section 190.3, factor (b}, which omitted Bethune’s testimony. (14
CT 4065; 13 RT 1593-1594))
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McKinnon told Huffman that he had purchased a picce of beef jerky, taken a
bitc, and that it was stale, He wanted his money back and told the lady that if
she did not give him his money back he would just take her money box. He
took the box and exited the room. A teacher stood at the doorway to block his
cxit. lec pushed the teacher aside. The teacher took the moncy box and
McKinnen exited the room. (12 RT 1475-1477))

On November 12, 1988, then Banning Police Officer Marshall Palmer
was dispatched to Eastside Park in Banning. (11 RT 1389.) Banning Police
Sergeant Hagan and Banning Police Corporal Shubin went with him. At the
park, Palmer observed a group of ten to fificen Black males, including
MecKinnon and Orlando Hunt, standing around a Toyota pickup. (11 RT 13%0.)
As Palmer approached the group, Hunt got up and walked away., When one of
the officers called to him, Hunt pulled a gun from waistband and threw it on the
ground. As a result, the police patted-down the others in the group for
weapons. McKinnon had a number of .357 caliber rounds in his pocket. He
also had sevcral pieces ol what looked like rock cocaine in a Tupperware
container. {1F RT 1391-1393))

On January 23,1991, Banning Police Officer Paul Herrera was
dispatched to the Eastside Park area. (12 RT 1468-1469.) When he arrived on
the scene, he saw McKinnon and a female standing near a vehicle parked in a
lot at the park. At somc point, Herrera {ound a .44 caliber, Ruger Redhawk
firearm with a six-inch barrel under the vehicle’s drivers seat. (12 RT 1469-
1470.) McKinnon told Herrcra the gun was his; that he had purchased it that
aftemoon. {12 RT 1470))

On August 10, 1992, Banning Police Officer Lowell Wheeler
interviewed McKinnon’s sister, Robin McKinnon, regarding a crime she
reported. {13 RT 1557.) Robin McKinnon said she had been standing behind

McKinnon, who had a cast on his right hand, and he had hit her in her face with
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his nght hand. Robin McKinnon said that MeKinnon tumed around and began
to choke her, they struggled, she broke loose from his grip, and she called the
police. (13 RT 1558.} Wheeler retuned to the home approximately twenty
minutes later, in response to another call from Robin McKinnon, reporting that
McKinnon had returned to the home and was breaking her property. As the
police came in the front door, Whecler saw McKinnon breaking a small,
portable television. {13 RT 1559.) Later, at the police station, McKinnon
spontancously said, “You can keep me for a week or a month, but when I get
out I'm going 1o take care of it.” (13 RT 1560.)"*

On February 5, 1997, at approximately midnight, Thomas Cho, a
correctional officer with the Riverside County Shenff’s Department, conducted
a search of McKinnon’s cell at the Robert Presley Detentton Center. (13 RT
1564.) During the search, Cho found a metal shank, about nine inches long, in
a small space where the light fixture in the cell aftached to the cetling. (13 RT
1565-1566.) A string was attachcd to the shank, which appeared to be useable
to pull the shank out of the space. (13 RT 1569.) McKinnon told Cho he ;vas
in the cell for six to seven months. (13 RT 1568.) The cells are searched once
aweek, duning clothing exchange, and more often if there is a reason to search.
(13 RT 1569.) It1s standard procedure to check the light fixtures when doing
cell scarches. (13 RT 1574.) The parties stipulated that at the time of the
search, McKinnon was the only person living in the cell for about six months,

but prior to that other inmatcs had been housed in the cell. {13 RT 1569-70.)

11. Called as a witness for the prosceution, Robin McKinnon denied
calling the police and reporting that McKinnon had beat her up, denied that she
suffered a broken finger in a confrontation with McKinnon, denied they had
fought over money, denied that she and McKinnon had any physical contact,
denied that he had hit her with a cast, denied he had choked her, and denied he
had been breaking her property. (12 RT 1484, 1486-88, 1488-91.)
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Coder’s fiancee, Darlene Shelton, and Coder had been dating for one-
and-a-half years when he was murdered. They lived together at the Desert Edge
Motel. They had been staying there for seventeen months. (11 RT 1402.) At
the time Coder was murdered, Ms. Shelton was six months pregnant with his
child. {11 RT 1403.) She also had another child, who was six years old at the
time, who considered Coder his father, {11 RT 1406.) Coder’s murder caused
Ms. Shelton to have a difficult labor, during which the ¢hild’s heart briefly
stopped beating. {11 RT 1404-1406.)

Coder’s sister, Dawn Ceder, lived in the same building Coder lived in.
On the night of the murder, Ms. Coder was in her room when she became dizzy
and could not stand up. She saw police officers in the strect and asked them
what had happened. They told her Coder had died. Ms. Coder was an
emotional wreck for a week. As of the time of tnal, she was still an emotional
wreck; she fought with her bovyfriend, she would “freak out,” and she got drunk.
(11 RT 1407-1408.) She became “real sucked up,” 1.e., her thyroid becamc
hyper, she became very thin, and she ran the streets. Coder had always been
there for her. Whenever she had a problem she could go to him; he was her
protector. He always set her straight when she needed it, and he was not there
to do that anymore. (11 RT 1409.)

Coder was the oldest, by six minutes, of Suzannc Coder’s 1dentical-twin
sons. (11 RT 1410.) Mrs. Coder was the night manager at the Desert Edge
Motel when Coder was murdered. She heard the shots, went outside, and
walked toward a crowd that had gathered near the manager’s office. She saw
somebody’s feet laying in the strect. She knew it was Coder by the size of the
feet. (11 RT 1411.) Since Coder’s murder, Mrs. Coder had fits of depression,
cried all the time, and overprotected and spoiled her grandson because his father

was no longer there. She was very close to Coder. He was partially deaf and
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she often took him to [Loma l.inda for speech therapy and operations on his
¢ars, They were “very, very, very close,” (11 RT 1412.)

Gregory Martin’s sister, Mary Martin, was living in Riverside at the time
of Martin’s murder. She Iearnqd about his death via a telephone call from a girl
in Banning. She was “[r]eal close” to her brother, and he told her he would
never leave her. (11 RT 1420.) Afier his death, she felt like somebody was
“just taking everything away” from her; she had lost her mother, and her other
brother was killed five months apart from Martin. Martin’s death resulted in
her not trusting people and staying to herself. (11 RT 1421.1422))

F. The Defense’s Evidecne In Mitigation

Janie Scott was McKinnen’s mother and Robert Smith was his father.,
Mrs. Scott had three other children by Smith; Jovina, Marcina, and Robin. (12
RT 1499.) She met Smith in 1962 or 1963, when she was seventeen years old.
(12 RT 1499, 1534.) Smith was married when he met Mrs. Scott, and he had
ongoing relationships with other women during the time he was seeing her. (12
RT 1402, 1500, 1577))

Durning the time he knew Mrs. Scott, Smith used alcohol, marijuana,
cocaine, and heroin, but heroin was his drug of choice. (12 RT 1578.) Smith
never provided any financial support to the family. He never bought the
children toys, clothes, or food. There were no Christmases or birthday parties.
The year McKinnon was bom, Mrs. Scott went on welfare. (12 RT 1511-1513,
1541.) She was not allowed to cash her checks. Instead she had to wait for
Smith to come buy, and he took all the money. (12 RT 1512.) She had trouble
putting food on the table and had to borrow from relatives and friends. She
once sent the children to bed hungry because she did not have anything for
them to eat. (12 RT 1512.) There were many days when the farmily did not
have enough to eat. (12 RT 1541.)
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Smith did not come around ofien, typically three fimes a month, but
when he did he injecied heroin while in the house. (12 RT 1502-1503, 1541.)
Smith oftcn nodded off in front of the children, i.e., became grogpy from
shooting hcroin. (12 RT 1503.} He committed armed robbery and larceny to
get money for drugs. Hc often sold heroin. (12 RT 1579-1580.) Jovina
Brown’s earliest memorics of Smith consisted of him shooting heroin into his
arm and then passing out. (12 RT 1538-1539.)

Smith was very abusive. He slapped Mrs. Scott around when she was
pregnant with Jovina. Once, while they were arguing, he slapped her around
and burmnt her arm with a cigarette. (12 RT 1501.) He often beat her with an
cxtension cord, knocked her around, slapped her, punched her, and kicked her.
(12 RT 1501, 1505, 1541, 1582.) He frequently beat her up in front of the
children. Once, he beat her all the way as they traveled from her sister’s house
on one side of town to her own house on the otherside of town. (12 RT 1504.)
On another occasion, when Mrs. Scott was seven months pregnant with
McKinnon, Smith hit her in the stomach, with his fist. {12 RT 1507-1508.)

Smith began abusing McKinnon around the time that McKinnon began
walking, He beat the children with belts and clectrical cords. (12 RT 1583,
1542.) He made the kids stay in their room, and if they came out he would get
violent and slap them around. (12 RT 1402.} On one occasion, Mrs. Scott took
her oldest daughter to the emergency room after Smith put the child in a tub of
hot water. (12 RT 1504-1505, 1537.) On another occasion, when Mc¢Kinnon
was two, Smith held the child up by one hand, beat him, and threw him in a
closet. (12 RT 1505.) He made the children stand in the corner facing the watl
for hours at a time. (12 RT 1584.) He picked them up, shook them like rag
dolls, and put them in dark closets for extended periods of time, up to six hours.
{12 RT 1509, 1582, 1585.) One of his daughters was so afraid of him that she

would start shaking when he came in, and her hair started falling out in clumps.

20



{12 RT 1585.) Jovina sustained bruises from some of Smith’s beatings. (12 RT
1542.) Jovina and McKinnen tried to comfort each other. (12 RT 1539.)

McKinnon was very afraid of Smith. When McKinnon wet his bed,
Smith would whip him and make him stand in the comner, sometimes for more
than an hour, in his wet underwear. (12 RT 1508-1509.) McKinnon sometimes
had nightmares as a child. He would wake up screaming and hollering, balled
up in a comner, screaming that Smith was “whooping” him. (12 RT 1510.} The
nightmares began when McKinnon was three years old. (12 RT 1510.)

In 1971, the family moved to the projects in Newark. (12 RT 1513))
Crime was a problem there. (12 RT 1514.) There were shootings, drugs,
fights, killings, and rapes. Taxicabs would not come there. (12 RT 1514-1515,
1540.) The selling and using of drugs was prevalent. People used drugs in the
hallways, (12 RT 1515.) Mc¢Kinnon saw that on pretty much a daily basis, (12
RT 1516.) On one occasion, Jovina and McKinnon were playing outside when
someone hit a man in the head with a bat, and there was blood everywhere.
(12 RT 1540.) When McKinnon was five, he lost part of one of his fingers.
(12 RT 1517-1518.) Despite his surroundings, McKinnon did well in school
and his grades were good. (12 RT 1519,)

Smith went to prison in 1972, after being convicted of homicide. (12
RT 1500, 1518, 1579-1580.) Life got better for the family after he went to
prison. (12 RT 1544-1545.)

That same year, Mrs, Scott began to develop a relationship with a man
named Troy Scott. (12 RT 1520.) They cventually marred. (12 RT 1535.) At
first, Scott treated Mrs. Scott and the children okay. In 1975, they all moved to
California. (12 RT 1520-1521.) Over time, Scott changed. He began using
heroin. (12 RT 1521, 1546.) I{e used heroin and drank wine in front of the
children. (12 RT 1521-1522, 1547.) He developed the “nodding” behavior,
and did so in front of the children. (12 RT 1522.) There were times when the
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lights or gas were tumed ofT, and times when there was no food in the house to
cat. (12 RT 1546.)

About four months after they arnved in California, Scott began abusing
Mrs. Scott, slapping and punching her. (12 RT 1522.) He cnce gave her a
black eye. (12 RT 1522-1523.) The abuse tock place in their bedroom, not in
front of the children. Neveriheless, Scott also beat the children, “with belts, and
whatever.” (12 RT 1523.) He slapped McKinnen around and once beat him
with a belt. McKinnon was afraid of Scott. [f McKinnon wet the bed, Mr.
Scott made him lay in it for a coupie of days before allowing him to get up and
take a shower. (12 1523-1524.) Once again, there were no Christrmases or
birthday parties during the time Scott was in the family. (12 RT 1525))
McKinnon was very protective of his siblings. Hc tried to protect Ms. Brown
from Mr. Scett, (12 RT 1548.)

When the family moved to Riverside County, McKinnon continued to
do well in school and seemed to hike it. He played Pop Wamer football. {12
RT 1526.)

When McKinnon was fourteen or fifteen years old, he began to have
trouble with the law. In 1984, the family moved to Banning, (12 RT 1527))
At some point while a teenager, McKinnon was shet in the arm and feg, (12
RT 1528-1528.)

McKinnon wrotc poetry, well. He continued to write poetry over the
years, including during the time of ral. (12 RT 1529.) McKinnon had a
daughter, who was nine years old as of the time of trial. (12 RT 1529-1530.}
He was a very good father. He has also bcen a good son. Anything Mrs. Scott
asked him to do, he did. (12 RT 1530.} McKinnon was a good brother to
Jovina Brown, and has been good to Ms. Brown’s children and her mother-in-

law. (12 RT 1548.) He loves his nieces and nephews, always tnes to give them
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advice, and tells them to listen to their mothcr and to not get inio trouble, {12

RT 1549.)
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ARGUMENT

L.

THE TRIAL COURT PROPERLY EXERCISED ITS

DISCRETION WHEN IT DENIED MCKINNON’S

MOTION TO SEVER

McKinnon contends the court abused its discretion, and violated his
rights under the Fifth, Eighth, and Fourteenth Amendments to due process and
reliable verdicts, when it denied his motion to scver the Coder murder charge
and 1ts related firearm-possession charges, from the Martin murder charge and
its related firecarm-possession charges. (AOB 45-128.) McKinnon’s claim is
without merit. The court properly exercised its discretion, and McKinnon has
failed to establish that he was substantially prejudiced by joinder.

On May 1, 1995, the prosecution filed an information charging
McKinnon with the Coder murder. On June 21, 1996, the prosecution moved
to dismiss the information and file 2 new complaint consolidating the Coder
murder charge with the Martin murder charge, in order to allege “a double
murder special circumstance” making McKinnon eligible for the death penalty.
{(Pre-Tnal RT 1-2.} The court granted thc motion and ordered the ncw
complaint filed ' (Pre-Trial RT 1.)

On October 8, 1996, the court conducted a preliminary hearing on the
new complaint, following which the court held McKinnon to answer on the
consolidated charges. (1 CT 12-13.)) On October 21, 1996, the prosecution
filed a new information containing the consolidated charges. (1 CT161-163.}

12. The prosecutor advised the court that, although the new filing
rendered McKinnon eligible for the death penalty, a decision had not yet been
as to whether the prosecution was going to seek the death penalty, and the
decision would not be made until after the preliminary hcaring. (Pre-Trial RT
2)
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On September 28, 1998, McKinnon filed a motion to sever the murder
charges and their corresponding firearm-possession charges. (2 CT 301-342)
On December 8, 1998, the prosceution filed an opposition to the motion. On
the same date, the court cond}lcted a heanng and denied the motion, (3 CT
732-750,753-757, 1 RT 95, 110-112))

On February 23, 1999, following the jury’s verdiets, McKinnon filed a
motion for new tnal, arguing, inter aha, that he had been prejudiced by the
joinder of the charges, and that his state and fedcral constitutional nghts to due
process had been violated. (15 CT 4116-4136.) On March 3, 1999, the
prosecution filed an opposition to the motion. (15 CT 4137-4141.) On March
5, 1999, both parties submitted the issue on the writtcn pleadings, without
argument, following which the court denied the motion. (15 RT 1689-1690.)

McKinnon’s motion to sever was primarily based on Williams v.
Superior Court (1984) 36 Cal.3d 441, superceded by constitutional amendment
(see Price v. Superior Court (2001) 25 Cal.4th 1046, 1070). The motion
argucd that McKinnon would suffer substantial prejudice, in violation of his
right to due proccess, if the charges remained joined, because: (1) the evidence
as to each homicide would not be cross-admissible in separate trials (2 CT 309-
315); (2) aspects of the charges were unusually likely to inflame the jury,
particularly gang evidence on the Martin murder (2 CT 315-317); (3) the
evidence in both cases was weak, and thereforc the spillover cffect of the
aggregate cvidcnee would alter the outcome on some or all of the charges (2 CT
317-319); (4) McKinnon’s wiltingness to testify as to one of the homicides
would cast suspicion on his failure to testify on the other (2 CT 319-320); (5)
joinder itself was the sole basis for seeking the death penalty (2 CT 320-323);
and (6) no substantial benefit would be gained from joinder and therefore the
benefits did not outweigh thc prejudice joinder placed on McKinnon (2 CT

323-324) He further contended that denial of severance would violate his siate
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and federal constitutional rights to equal protection. (2 CT 324-328.) In
support of the latter claim, he argued that a defendant who was accuscd of first
degree murder with a special circumstance was entitled to have his guilt
determined by a jury that had not been tainted by prejudicial evidence of an
unrelated matter. (2 CT 324-328))

In its wnitien opposition to the moticn, the prosecution argucd that the
consohdated charges did not involve a weak case being joined with another
weak case or a strong casc. Rather, the prosecution argued, both cases had
equally strong and convincing evidence, consisting of: (1) several eycwitnesses
in the Coder murder; (2) the fact that the weapon used to murder Martin was
found in McKinnon’s girlfriend’s possession; and (3} the fact that McKinnon
admitted tc a fellow inmate that he committed bath murders. (3 CT 754.) The
prosecution acknowledged that people might differ in their assessment of the
relative strength of the two cases, but disagreed with McKinnon’s contention
that identity was an inherent weakness in either case. (3 CT 755.) The
prosecution further argued that the evidence in each of the crimes was cross-
admissible under Evidence Code section 1101, subdivision (b),~2 to prove
modus operandi and identity. (3 CT 755-757.)

Atthe heanng, defense counsel generally presented the same arguments

contained in the written motion. In particular, counsel emphasized that the

13. Evidence Code section 1101, subdivision {b) provides:

“(b) Nothing in_this section prohibits the admission of
cvidence that a person comrmitted a crime, civil wrong, or other
act when relevant to prove some fact (such as motive,
opportunily, intent, preparation, plan, knowledge, identity,
absence of mistake or accident, or whether a dcfendant in a
proseculion for an unlawful sexual act or attempted unlawfu!
sexual act did not reasonably and in good faith belicve that the
victim consented) other than his or her disposition to commit
such an act.”
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evidence in the two murders was not cross-admissible, the patterms and
characteristics of the crimes were not so unusual and distinctive that the
evidence was cross-admissible as to identity, the gang cvidence in the Martin
murder was inflammatory as to the Coder murdcer, and the two cascs were
independently weak. (1 RT 95-100, 105-107.)

The prosceution responded that Wiliiams v. Superior Court preeeded the
enactment of Penal Code section 954.1, added by initiative mcasure (Prop. 115)
and approved by the voters June 5, 19904 (1 RT 101.) The prosecution
further argued that the gang evidence was relevant to motive and not so0
inflammatory that it would be unduly prejudicial. {1 RT 102-103.) As to the
claim that both cases were weak, the prosccutor acknowledged both murders
had witncsses who were drug uscrs with criminal histories, but argued the
consclidated charges did not tie an extremely strong case tied to an extremely
weak one. Rather, the Coder murder involved eyewitnesses and McKinnon’s
admission that he committed the murder, and the Martin murder involved

MecKinnon’s admission to the shooting. (1 RT 102-103.)¥ Therefore, the

14. Penal code section 954.1 provides:

“In cases in which two or more different offenscs of the
same c¢lass of crimes or offcnses have been charged together in
he same accusatory pleading, or where two or more accusatory
pleadings charging offenses of the same class of cnimes or
offenses have been consclidated, cvidence conceming one
offense or offenses need not be admissible as to the other offense
ot offenses before the jointly charged offenses may be tried
together before the same trier of fact.” (Cal. Pen. Code, § 954.1.)

15. McKinnon claims the prosecutor did not dispule that both cases
were rclatively weak, and instcad had argued that the law was not concemed
with the effect of joining two weak cascs bit rather with the effect of joining an
extremely strong case with a weak one. (AOB 52.) McKinnon’s assertion
overlooks the fact that the prosccution’s written opposition to the motion had

27



prosecutor maintained, in light of Penal Code section 954.1, the counts should
not be severed. {1 RT 104-105))

Finally, the court and the parties addressed the possible logistical issucs
that mught result if the charges were severed. The court was concemed that
severance might necessitate three trials, i.e., a non-death-penalty qualified jury
to consider the Coder murder, a second non-death-penalty qualified jury to
consider the Martin murder, and a death-penalty qualified jury to consider the
multiple-murder allegation and the penalty phase., (1 RT 107-108.} Defense
counsel said severance would require only two tnals, i.e., an ordinary non-
capital murder tnial, followed by a second tnal in which the prosecutor could
allege a prior-murder special circumstance under Penal Code section 190.2,
subdivision (a)(2). (1 RT 108-109.) The prosccutor replied that the proposed
two-trial procedure would not cure McKinnon’s concems because there would
still be a sptllover issue, 1.€., the second jury would know McKinnon had been
convicted of a prior murder. (1 RT 109-110.)

Following argument, the court demed the moticn to scver. In support
of its ruling, the court noted that Penal Code section 954 allowed the case to
procecd with the charges joined. The courd held Hareld Black’s testimony, that
MeKinnon admitted shooting Mr. Martin and also admitted shooting some
“white boy” at thc Desert Edge Motel, along with evidence indicating
McKinnon had access to small handguns within a brief period of time between
the homicides, was cross-admissible. As to the relative strength of the cases,
the court found it was not a matter of one overwhelmingly strong case
prejudicing McKinnon by influencing the jury to find him guilty in a second
case where therc was little or no evidence. As to the inflammatory nature of

joining the cases, the court said the gang evidence appeared to be admissible as

already addressed the assertion that two weak cases had been joined, (3 CT
754.)
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to motive in one murder, but in the overall scheme of things that would not
deprive McKinnon of due process on the other charge. Noting judicial
economy was an issue and that it involves a balancing test, the court said that
given the cross-admissibility of evidence, trving the matters together would not
deny McKinnon his right to a fair trial. (1 RT 110-112.)

On December 10, 1998, the court clarified its ruling denving the motion.
The court noted that the prosecution had been urging the court to consider the
cross-admissibility of evidence as it related to California Evidence Code section
1101, subdivision (b). The court did not find the crimes distinctive enough
under People v. Ewoldt (1994) 7 Cal.4th 380, to introduce for purposes of
identifying the perpetrator; rathcr, the court found Harold Black’s testimony
cross-admissible regarding whether McKinnon made the admissions to Black
in the first place, and as to whether McKinnon had been telling the truth in his
adrnissions or was merely bragging. The court found it admissible because it
showed Black had specific knowledge of the murder, namely the street name
and the {act that Martin was shot, and therefore the evidence was circumstar‘nial
evidence of the knowledge imparted to Black and corroborated that McKinnon
was telling the truth when he made the statements to Black. (2 RT 120-122.)

A. The Court Properly Exercised Its Discretion

The law prefers consolidation of ¢charges because it ordinanly promotes
efficiency. Whether a trial court properly joined crimes under Penal Code

section 954 concems a guestion of law and is subject to independent review

16. Pcnal Code section 954 provides:

“An accusatory plcading may charge two or more
different offenses connected together in their commission, or
different statements of the same offense or two or more different
offenses of the same class of crimes or offenses, under separate
counlts, and if two or more accusatory pleadings are filed in such
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on appeal, but whether severance was required in the interests of justice is
reviewed for an abuse of discretion, (People v. Alvarez (1996) 14 Cal.4th 155,
188.} In determining whether the trial court abused its discretion in denying a
severance motion, the record before the trial court at the time it ruled on the
motion is examined. {People v. Gutierrez (2002) 28 Cal.4th 1083, 1120.)
The critcria used to evaluate whether there was an abuse of discrction
are:
(1) evidence on the cnmes to be jointly tned would not be cross-
admissible in separate trials; (2} certain of the charges arc unusually
likely to inflame the jury apainst the defendant; (3} a “weak™ case has
been joined with a “strong” case, or with another “weak™ case, so that
the “spillover” effect of the agpregate evidence on scveral charges might
well alter the outcome of some or all of the charges; and (4) any one of
the charges carries the death penalty or joinder of them turns the matter
into a capital case.
{People v. Manriguez (2005) 37 Cal.4th 547, 574 (Manriquez).)
Ordinanly, cross-admissibility dispels any inference of prejudice.
However, the abscncc of cross-admissibility alonc does not demonstrate

prejudice. {People v. Stitely (2005) 35 Cal.4th 514, 535§-532 (Sttely), Pen.

cases in the same court, thc court may order them to bc
consolidated. The prosecution is not required to elect between
the different offenses or counts sct forth in the accusatory
pleading, but the defendant may be convicted of any numbecr of
the offenses charged, and each offcnse of which the defendant is
convicted must be stated in the verdict or the finding of the court;
provided, that the court in which a case is triable, in the interests
of justice and for good causc shown, may in 1is discretion order
that the different oftenses or counts set forth in the accusatory
pleading be tried separately or divided into two or more groups
and each of said groups tried scparatcly. An acquittal of onc or
more counis shall not be decemed an acquittal of any other count.”
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Code, § 954.1 [evidence conceming ong offense need not be admissible as to
any othcr offense in order to be tried together].) In cases where the joinder
itsell gave nise to the special circumstance allegation, e.g., multiple murder
under Penal Code section 1902, subdivision (a)(3)), a higher degree of scrutiny
must be given to the issue of joinder. (People v. Bradford {(1997) 15 Cal.4th
1229, 1318 (Bradford).)

Because a ruling on a motion to sever involves weighing the probative
value of joinder against the prejudicial effect, the bencficial results from joinder
are added to the probative-value side in the weighing process. (People v.
Walker (1988) 47 Cal.3d 605, 623.} Therefore, in order to establish prejudice,
a defendant muslt make an even stronger showing of prejudicial effect than he
would have to show in determining whether to admit other-crimes evidence in
a severed trial. (/bid.)

If the trial court’s ruling is correct, the defendant’s convictions cannot
be reversed unless joinder was so grossly unfair as to deny duc process.
(Stitely, supra, 35 Cal.4th at p. 531.} Improper joinder does not, by itself,
violate the federal Constitution, but ratscs a constitutional violation only if it
results in prejudice so great as to deny a fair trial. (People v. Sapp (2003) 31
Cal.4th 240, 259-260, citing United States v. Lane {1986) 474 1S, 438, 446 fn.
8106 S. Ct. 725, 88 L. Ed. 2d 814.) Thus, even if the trial court abused its
discretion in refusing to sever, reversal is unwarranted unless, to a reasonable
probability, the dctendant would have received a more favorable result in a
separate trial. (People v. Avila (2006) 38 Cal.4th 491, 575.)

In light of the facts before the tnal court at the time McKinnon made his
motion to sever, he fails to establish that the court’s denial of his motion was

outside the bounds of reason.Y (Manriguez, supra, 37 Cal.th at p. 574;

17. McKinnon's first allegation that the court abused its discretion
involves a lengthy discussion on the 1ssue of whether there was something so
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People v. Bradford, supra 15 Cal 4th at p. 1315.) McKinnon concedes that the
murder countis agaist him werc properly joined under Penal Code scetion 954.
(AOB 50-51.) Indeed, the crimes were of the same class, so as a matter of law,
they were properly joined. (People v. Stitely, supra, 35 Cal.4th atp. 531.) The
issue, therefore, is whether the trial court abused its discretion by not severing
the counts based on the record before it at the time of the motion. The record
reveals that the court properly cxercised its discretion.

The court was correct when 1t ruled Black’s testimony cross-admissible.
Only retevant evidence is admissible. Relevant evidence is defined in Evidence
Code section 210 as evidence “having any tendency in reason to prove or
disprove any disputed fact that is of consequence to the determination of the
action.” The test of relevance is whether the evidence tends “‘logically,
naturally, and by reasonable infecrence’ to establish materal facts such as
identity, intent, or motive. [Citations.|” (People v. Garceau (1993) 6 Cal.4th
140, 177.)

According to the preliminary hearing transcript, Black said McKinnon
told him he shot Mr. Martin and “some white boy” at the Desert Edge motel.
(1 CT 122, 143.) Regardless of any defense attempts to impeach Black’s
credibility, in light of the fact that the murder weapon in both killings was a
handgun, Black’s proffered testimony had a tendency to prove, just as the tnal

courl noted, that McKinnon had access to handguns in the brief time period

distinctive about the two murders that it led to cross-admissibility for purposes
of identification under Evidence Code section 1101, subdivision {b). {AOB 55-
60.) This discussion is a strawman. The courl rejected the notion that section
1101, subdivision (b), provided a basis for cross-admissibility. (2 RT 120-122.}
{Sec People v. Stern (2003) 111 Cal.App.4th 283, 296-297 [Evidence Code
section 1101, subdivisions (a) and (b) have nothing to do with the resolution of
a case involving the victim’s testimony as to an uncharged offense that was
received solely on the 1ssue of the victim’s believabilityl; see Evidence Code,
§ 1101, subd. (¢) {*Nothing in this section affeets the admissibility of evidence
offercd to supporl or attack the credibility of a witness.”].)
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surrounding the two murders. Morcovcer, the fact that Black said McKinnon
told him he shot both victims and that he shot Martin in the head, as tumed out
to be the case, meant Black’s proffered testimony also had a tendency to prove
that McKinnon told Black the truth and had not just bcen bragging.

In addition, the proffered gang evidence was not unduly inflammatory.
In fact, it was rclatively minimal, particularly when it 1s compared to the most
prcjudicial aspect of the Coder murder, i.e., its total sensclessness. In other
words, neither case was more epregious than the other, and therefore neither
was unusually likely to incite the jury against McKinnon. (See Manrigquez,
supra, 37 Cal.dth at p. 634 [none of the four charged homicides was
“significantly morc cgregious” than any of the others, and “therefore none were
‘unusually likely to inflame the jury against the defendant.””’].)

Further, contrary to McKinnon’s asscrtion (AOB 70-89), this was not a
matter of two wcak cases being joined, resulting in a spillover ctfect that might
alter thc outcome. Although the lay witncsses to the murder had criminal

rccords and substance abuse problems,¥ thc cascs as a whole were not

18. In 1994, Hunt was using cocaine, PCP, manjuana, and alcohol. (4
RT 548.) Gina Lee had several convictions for prostitution and was in custody
at the time of trial. (4 RT 644.) Johnetta Hawkins was in custody at the time
of tnal. She had been using cocaine since 1984, and at the time of the murder,
she had been stole to support her $100-a-day rock cocaine habit. (5 RT 725-
727, 739-742) At the time of the murder, Kerry Don Scott, who was in
custody in Arizona at the time of trnal, was a snitch for Bannin g Police
Detectives Herrera and Caldwell. He used the money he was paid, as well as
moncy he obtained by selling drugs, to buy cocaine for his hundreds-of-dollars-
a-day habit. (6 RT 775-777,811-812, 815.) He had also assisted the Banning
Police Depariment and Riverside County District Attomey’s Office in two other
murder cascs. {6 RT §13.) Harold Black had a history of criminal convictions,
mcluding assault with a deadly weapon resulting in great bodily injury, petty
theft, and spousal abuse resulting 1n great bodily injury. {6 RT 952-954.} In
addition, at the time of tnal he had a pending robbery case. (6 RT 953.) Black
entered into an agreement with the Riverside County District Attomey’s Office
to testify in this case. {6 RT 955-957.) A copy of the agreement, People’s
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independently weak. The Coder case was based on eyewitness testimony
corroborated by MeKinnon’s admission. Moreover, the testimony was further
corroborated by the fact that the eyewitnesses accounts of the murder were
notably consistent with the findings of the pathologist who performed the
autopsy, i.2., the gun was level to the ground and pressed against Coder’s head,
and Coder would have fallen within no more than a step or two (5 RT 718, 721,
724), just as Hunt and Scott descoibed. As to the Martin murder, it was
principally based on McKinnon’s admussions that were just short of a
confession, and the fact that one week after the murder, McKinnon gave the
murder weapon to his girlfriend. Thus, there was strong evidence supporting
both cases, and independently the cases were of relatively equal strength,

As to the fact that joinder tumed this matter into a capital case, the trial
courl took that into consideration when it ruled on the severance motion.
Consistent with Bradford, 15 Cal.4th at 1318, the court carefully scrutimzed the
motion and the proffered evidence before the court, and realized some
fundamental facts, i.c., Black’s testimony was cross-admissible, the gang
evidence was minimally prejudicial on the Coder murder, and both cases were
of relatively equal strength.

McKinnon also argucs that the benefits of joinder were minimal, while
severance would have actually conserved judicial resources. (AOB 90-95.)
Respondent disagrees. Although pcople could reasonably quibble over whether
severance would have required two or three trials, it is indisputable that the
singlc trial was significantly more efficient than multiple tnals would have
been.

Disagreeing with the foregoing analysis, McKinnen argues that Black’s

proffered testimony was not cross-admissible on the basis the court cited.

Exhibit No. 29, is included in the Supplemental Clesk’s Transcript, Volume I
of I, at pp. 22-26.
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{AOB 62-67.} In support of his argument, McKinnon cites People v. Brown
(1993) 17 Cal.App.4th 1389 {Brown), and claims it is analytically identical to
the instant matter. (AOB 65.) Specifically, he claims courts have repeatedly
condemned the admissicn of a defendant’s other crimes in order to bolster a
prosecution witness’s credibility regarding the charged crime. (AOB 62, citing
Brown, supra, 17 Cat. App.4th at pp. 1396-1397.}

In Brown, the court allowed some detectives to testify that the defendant
admitted molesting two females who were not the subject of the charged
offenses. The court also admifted testimony from one of the victims in the
uncharged matter. {Brown, supra, 17 Cal.App.4th at p. 1394.) The trial court
admitted the evidence of the uncharged matters on the theory that it bolstered
the detectives” testimony regarding the defendant’s admission that he molested
the victim in the charged offense. (/4. at p. 1396.} The court’s reasoning
appeared to be based on the notion that the defendant had volunteered the
information regarding the uncharged victims. As the reviewing court
explained, however, the record showed that rather than volunteering the
information, the defendant had responded to questions asked by the detectives.
Therefore, the reviewing court concluded, an inference ¢ould not be drawn
from the detectives’ knowledge of the uncharged victims that the defendant
must have confessed to molesting the charged victim. Instead, the court said,
the only inference that could be drawn from the referenced evidencc was that
the defendant had a propensity to molest young girls. (/bid.)

Although the principle McKinnon cites is correct (see Brown, supra, 17
Cal.App.4th at 1396-1397 [“As a general rule, the courts have interpreted
Lvidence Code section 1101 as not permitting introduction of uncharged prior
acts selely to corroborate or bolster the credibility of a witness.”] [emphasis in
original], that is not what happened here. The court did not rule that Black’s

testimony was admissihle under Evidence Code section 1101, In fact, the
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court’s rejection of that theory of admissibility was consistent with Evidence
Code section 1101, subdivision (c), which provides that nothing insectioni 101
affects the admissibility of evidence offered to support or attack a witness’
eredibility. Here, the court ruled the evidence was cross-admissible because
McKinnon’s statements to Black tended to corroborate Black’s profiered
testimony as to the charged crimes. Thus, Brown does not support MeKinnon’s
contention.

McKinnon also argues that the court abused its discretion because, even
assuming Black’s testimony regarding one of McKinnon'’s admissions was
relevant to his credibility regarding the other admission, it went to a collateral
issue tangentially relevant, and was substantially outweighed by the prejudice
created by admitting all of the testimony regarding the commission of another
murder. (AOB 67.) McKinnen is incorrect. Black’s proffered testimony
cannot reasonably be characterized as tangential. It was significant to the
prosecution’s case on the Martin murder, and it corroborated Hunt’s testimony.
Therefore, its probative value was not substantially outwcighed by its potential
for undue prejudice. (People v. Gonzalez (2005) 126 Cal. App.4th 1539, 1550
[“{Blecause a motive is ordinarily the incentive for criminal behavior, its
probative valuc generally exceeds its prejudicial effect, and wide latitude is
permitied in admitling evidencc of its existence.”], quoting People v. Lopez
{(1969) 1 Cal.App.3d 78, 85}1.)

In sum, McKinnon fails to establish “a clear showing of potential
prejudice,” or that the triat court’s denial of his severancce motion was “outside
the bounds of reason.” (Manriquez, supra, 37 Cal.dth at p. 576 citing People
v. Ochog (2001} 26 Cal.4th 398, 423; and see alsc People v. Catlin (2001) 26
Cal.4th 81, 110-113, 109 {upholding trial court's denial of the defendant's

motion to sever one murder count from a second murder count].)
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B. McKinnon Was Not Deprived Of His Right To A Fair Trial

McKinnon claims he was, in fact, ultimately prejudiced by the denial of
his motion in the following respects. First, he argues that the prosecutor never
argued the theory upon which the court based its ruling that Black’s testimony
was cross-admissible, and in fact deviated from the basis of the court’s ruling.
{AOB 100-101.) McKinnon is incorrect. During recbuttal argument, the
prosecutor argued, inter alia, that Black’s testimony, to the effect that Black said
McKinnon told him he shot Martin in the head, reflecled a fact that Black could
only have known 1f McKinnon did, in fact, tell him. (9 RT 1219-1220.) This
was consistent with the fundamental basis for the court’s pre-trial ruling that
Black’s proffered testimony was cross-admissible, 1.e., because it tended to
prove whether McKinnon told Black the truth or had merely bragged about
something., (2 RT 120-122.)

Although McKinnon is correct when he asseris that, in one instance the
prosecutor deviated from the basis of the courl’s ruling on cross-admissibility
when he argucd, withoui objection by the defense, that the fact that Black’s
knowledge of the Martin murder weapon being seized by the police when
McKinnon put it in “the girl’s purse, in the car, something like that, close to
that[,]” also proved Black’s truthfulness. (9 RT 1220.) But the prosceutor only
argued this point in response to defense counsel’s argument that Black was a
liar as evidenced by the fact that Black could not provide any details regarding
the Martin murder. (9 RT 1191-1192.) (Scc Peaple v. Thornton (2007)
WL 1839127 [in penalty phase argument, prosecutor may attack defense
argument}; People v. Huggins (2006) 38 Cal.4th 175, 207 [prosecution may call
attention to deficiencies in defense closing argument].)

Second, McKinnon claims he was prejudiced because the eyewitnesses
to the Coder murder had strong motives to falsely implicate him, and they gave

accounts of the crime that were inconsistent with each other, the physical
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evidence, and their prior statements. (AOB 102-115.) But the wimesses’
motives and inconsistencies were brought out on cross-examination and
emphasized during the defense’s closing argument. (9 RT 1149-1200.) In
addition, as mentioned above, Hunt and Scott were consistent on key points,
1.e., the gun being level to the ground and pressed against Coder’s head, the
absence of any conversation or confrontation between McKinnon and Coder
prior to the shooting, and Coder falling to the ground immediately after being
shot, just as the autopsies confirmed.2’ Moreover, any inconsistencies simply
went to Hunt’s and Scott’s credibility, which was an issue for the jury, and the
same situation would have emerged in separate trials.

Third, McKinnon claims he was prejudiced because the gang evidence
in the Martin case was irrelevant in the Coder case, highly inflammatory, and
likely to lead to prejudicial inferences regarding McKinnen’s cnminal
disposition to commit both murders. (AOB 67-70.) However, as discussed
above and as will be discussed 1n greater detail in Argument Il below, the gang
evidence in this consolidated trial was relatively minimal, and the most
prejudicial feature of the Coder murder was its senselessness. Thus, compared
to the facis of the Coder murder, the gang evidence was not unusually likely to
inflame the jury against McKinnon.

Fourth, McKinnon claims he was prejudiced because the evidence
supporting the Martin charge was weaker than the evidence supporting the
Coder charge. (AOB 115-122.) Once again, as discussed above, both cases

primarily depended on whether the jurors believed the prosecution’s witnesses,

19. A point bears mention. McKinnon claims Scott testified that the
gun was two to three feet from Coder’s head when MeKinnon fired it. (AOB
109.) Although McKinnon is correct when he asserts Scolt so testified, he fails
to mention that Scott later ¢larified that he meant McKinnon stood two to three
feet from Coder, not that the gun was two to three feet away from Coder., (6 RT
831.)
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and the fact that the Coder case had more witnesses to evaluate did not alter the
Tact that credibility was the principal issue at tnal. Thus, the evidence in cach
case was relatively equal, and both had strong evidence supporting the charges,
including consistency between the eyewitnesses’ testimony and, the forensic
evidence.

Fifth, McKinnon clairmns he was prejudiced because the prosecutor
impropetly encouraged the jurers to consider the charges in concert as
demonstrating a common modus operandi and an inference of identity, and the
jurors were not instructed on these theories. (AOB 122-126.) In support of his
contention, McKinnon highlights the prosecutor’s staterent that

“nobody said anything different than the method and manner that the
two murdcr [sic] were done, they were done by the same person, thecy
were used by the same manner, shot, was even the same part of the
body, there was no robbcries, there was no physical fights, there was no
— no rape cascs . . . They were basically very similar types of murders.
And the only witnesses that identified people identified Popeye as
having done the murder.”

(AOB 123, quoting 9 RT 1228, italics added in AOB.) McKinnon also points
to another instance where the prosecutor argued, *Did anybody say that it
wasn’t shots to the head, that it wasn’t out in the night, out in the open, both
murders being the same? No.” (AOB 123-124, citing 9 RT 1207, italics added
m AOR))

The quoted passages from the prosecutor’s argument do not support
McKinnon’s contention. As to the first passage, he omits a portion of the
argument preceding the quoted scction. At that point In argument, the
prosecutor was answering defense counsel’s contention that discrepancies in the
witnesses testimony rendered said testimony unbelievable. In response, leading
up to the quoted scction the prosecutor said,

All right, It’s the People’s position in this case that the witmesses
basically testified to the same basic facts, There was some discrepancies
in the testimony from one person to the other, certainly counsel pointed
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out all the discrepancies in the case, but nobody said anything different

£

(9 RT 1228.) Thus, when the relevant portion of the argument is vicwed in
context and in its entirety, it is apparent that the prosecutor was not urging the
jury to infer a common modus operandi; instead, he was urging them to
consider that, despite any discrepancies, the winesses were relatively consistent
in their descriptions of what they saw and heard, This construction of the
prosecutor’s remarks 15 bolstered by the fact that the defense did not object to
the argument.

As to the second passage McKinnon quotes, the paragraph immediately
preceding the quoted onc reads as follows:

And certainly defense counscl did an excellent job of pointing out
every discrepancy in this case that took place in witnesscs’ testimony,
anywhere, staiements they had made in the past. But you have to
remember, what was the importance of those items that were discrepant?
Did anybody say a diffcrent person was the shooter? Did anybody say
anything like that?

{9 RT 1207.) Thus, in context, the prosecutor was not improperly urging the
jurors to infer a common modus operandi from viewing the two murders
together. Rather, he was arguing that none of the witnesses werc discrepant
regarding the actual murders vis-a-vis other discrepancies going to collateral
matters. And once again, this construction is bolstered by the fact that there
was no objection to the argument.

Finally, as noted above, the cvidence in both cases was relatively strong.
The eyewitnesses in the Coder case were consistent on key points and were
consistent with the forensic evidence. As to the Martin case, Marcus’s account
to Palmer of what he saw was also consistcnt with the forensic evidence,
McKinnon virtually confessed to¢ committing the murder, and the murder

weapon was lound in McKinnon’s car a week after the killing.
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In sum, it is not reasonably probabic that McKinnon would have
reccived a more favorable result in separate tnals. {People v. Avila, supra, 38
Cal.4th at p. 575.) Accordingly, this Court should also reject McKinnon’s
contention that the joint trial violated his right to due process. (See People v.
Sapp, supra, 31 Cal.4th at pp. 259-260, [“Having concluded that defendant
suffered no prejudice from the joint trial of the three murder counts, we also

reject his contention that the joint trial violated his due process rights.].}

I,

THE COURT PROPERLY EXERCISED ITS

DISCRETION TO ADMIT RELEVANT GANG

EVIDENCE

McKinnon contends the court abused its discretion, and violated his state
and fedcral constitutional rights to confrontation, to a fair tnal, and to a rchable
jury determination, when it denied his motion to exclude evidencc that he was
a member of the Crips and that the Martin murder was gang-motivated. He
argues that the evidence was irrelevant and inadmissible as to the joined mu1.'der
charge, and the danger that it might creatc undue prejudice substantially
outweighed its probative value, He further contends that the court erred in
overruling defense counsel’s objections, on hearsay and foundation grounds,
to the prosccution’s presentation of evidence to prove that the gang evidence
was relevant to motive, thereby violaning state law and his Sixth Amendment
right to confrontation, (AOB 129-155.) McKinnon’s contention is without
ment. The evidence was not hearsay because it was not offered for the truth of
thc matter asscrted. In addition, it was relevant to motive on one of the murders
and not unduly prejudicial as to the other. Further, the court comrectly
concluded that the prosecution had laid an adequate foundation for what was
common knowledge on the streets of Banning., Moreover, McKinnon’s

admissions to Harold Black authenticated the foundation.
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Prior to trial, MeKinnon filed 2 motion to exclude, pursuant to Evidence
Code section 352, all evidence of gang membership and “activities of the
defendant.” (2 CT 435-440.) He argued that the prejudicial effect of the
proffered evidence subslantially outweighed its probative value because, if the
Jury became aware of his membership in a Los Anpeles street gang, it would
likely infer he had a violent nature and therefore was morc likely to have
committed the homicides. He further argued that the gang evidence was only
linked to the Martin homicide, which would likely lead to the information
spilling over into the jury’s deliberations on the Coder homicide, which in tum
would subsiantially increase the likelihood of a guilty verdict in the Coder
matter even thouph there was nothing connecting the Coder murder to pang
activities. He also argued that the evidence linking the Martin homicidc to gang
activity was weak and contradicted by other prosecution evidence, namely that
onc prosecution witness would testify that McKinnon told him he killed Martin
in retaliation for the death of a friend who was a fcllow gang member, whercas
a second prosecution witness would testify he heard McKinnon arguing with
Martin over moncy just beforc the shooting. Therefore, he maintained,
admission of the evidence would create a substantial danger of tainting the jury
pool, which would preciude a fair trial. (2 CT 438-39.)

The prosecution argucd the cvidence should be admitted as relevant to
motive. The prosecutor proficred that years carlier Scotty Ware, a fellow
member of McKinnon’s gang, was shot by a member of Martin’s gang, and
when McKinnon saw Martim alone in the middle of the strect he shot him in an
act of revenge for Martin’s gang having shot someone from McKinnon’s gang.
The prosecutor furlther argued that the evidence was not so inflammatory that
a juror would convict McKinnon of murdering Coder because of what was

known about the Martin murder. {1 RT 102-03, 105.)
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Defense counsel] replied that, at the preliminary hearing, Investigator
Palmer testified that Martin was a member of the Bloods and, in Palmer’s
opinion, McKinnon was a member of the Crips. {1 RT 105.) Counsel argued
that Black *waffled” at the p}'eiiminary hearing and said the shooting only
might have been gang-affiliated® (1 RT 106.}) Counsel also asserted that
Black said the gangs in Banning were not natural enemies and confrontations
between the gangs tended to be minor. (1 RT 106-07.)

The court denied the motion, finding the evidence was relevant as to
motive in the Martin murder. The court lurther {ound that, in the overall
scheme of things, admission of the evidence would not violate McKinnon’s
right to due process. {1 RT [11-12.)

A. The Court Properly Exercised 1ts Discretion When It Denied

McKinnon’s Motion

Gang evidence is admissible to prove motive or identity, “so long as its
probative value is not outweighed by its prejudicial effect.” {Peaple v. Wiiliams
(1997) 16 Cal.4th 153, 193 (Williams), citing People v. Champion (1995) 9
Cal.d4th. 879, 922-923.) Nevertheless, the admission of evidence of a

defendant’s “gang membership creates a nisk that the jury will improperly infer

20. Contrary to counsel’s assertion, Black was unequivocal at the
preliminary hearing on the question of whether the Martin murder was gang
rclated. Black said McKinnon told him he shot Martin “for the homey Scotty.
..” The prosecutor asked Black what the term “homey” meant. Black replied,
“(Guy, you know, you grew up with. Could be gang-affiliated, could not be
gang-affiliated but, you know, it’s just home boy.” (I CT 122.) Thus, Black
was providing a genenc definibon for the tcrm “homey,” and was not
suggesting that McKinnon said anything other than that he had killed Martin for
gang-related reasons. Moreover, Scott specifically testified that MeKinnon was
a Crip, Ware was a blood, it was common knowledgc on the streets that Ware’s
killer was a Blood, the subject of what gang Ware’s killer was from was
frequently talked about on the streets of Banning, and that the Killcr was
hanging out in Banning. (6 RT 784, 789-790.)
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the defendant has a criminal disposition and is thercfore guilty of the offense
charged.” (Williams, supra, 16 Cal.ath at p. 193.) Thercfore, even where
evidence of gang membership is relevant, courls should carefully evaluatc the
evidence before admitting it, because it might have a highly inflammatory effect
on the jury. ({bid.; see People v. Hernandez (2004) 33 Cal.4th 1040, 1049 [as
with all 352 issues, particularly ones involving gang cvidence, it involves 2
careful balancing test between the potential undue prejudice to the accused and
the probative value of the evidence].)

In Williams, a capital case, the prosecution theory was that the victim,
dressed in blue like a Crip, went into an area claimed by both the Bloods and
the Crips and was shot by a Blood because he appeared to be a Crip. (Williams,
supra, 16 Cal.4th at pp. 193-194.}) In support of the thcory, the prosecution
presented testimony from experts and lay witnesses to the effect that the
defendant was a member and leader of a Blood gang set operating in the area
of the murder, and the defendant led a meeting of Blood gang sets where killing
Crips was discussed and weapons were distributed, and teshmony desenbing
gang colors, behavior and areas of influence. (/d. at p. 194.) In rejecting the
defendant’s claim that evidence of the defendant’s gang membership and gang
activities was irrelevant, this Court cxplained that the evidence had a tendency
in rcason to prove the defendant had a motive for the murder. {/d. at pp. 193-
194) Inrejecting the defendant’s claim that the probative value of the evidence
was outweighed by its prejudicial effect, this Court explained that the evidence
had more than minimal probative valuc becausc it tended to establish that the
victim was a member of a gang that had a deadly rivalry with the defendant’s

gang. ({d atp. 194.)
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Here, the court was asked to rule on a motion in limine based on the
transcripts of the preliminary hearing in the Martin case and the Coder case 2
The transcripts revealed that the proffered gang evidence consisted of a witness
who would testify that McKinnon admitied murdenng Mr. Martin and adnutted
his mottve for so deing. In addition, the transcripts revealed absolutely no
suggested motive for the Coder murder. Thus the court knew there was a
proffered gang-related motive in one case, the gang evidence was minimal, and
the other murder was apparently senseless.

Given that the charges were joined, that gang evidence is generally
admissible to prove motive (see Williams, supra, 16 Cal.4th at p. 193; People
v. Martinez (2003) 113 Cal.App.4th 400, 413 [“Case law holds that where
evidence of gang activity or membership is important to the motive, it can be
introduced even if prejudicial.”], quoting People v. Martin (1994) 23
Cal.App.4th 76, 81, People v. Gonzalez, supra, 126 Cal. App.4th at p. 1550,
[“[B]ecause a motive is ordinanly the incentive [or criminal behavior, its
probative value generally exceeds its prejudicial effect, and wide latitude is
permitted in admitting evidence of its existence.”], quoting People v. Lopez,
supra, 1 Cal.App.3d at p. 85), and the gang evidence in this case was narrow
and minimal, in light of Williams, 16 Cal.4th 153, it cannot reasonably be said
that the trial court abused its discretion under section 352 when it denied the
defense’s pre-tnal motion to exclude ewvidence of McKinnon’s gang

involvement.

21. Atthe commencement of the preliminary hearing in the Martin case,
the parties stipulated that the court could consider the transcript of the
preliminary heanng in the Coder case. (1 CT 78.) In addition, at the
commencement of the hearing on McKinnon’s multiple motions, including the
motion to exclude, counsel said the defense anticipated the court reading the
preliminary heanng transcripts in both cases in preparation for the motions, (1
RT 4)
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B. Admission Of The Gang Evidence Did Not Violate State Law Or

McKinnon’s Right To Confrontation

The confrontation clause of the United States Constitution bars the
admission of out-of-court testimonial statemenls against a criminal defendant
unless the declarant is unavailable and the defendant had a prior opportunity to
cross-examine the declarant. (People v. Geier (2007} 41 Cal.4th 555, 597,
citing Crawford v. Washington (2004) 541 U.S. 36, 59, 68-69 [124 S. Ct. 1354,
158 L. Ed. 2d 177].) “A statement is testimomial if 1t was made in a formal
proceeding or in responsc to structured police questioning.” (People v. Smith
(2005) 135 Cal.App.4th 914, 924.) If the statement in guestion is non-
tcstimomal, its admission docs not violate the confrontation clause if the
staternent “bears adcquate ‘indicia of reliability,” ” that is, if it either “falls
within a {immly rooted hearsay exception” or is cloaked with “particularized
guarantces of trustworthiness.” (/d. at p. 924, quoting Ohio v. Roberts (1980}
448 U.S. 56,66 [100 S, Ct. 2531, 65 L. Ed. 2d 597].)

“Hearsay evidence” is evidence of a statement made other than by a
witness while testifying at the heaﬁng that is offercd to prove the truth of the
matter asserted. (Evid. Code, § 1200, subd. (a).) “Except as provided by law,
hearsay evidence is inadmissible.” (Evid. Code, § 1200,subd. (b).}

Kerry Seott testified that he knew McKinnon, he went to school with
McKinnon’s sister, and he saw McKinnon “all the time on the streets of
Banning.” (6 RT 781.) When the prosecutor asked Scott if he knew what gang
McKinnon was affiliated with, defense counsel objected on hearsay grounds.
The court sustained the objection, but did so on foundation grounds. Scott then
testified that it was common knowledge in Banning that 2 certain person would
clmim a certain set and people knew what set McKinnon elaimed. Scott said he
ncver talked to people about what set McKinnon claimed, but he already knew

bascd on gang signs. {6 RT 782-783))
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Scott said McKinnon had a “Grape Street Watts™ tatoo on his arm, and
that Grape Strect Watts was a Crip set from Los Angeles.# Scott testified that
Scotty Ware had been shot at a party sometime before January 4, 1994. {6 RT
783-784.) When the prosecutor asked Scott if he knew what pang Ware
claimcd, defense counsel objected on hearsay and foundation grounds. When
the count asked Scott if he cver talked to Ware, Scott said, “Yes.” The
prosecuter again asked Scott what set Ware claimed. Defense counscl said,
“Same objection, your honor” The court overruled the objection. Scott
testified that Warce claimed Eastside Crip. (6 RT 784.)

Scott testified that he talked to people on the streets after Ware was
killed regarding who had killed him. (6 RT 784.) When the prosecutor asked
Scott what the word was on the street about who killed Ware, counsel objected
on hearsay grounds, At that point the court held a discussion with the attomeys
outside the heaning of the jury. (6 RT 784-785.)

The court noted that the evidence was not being offered for the truth of
the matter asserted, but rather to show the common understanding on the sti'eet.
The court further noted that if McKinnon was part of the group on the streets,
it could be inferred that he was alse aware of the knowledge. {6 RT 786.) The
court offercd to admonish the jury that the evidence was not for the truth of the
matter asserted. (6 RT 787.) Defense counsel objected that if the evidence was
not being offered for the truth of the matter asserted, it would bc irelevant
unless it was shown that McKinnon was aware of what was said on the street.
The court said it agreed with counsel, but that if Scott testified as to what was
common knowledge on the streets and that everybody talked about it, and if

McKinnon was on the streets with everyone cise, therc was sufficient

22. Subsequently, the parties stipulated that McKinnon had “East Side
Watts Vano Grape™ tattooed on his hand. {7 RT 1054.)
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foundation and the prosecution did not have to prove McKinnon was actually
told the information becausc his knowledge could be inferred. (6 RT 788.)

Defense counsel expanded his objection to include section 352 grounds,
arguing that anything having to do with gangs was dangerous and prejudicial.
{6 RT 788-789.) The court overruled counsel’s objection and directed the
prosecutor to lay a better foundation. (6 RT 789.)

When Scott resumed testifying, he said it was common knowledge on
the streets that Ware’s killer was from the Pomona Island Bloods and that the
killer was hanging out in Banning. (6 RT 789-7%0.} Scott said most of the
people involved in the Crips and Bloods in Banning had this information, and
frequently talked about it. (6 RT 790-791.) Scott said he talked to both Blood
and Crip members about it, (6 RT 791.)

McKinnon claims the court erred 1n overruling defense counsel’s hearsay
and foundational objcctions to Scott’s testimony, because Scott’s testimony that
he had talked to Ware was mcaningless in light of the fact that Scott never
testified that Ware actually told him he belonged to or was affiliated with the
Crips. Thercfore, McKinnon argues, therc was no evidence Lo show that Scott’s
testimony regarding Ware’s gang affiliation was not hearsay or fell within an
exception to the hearsay rule. (AOB 142-143))

In order for Scott’s testimony regarding Ware’s gang affiliation to be
hearsay, however, it would have to have been offered for the truth of the matter
asserted, but that was not the case here. The evidence was not offered for the
truth of the matter asserted; it was offcred to demonstrate what was commeon
knowlcdge in Banning’s gang culture, Whether Ware was a Blood, a Cnp, or
unaffiliated, made no difference. The only thing that mabicred was what was
being talked about amongst gang members in Banning. In fact, even defense
witness Charles Neazer, a self-admitted Blood, testificd that he knew Ware, and

when defense counsel asked Neazer if he knew whether Ware was a member

48



of a certain gang, Neazer said, “He might have been affiliated with the Bloods,
but I didn’t actually think he gang banged, though.” (8 RT 1082.}

Recognizing this problem, McKinnon argucs that if the cvidence was not
offered for its truth, then the prosecution had to prove he heard the statement
and believed it, but thcre was‘ “absolutely no evidence that | McKinnon] had
even heard the alleged rumor, much less that he believed it.” (AOB 144-145.)
McKinnon further claims that the prosecution, which only produced Scott as a
witness on this issue, should have produced a number of witnesses from the
community testifying as to the rumor regarding Ware's killer. (AOB 145)

MeKinnon is incorrect. First, he fails to note that Black, who testified
that he knew who claimed Cnps and who claimed Bloods, also testified that
Ware was supposedly killed by a Blood. (6 RT 963.) Second, he overlooks the
centerpiece of the prosecution’s case against him on the Martin murder. Black
testified that McKinnon told him that he peinted a gun at Martin, said “This is
for Scotty,” and then fired. (6 RT 962-963.) Assuming the jury believed Black,
McKinnon’s own words cstablished the fact that he had heard the word on the
street about who killed Ware, and he believed it.

Morcover, the last thing the defense would have wanted at tnal was a
parade of expert and lay withesses marching into the courtroom to testify as to
what was common knowledge in Banning about gangs, That would have
eroded any potential argument by McKinnon that Scott could not be believed.
It also would have bcen contrary to the thrust of McKinnon’s objections to the
gang evidence that was presenied at trial. In other words, had the prosecution
dene that, McKinnon would now be arguing on appeal that admission of so
much gang evidence was cumulative and prejudicial.

Finally, McKinnon has failed to demonstrate that the prejudicial effect
of the gang evidence ultimatcly presentcd at trial outweighed the evidence’s

probative value, such that it is reasonably probable he would have received a

49



more favorable result had the evidence been excluded (People v. Watsor (1956)
46 Cal.2d 818, 834, 836-837 (Watson), People v. Sakarias (2000) 22 Cal.4th
596, 630), or that his constitutional rights were violated.

The gang evidence at trial consisted of: (1) Scott’s claim that he knew
who i Banning was in a gang and what set they claimed (6 RT 779); (2)
Scoit’s admission that in 1994 he had considered himself a Blood (6 RT 780);
(3) Scott’s testimony that Bloods and Crips sometimes fight (6 RT 781}); (4)
Scott’s testimony that for the most part, gang members in Banning got along
despite their Cnp/Blood status (6 RT 781); (5) Commander Palmer’s tcstimony
that it was common knowledge Martin was a Blood and McKinnon was a Crip
(6 RT 881-882); (6) Harold Black’s testimony that Scotty Ware was a Blood,
Martin was a Blood, and McKinnon was a Crip, and that Ware had reputedly
been shot by a Blood (6 RT 963}, (7) defense witness Charles Neazer’s
testimony that he and Martin were Bloods (8 RT 1076); (8) Neazer’s testimony
that Ware mighi have been a Blood (8 RT 1082); (9) Neazer’s testimony that
there was not any real gang activity in the Banning area, that the Cnps and
Bloods there were mutual fmends because everyone knew everyonc, and that the
respeetive gangs were not sworn enemies in Banning, (8 RT 1077.)

Unlike Williams, other than the referenced testimony, the prosecution did
not present any evidence about gang culture. Nor did the prosecution present
any evidence suggesting McKinnen was deeply immersed in gang culture. In
other words, the gang evidence in this case was far less inflammatory than the
evidence in Williams. Thus, it is not reasonably probable that the evidence was
so inflammatory that had it been excluded, the jurors would not have convicted
McKinnon of the Coder murder. If anything, the evidence simply helped the
jury understand the unique aspects of gang culture in Banning.

Converscly, the gang cvidence was more than minimally probative to the

prosecution’s case. In the Martin case, similar to the Coder case, the
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prosecution faced the problem of cstablishing a motive. On onc hand,
according to Palmer, Lloyd Marcus said hc saw the shooting from a block
away, he saw two people standing in the street, there was an argument, and
Martin said, “Where’s my money,” following which Popeye pulled out a gun
and fired two shots. (6 RT 891, 893-894, 925.) On the othcr hand, Black
testified that McKinnon admitied he shot Martin shortly after stating, *“This is
for Scotty.” Given the lack of evidence as to a financial motive for the murder,
the gang evidence was significant to the prosecution’s theory.

Nevertheless, McKinnon argues the evidence should have been excluded
because Black’s testimony was negligible as to motive and bore minimal
probative valuc, He argues that given the time that elapsed between Ware’s
murder and Martin's murder, it madg little, if any, sense for McKinnon te wait
years before committing an indiseriminate murder of a Blood as retaliation. In
support of his argument, McKinnon cites the prosecutor’s comment at oral
argument on the motion to exclude (1 RT 102}, i.e., that the murder of Scotty
Warc occurred “some years” before Martin’s murder. (AOB 136-137.)

McKinnon’s argument overlooks an important picce of tecstimony.
Regardless of what the prosecutor said at a motion heanng, Black testificd at
the preliminary hearing that Ware was murdercd “the previous year....” (1 CT
48.) Thus, the elapsed time between Ware’s murder and Martin’s murder was
not so long that the prosecution’s theory made litle sense. Besides, even if
years ¢lapsed between Ware's and Martin’s murders, it would not have
undercut the prosecution’s theory that McKinnon killed Martin in an act of
revenge. [tis well known that gang members often retaliate years after an act
of provocation. (People v. Sanchez (2001) 26 Cal.4th 834, 857, “History sadly
establishes that killings motivated by revenge may occur in cycles lasting many

years and even gencrations.” [cone. opn. of Kennard, J.].)
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Consequently, the ultimate question before this Court reduces to whether
the spillover cffect of the gang evidence in the Martin murder prejudiced
McKinnon in the Coder case. It is apparent that it did not. Little, if anything,
about these two murdcrs makes any sense. McKinnon murdered Coder for no
reason, whatsoever, And given Black’s testimony about what McKinnon told
him, and Palmer’s testimony that Marcus said he heard Martin say “Where's my
money” night before McKinnon shot him, the reasonable inference is that
McKinnon may have become imtated when Martin pressed him for money, and
finally acted out, citing vengeance. But that hardly would have inflamed the
jury. Moreover, the prosecution went to great lengths to demonstrate that the
Coder murder was without motive, thereby negating any possibility that the jury
would let gang membership spill over to the Coder charge. Siated another way,
in light of two senseless murders, generic background cvidence to the effcct that
McKinnon belonged to a gang was not likely to have led the jury to infer that
McKinnon had a criminal disposition and therefore was guilty of the Coder

murder.

IIL.

THE COURT PROFPERLY EXERCISED ITS

DISCRETION TO EXCLUDE IRRELEVANT PORTIONS

OF INVESTIGATOR BUCHANAN’S LETTER TO THE

PROSECUTOR

McKinnon contends the court violated state law, as well as his nights
under the Sixth, Eighth, and Fourteenth Amendments, when it denied his
request to introduce into evidence a letter that Investigator Buchanan wrote to
the prosecutor, and to allow McKinnon to examine Buchanan about the
document. {AORB 156-179.) McKinnon’s contention is without mert. Hce

failed to preserve for several bascs for his claim, the court properly exercised

its discrction to exclude irrclevant evidence, and any crror was harmless.
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During the defense case, counsel informed the court that he wanted to
call Buchanan to the stand and question him about a handwritten letter from
Buchanan to the trial prosecutor, in which Buchanan said he intended to find
Kimiya Gamble and make her a witness or arrest her as an accessory.Z
Counsel said he wanted to ask Buchanan if he attempted to persuade Gamble
to change her story, or otherwise pressured her. (8 RT 1099.)

The prosecutor objected, noting the letter was work product and not
appropriate for the jury’s consideration. The prosecutor said the letter
contained irrelevant material, i.e., Buchanan’s feelings about what might have
happened to the gun. The prosecutor noled that the letter was “probably
technically, was never discoverable,” bui said i1 was his policy to always allow
the defense to go through everything he had. He said he had no objection to the
defense asking Buchanan if he interviewed Gamble and threatened her with
prosecution under Penal code section 32, but said it would not be proper to put

the letter in front of the jury. He also said that the letter did not actually

23. The text of the letter, Defense Exhibit B, 1s as follows:

“John -

As you can tell by this report McKinnon did not possess
the handgun at the time of his arrest. However, 1 think he
probably stuck it in the female’s purse at the time of the car stop.

I will find this gal (Kimiya Gamble) and make a wit [sic]
out of her. QOr arrest her for 32 P.C. She apparently pled out to
the 12025/12031 PC charge and took 36 mos. probation.

As of now, Steve Gomez and I plan to go to ['olsom to
interview Harold Black & Las Vegas to locate and interview
Johnetta Hawkins on May | & 2.

I'm keeping an envelope for del. discovery.  Buck”

(& SCT 38)
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impeach Buchanan because it did not say he threatened Gamble. The
prosecutor proffcred that Buchanan would testify that he did not threaten
(Gamble, that she was a witness, and that apparently once Buchanan found out
the details, there was “no hint of a 32 and that he never threatened her with
that.” (8 RT 1100.)

Decfense counsel responded that the letter’s first paragraph indicated
Buchanan’s intent, and constitutcd “at least circumstantial evidence of what
attempts, perhaps, were made. . ...” (8 RT 1100-1101.)

The court excluded the letter, but said the delense could examine
Buchanan on what he said to Gamble. The court said the letter’s first and third
paragraphs were “totally” irrelevant. Noting Gamble had already testified that
Buchanan explained to her potential liability under Penal Code section 32, the
court said the letter’s second paragraph might have some relevance, and the
defense could examinc Buchanan about his statements to Gamble. The court
said that if Buchanan denied making any lhreats to Gamble or to having
explained her liability under Penal Code section 32, the delense could ask
Buchanan whether he intended to make Gamble a witness or arrest her for
Penal Code section 32, as outlined in the second paragraph. (8 RT 1101.)

Defensc counsel asked the court if he could question Buchanan as to
whether he pressured Gamble to change her story to say McKinnon told her to
put the gun in her purse. If Buchanan denied doing so, counsel wanted to ask
him “isn’t it true you wrote a memo?” The court said the defense first had to
ask Buchanan if he intended to either make Gamble a witness or arrest her for
violating Penal Code section 32, and if Buchanan denied it he could be
impeached with his statements in the letter. The court said it would give
Buchanan a chance to explain his state of mind, and if he denied it as outiined
in paragraph 2 of the letter, the paragraph would come in for impeachment. (8
RT 1102))
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A fcw minutes later, counscl advised the court that in light of the court’s
ruling, and after discussing the matter with McKinnon and co-counscl, the
defense made a taclical decision not to call Buchanan “at this point.” (8 RT
1102.) The court then clanfied its ruling for the record:

““, . .as far as Exhihit No. B is concerned, paragraph [sic] | and 3 appears
to me to be irrelevant. However, as far as the topic covered in paragraph
2, as indicated, 1 would certainly allow cross examination on that. And
that portion of the document may well be admissible if the witness
denies that statc of mind.”

(8 RT 1103.)

The court noted it was not restricting the defensc’s examination of
Buchanan regarding staterments he made to Gamble and his statc of mind.
Defense counsel said he wanted to introduce the letter “in toto,” but in light of
the court’s ruling would not call Buchanan. (8 RT 1104.) Shortly thercafter,
the defense rested its case. (8 RT 1104-05.)

A. McKinnon Waived Several Bases For His Claim By Failing To
Raise Them At Trial

Evidence Code section 354%¥ prohibits “appellate courts from reversing

24. Evidence Code scction 354 provides in relevant part,

A verdict or finding shall not be set aside, nor shall the
judgment or decision based thereon be reversed, by reason of the
erroneous exclusion of evidence unless the court which passes
upon the effect of the emror or crrors 15 of the opinion that the
crror or errors complained of resulted in a miscarriage of justice
and it appears of record that:

{a} The substance, purpose, and relevance of the excluded
evidence was made known to the court by the questions asked,
an offer of proof, or by any other means;

(b} The rulings of the court made compliance with
subdivision (a) futile; or

{¢) The evidence was sought by qucstions asked during
CIOsS-cxamination OT rc-Cross-examination.
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a judgment based on the ‘erroneous exclusion of evidence’ unless there is a
‘miscarriage of justice,” and the ‘substance, purpose, and relevance of the
excluded evidence was made known to the [trial] court by the questions asked,
an offer of proof, or by any other means.” (People v. Whitt (1990) 51 Cal.3d
620, 048; accord People v. Hiil (1992} 3 Cal.4th 959, 989 disapproved on
another ground in People v. Price (2001} 25 Cal.4th 1046, 1069, fn. 13; accord,
People v. Valdez (2004) 32 Cal.4th 73, 108 .) The requirement for an offer of
proof “gives the trial court an opportunity to change its ruling in the event the
question is so vague or preliminary that the relevance is not clear.” {People v.
Whitt, supra, 51 Cal.3d at 648.} Further, “even where the guestion is relevant
on 1its face, the appellate court must know the “substance” or content of the
answer in order to assess prejudice.” (fbid.) An offer of proof must be specific.
(People v. Schmies (1996) 44 Cal. App.4th 38, 51, 53.)

McKinnon contends the letier as a whole was relevant to ¢ritical issues,
and thercfore he had an absolute right to present it independent of Buchanan’s
testimony. {AOB 160.) He rcasons that the first two paragraphs of the letter
were admissible for non-hearsay reasons, as evidence that Gamble changed her
story to fit the prosecution’s theory under threat of amrest and prosecution.
{(AOB 161.) He furthcr argues that the third paragraph was admissible for a
non-hcarsay purpose, namely, to show that Buchanan approached Black and
Hawkins with a theory already in mind, and that Black did not claim that
McKinnon confessed to the Martin murder until after Buchanan interviewed
him, and Hawkins did not change her story untii after she was interrogated by
Buchanan. (AOB 168-169.)

But McKinnon never presented the tnal court with those theories of
admissibility. Rather, counsel limited his theory of admissibility to his request
to call Buchanan as a witness and ask him about the letter as it related to

Gamble. Accordingly, McKinnon failed to preserve his claim that the first two
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paragraphs were admissible independent of Buchanan'’s testimony, and the third
paragraph was admissible because it tended to prove that Buchanan fed Black
and Hawkins evidence supporting thc prosecution’s thecory of thc Martin
murdcr.
B. The Court Properly Exercised Its Discretion To Exclude
Irrelevant Evidence
Only relevant evidence is admissible. As prcviously noted, relevant
evidence is defined in Evidence Code section 210 as evidence “having any
tendency In reason to prove or disprove any disputed [act that is of consequence
to the determination of the action.” The test of relevance is whether the
evidence tends “‘logically, naturally, and by reasonable inference’ to establish
material facis such as identity, intent, or motive. [Citations.]” {(People v.
Garceau, supra, 6 Cal.4th at p. 177.} Under the gencral rule:

the ordinary rules of evidence do not impermissibly infringe on the
accused's [constituticnal] right to present a defense. Courts retain .. . a
traditional and inirinsic power to excrcise discretion to control the
admission in evidence in the interests of orderly procedure and the
avoidance of prejudice. [Citation.]

{People v. Lawley (2002) 27 Cal.4th 102, 155.)

The trial court has broad discretion in determining the relcvance of
evidence but lacks discretion to admit irrelevant evidence. (People v.
Crittenden (1994) 9 Cal.4th 83, 132, People v. Kelly (1992) 1 Cal.4th 495, 523
[a trial court has “wide discretion” in deciding the relevancy of evidence].) The
irial court's discretion will not be disturbed on appeal unless its exercise is
arbitrary, capricious, or absurd and results in a miscarriage of justice, (People
v. Cash (2002) 28 Cal.4th 703, 727, People v. Brown (2003) 31 Cal.4th 318,
534; People v. Cooper (1991) 53 Cal.3d 771, 817.) The trial court “retains
discretion to admit or exclude evidence offered for impeachment” and any

“exer¢ise of discretion in admitting or excluding evidence™ is reviewed under
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the abuse ol discretion standard. (People v. Brown, supra, 31 Cal.4th at p. 534
quoting People v. Rodriguez (1999) 20 Cal.4th 1, 9-10.) A trial court’s broad
discretion includes the ability to control the “scope of cross-examination
designed to test the credibility or recollection of the witness.” (People v.
Belmontes (1988) 45 Cal.3d 744, 788.)

Here, contrary to McKinnon’s contention, the first paragraph was
irrelevant to Gamble’s testimony. Nothing in the paragraph tended to
demonstrate that Gamble knew anything about Buchanan’s alleged intent to
have her testify that McKinnon told her to put the gun in her purse despite her
having pled guilty to the hrearm-posscssion chazge. The only thing the
paragraph might have demonstratcd was Buchanan’s intent when he
interviewed Gamble, Thus, as the court correctly reasoned, counsct had o first
establish what Buchanan said to Gamble and give Buchanan an opportunity to
explain his state of mind. 1f Buchanan denied pressuring Gamblc, the second
paragraph would be relevant. In fact, had McKinnon pursued that approach,
the first paragraph might then have become relevant as tending to provide a
nexus between Buchanan’s answers and his state of mind. Of course,
McKinnon never established Buchanan’s state of mind, because he decided not
to call the investigator as a witness. Consequently, the court’s ruling was not
only correct, but McKinnon alse failed to preserve for appeal this aspect of his
claim. {See People v. Whitt, supra, 51 Cal.3d at 648.)

In any event, McKinnon argues that the entirc Icticr was relevant under
Evidence Code scetion 1250 as evidence of Buchanan’s state of mind, and
therefore independently admissible without calling Buchanan. {AOB 164-165.}
Once again, McKinnon never presented this theory to the trial court.
Accordingly, he failed to preserve for appeal this aspect of his claim. (See
People v. Wit (1975) 53 Cal.App.3d 154, 174 [the state-of-mind exception to

the hearsay rule cannot be raised for the first time on appeal].)
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Citing People v. Duran (1976) 16 Cal.3d 282, 294-295 (Duran),
however, McKinnon subrmits that the letter was admissible because this Court
has recognized that exirajudicial statements are admissible for non-hearsay
purposes without requining the proponent to call the declarant and ask if he
made the statement. (AOB 171.} Duran is distinguishable. 1n Duran, the court
sustained a hearsay objection to the defendant’s explanation of the
circumstances which caused him to flee the scene ol an in-prison stabbing. The
defendant’s offer was that correctional officers previously wamed him, when
he was punished for rules infractions, that he could not afford to be involved in
any further incidents while a prisoner. (Duran, supra, 16 Cal.3d at pp. 294-
295.)

In finding the trial court’s ruling incorrect, this Court explained that the
issue did not concern an extrajudicial deckaration of state of mind offered as
evidence, and therefore Evidence Code section 1250 was not applicable.
Rather, the proffered evidence was background material offered to prove the
defendant’s state of mind when he fled, i.c., that he reasonably entertaineci the
state of mind he claimed. Accordingty, the extrajudicial statements, which lent
credibility to the defendant’s asserted state of mind, were relevant competent
evidence. This Court explained that the settled rule is whenever an utterance
is offered to evidence the state of mind which ensued in another person as the
result of the utterance, no testimonial use is sought, and therefore the utierance
is admissible under the hearsay rules. (Duran, supra, 16 Cal.3d at p. 295, citing
People v. Roberson (1959} 167 Cal.App.2d 429, 431.)

Duran is inapposite to the instant casc. Here, the letter was not offered
on the theory that it evidenced Gamble’s statc of mind; rather, it was offered as
to Buchanan’s statc of mind when he interviewed Gamble, That is why the triat
court required counsel to question Buchanan about what he said to Gamble

belore questioning him about the letter’s second paragraph. Thus, the letter was
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hearsay offered for impcachment. Accordingly, Duran does not support

McKinnon’s contention,
C. Any Error Was Harmless

In the event this Court determines McKinnon did not waive this issue,
and that the tnal court abused its discretion when it excluded the letter’s first
and third paragraphs, it was harmless.

As noted in section A, above, Evidence Code scction 354 provides that
a judgment will not be overturned for the improper exclusion of evidence
unless a miscarrage of justice 15 shown. (Evid. Code, § 354.) The general rule
1s that a miscarriage of justice occurs when, in light of the entire record, “it is
rcasonably probablc that a result morc favorable to the appealing party would
have been reached in the absence of the crror.” {(People v. Cahili (1993) 5
Cal.4th 478, 492, citing Watson, supra, 46 Cal.2d at p. 836.)

Here, counsel ¢licited from Gamble evidence supporting the defense
theory that Buchanan pressured Gamble into saying the gun was McKinnon’s
and that McKinnon told her to put it 1n her purse. (7 RT 1049-1052.) He also
¢licited testimony from her admitting that Buchanan told her about Penal Code
section 32 and cxplained that she might be an accessory. {7 RT 1052} In
addition, Gamble conceded that she pled guilty to possessing the firearm, which
was arguably inconsistent with her testimony that the gun was McKinnon’s. (7
RT 1033.) Further, counsel clicited testimony from Black supporting the
defense theory that Black changed his story after talking to Buchanan. (6 RT
969-970, 980, 987-988, 993-994; 7 RT 1018-1019.)

In light of the referenced cvidence, 1t is not rcasonably probablc that
McKinnon would have received a more favorable result had the jurors also seen
a letter in which Buchanan said he suspected McKinnon told Gamble to put the
gun in her purse, and that he was going to interview Black and Hawkins. Other

than the fact that thc letter’s third paragraph was in the same document as tbe

60



first paragraph, nothing about it suggests a nexus between the seemingly
independent statements; one expressed a belief Buchanan had, and the other
simply told his colleague where he was going. Further, substantial evidence
supported the prosecution’s theory. Black testified that McKinnon admitted
shooting Martin, Marcus i1dentified the shooter as Popeye, which was
McKinnon’s nickname, and the forensic evidence was notably consistent with
what Marcus told Palmer about the incident. Accordingly, any error in
cxcluding the fetter’s first and third paragraphs was harmless.

Citing People v. Minifee (1996) 13 Cal.dth 1055 [prosecution
inproperly argued there was no evidence that the defendant feared he was
going to be hurt or killed, when in fact the reason there was no such evidence
was because the trial court had erroneously excluded evidence of a third—par@
threat], and People v. Daggert {1990) 225 Cal.App.3d 751 [prosecutor
impropetly argued that there was no evidence the child-molest victim, who was
charged himself with molesting other children, must have learned the behavior
by being molested by the defendant, when the reason there was no such was
beeause the court had erroneously excluded evidence that the victim had toid
medical personnel that he had been previously molested by some older
children], McKinnon disagrees, arguing that during closing argument the
prosecutor capitalized on the court’s erroneous ruling by highlighting the
absence of the excluded evidence and encouraging the jurors to draw inferences
they might not have drawn had they seen the letter. (AOB 171-177.) In
particular, he focuses on a portion of closing argument 1n which the prosecution
argued that given the evidence, the only way Black could have known about the
gun being found in Gamble’s purse was because McKinnon told hirn. (9 RT
1219-1220, 1224, 1228.) McKinnon argues that the tetter would have called

that argument mto doubt, because it would have tended to show Buchanan had
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a theory that McKinnon put the gun in Gamble’s purse and then conveyed that
thcory to Black. (AOB 174-176.)

McKinnon’s contention is prcdicated on an incomrect assumption.
Unlike what happened in People v. Minifee and People v. Daggert, there was
no erroneous exclusion of evidence here, as argued above. Furthermore, as also
argucd above, the defcnse never proffered that the third paragraph was
admissible on the theory that it evidenced Buchanan had an agenda and fed
mformation to Black and Hawkins. Conscquently, the connection between
McKinnon's argument on appeal and the substancc of the letier’s first and third
paragraphs is far (00 tenuous to support his appellaie argument.

Morcover, nothing prevented the defense from calling Buchanan as a
defense witness and asking him if he conveyed the “gun information™ to Black.
If tnial counsel had actually contemplated that theory, he could have argued that
the letter gave him a good-faith belief supporting the linc of inquiry. But he did
not. Therefore, it appcars McKinnon’s argument on appeal 1s a theory never
imagined at trial, and has simply been concocted from hindsight.

In surn, the court properly excluded the letier’s first and third paragraphs,
given the offer of proof prescnted, and it is not reasonably probable that
McKinnon would have received a more favorable resuit at trial had the jury
been presented with that evidence under the theory it was offered. Accordingly,
any error in excluding the evidence was harmless. Similarly, assuming
argucndo the error implicated McKinnon’s rghts under the federal
Constitution, the error was harmless beyond a reasonable doubt for the reasons
argued above. Chapman v. California (1967) 386 U.S. 18, 23-24 [87 S. Ct.
824, 17 L. Ed. 2d 705] (Chapman); People v. Cuash, supra, 28 Cal.4th at p.
729.)
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V.

THE COURT DID NOT HAVE A SUASPONTE DUTY TO

INSTRUCT THE JURY REGARDPING THE

SUFFICIENCY OF CIRCUMSTANTIAL EVIDENCE, AS

THE PROSECUTION’S CASE DID NOT

SUBSTANTIALLY RELY ON SUCH EVIDENCE TO

PROVE GUILT; REGARDLESS, ANY ERROR WAS

HARMLESS

McKinnon contends the court erred when it failed to instruct the jury
regarding the legal pnnciples controlling the consideration of circumstiantial
evidence, thereby violating state law, as well as McKinnon’s rights under the
Sixth, Eighth, and Fourteenth Amendments to due process, a fair trial by jury,
and a reliable determination of his guilt of a capital offense. Specifically, he
claims the court should have instructed the jury pursuant to CALJIC No. 2.01
[Sufficiency Of Circumstantial Evidence—Generally], as to the gun in Gamble’s
purse. (AOB 180-190.) McKinnon’s contention is without merit. The court

had no sua sponte duty to instruct on circumstantial evidence because this was

not pnmanly a circumstantial evidence case, and any crror was harmless.
A. McKinnon Is Barred From Raising This Contention On Appeal

The prosecution submitted a checklist of requested jury instructions.
The list includcd requests for CALJIC No’s, 2.00 [Direct And Circumstantial
Evidence-Tnflerences], 2.0l [Sufficiency Of Circumstantial
Evidence—Generally}, and 2.02 [Sufficiency Of Circumstantial Evidence To
Prove Specific [ntent Or Mental State]. {13 CT 3764.) When the court and
partics conferred to discuss the rcquested instructions, the court asked the
prosecutor if he wished to withdraw his request for CALJIC No. 2.01. The
prosecutor said he did, and defense counsel made no comment. (8 RT 1107.)
Subsequently, the court instructed pursuant to CALJIC No’s, 2.00 and 2.02, but
did not instruct with CALJIC No. 2.01. (9 RT 1232-34.)
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“When a defensc attorney makes a “conscious, deliberate tactical choice’
io forcgo a particular instruction, the invited crror doctrine bars an argument on
appeal that the instruction was omitted in crror.” {People v. Wader (1993) 5
Cal.4th 610, 657-58, citing People v. Cooper, supra, 53 Cal.3d at p. 831, and
People v. Duncan (1991} 53 Cal.3d 955, 970.)

Here, McKinnon had a deliberate tactical purpose for not objecting when
the prosecution withdrew 1ts request for CALYIC No. 2.01. Just as the
prosecutor and defense counsel argucd in closing, the Martin murder was not
primarily a circumstantial evidence casc. (9 RT 1§87-1188, 1194, 1221}
Rather, 1t was based on direct evidence, 1.e., Black’s testimony that McKinnon
admitted murdering Mr. Martin, corroborated by circumstantial evidence, 1.c.,
the murder weapon being found in gun in Gamble’s purse, as Black claimed
McKinnon told him. Accordingly, the record reveals counsel made a deliberate
tactical choice to forego the instruction as inapplicable, and therefore
McKinnon is barred from raising the issuc on appeal.

B. The Court Did Not Have A Sua Sponte Duty To Instruct With
CALJIC No. 2.01

CALJIC No. 2.61 “*'must be given sua sponte when the prosecution

331

substantially rclies on circumstantial evidence to prove guilt.”™ {People v.
Rogers (2000} 39 Cal.4th 826, 884, quoting People v. Wiley (1976) 18 Cal.3d
162, 174} *“[W]here circumstantial inference is not the primary means by
which the prosecution seeks to establish that the defendant cngaged in criminal
conduct, the instruction may confuse and ruslead, and thus should not be

173

given.”” {People v. Brown, supra, 31 Cal.4th at p. 562, quoting People v.
Anderson (2001) 25 Cal.4th 543, 582.)

The term “substantially relics” means that “direct evidence was a small
part of the prosecution's case [citation omitted] or the defendant’s guilt is to be

inferred from a pattern of incniminating circumstances {citation omitted].”

64



(People v. Williams (1984) 162 Cal.App.3d 869, 875, citing People v. Zerillo
(1950) 36 Cal.2d 222, 233, and People v. Wiley, supra, 18 Cal.3d atp. 174.)
The instruction “need not be given when circumstantial evidence is only
incidental to and corroborative of direct cvidence.” (People v. Williams, supra,
162 Cal.App.3d at 874, citing People v. Jerman (1946) 29 Cal.2d 189, 197.)
“Circumstantial evidence” instructions are inapplicable to extrajudicial
admissions. (People v. Wright (1991) 52 Cal.3d 367, 406.)

The prosecution’s case regarding the identity of Martin’s killer was
based on the testimony of Harold Black and Kimiya Gamble. Black testified
that while he and McKinnon were imprisoned in Chino, McKinnon said he shot
Martin. (6 RT 961-64.) Black further testified that at some point in time before
McKinnon admitted shooting Martin, McKinnon said he was in pnison for a
gun violation based on his having put a gun in his girliriend’s purse when he
and she were riding in a car and were pulled over by the police. (6 RT 968-69.)
Gamble testified that on February 19, 1994, she and Mc¢Kinnon were driving
around in McKinnon’s car and that there was a gun, subsequently dctcrmincd
to be the weapon used to murder Martin, on the scat between her and
McKinnon. (6 RT 851, 857; 7 RT 1030, 1032.) Gamble said that when the
police pulled the car over, McKinnon told her to put the gun in her purse and
she complied because McKinnon was on parole. (7 RT 1032-1033))

It is apparcnt that thc prosecution case in the Martin murder was not
substantially based on circumstantial evidence. To the contrary, it was based
on direct cvidence of McKinnen’s admissions. The faet that the gun was found
in a car McKinnon was nding in merely corroborated his admission to Black.
This construction 1s demonstrated by the fact that in closing argument even
defense counsel argued that the Martin casc was basically about Black’s
lestimony and that the prosecution had used the gun o corroboraile Black. (9

RT 1187-1195))
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McKinnon disagrees. Referring to the exception this Court recognized
in People v. Wright, supra, 52 Cal.3d at p. 406, holding a circumslantial
evidence instruction need not be given for evidence comroborative of a
defendant’s extrajudicial admissions, McKinnon argucs that “even if it can be
characterized as ‘corroborative,’ if the evidence is important and not mercly
‘incidental,” the exception does not apply.” (AOB 185.) McKinnon’s argument
is based on the fact that in People v. Jerman, supra, 29 Cal.2d 189, which
appears to be the genesis for the referenced exception, this Court said that the
instruction need not be given where the circumstantial evidence is merely
incidental to and corroborative of the direct evidence. (Jd. at p. 194.) He
argucs that herc the evidence was more than incidental to and corroborative of
Black’s testimony, because the gun was central to the proscention’s case. He
claims the gun evidence assured the jurors that they need not be concemed with
Black’s and Palmer’s credibility, because if McKinnon possessed the gun a
weelk after Martin was murdered, and if McKinnon failed to prove that the only
explanation for possessing it was a reasonable one, the jurors would conclude
he must have been the killer, regardless of any doubts they may have had about
Black’s and Palmer’s credibility. (AOB 185-186.)

McKinnon’s argument is flawed in two respects. First, although the
court did not instruct with CALJIC No. 2.01, it did instruct the jurors to be
cautious regarding Black’s testimony (CALIJIC No. 3.20; 14 CT 3826), and that
the burden of proving McKinnon guilty beyond a reasonable doubt was on the
prosecution. (CALJIC No. 2.90; 14 CT 3839))

Second, a similar argument was rejected in People v. Williams, supra,
162 Cal.App.3d 869. There, the court explained that the type of case that
requires CALJIC No. 2.01 is one in which the direct evidence 1s either a small
pari of the prosecution's case, “or the defendant’s guilt is to be inferred from a

pattern of incriminating circumstances.” (Jd. at p. 875.) That was not what
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happened here. It cannot reasonably be said that the direct evidence in the
Martin murder was a small part of the prosecution’s case. Nor can it reasonably
be said that McKinnon’s guilt was to be inferred from a pattem of incnminating
circumstances. To the contrary, the Martin case was based nearly entirely on
direct evidence and there was only one incriminating ¢ircumstance, i.¢., his
possession of the murder weapon shortly after Martin was killed, Accordingly,

the court did not have a sua sponte duty to instruct with CALJIC No. 2.0].
C. Any Error Was Harmless

Becausc CALJIC No. 2.02 was given, the absence of CALJIC No. 2.01
could only have affected the 1ssue of identity. The evidence supporting the
jury's determination that McKinnon killed Martin was Black’s testimony that
McKinnon admitted he shot Martin, Palmer’s testimony that Marcus identified
the killer by McKinnon’s nickname, the gun being found in the car McKinnon
was nding i, and Gamble’s testimony that the murder weapon was
McKinnon’s. Thus, the only issuc for the jurors was credibility, i.e., whether
or not they believed Black, Palmer, and Gamble. Obviously, they did, despite
the defense’s cxtensive attempts to portray all three as liars who could not be
believed or trusted. Once the jurors decided they belicved the essential
components of Black’s, Palmer’s, and Gamble’s testimony, it is not reasonably
probable (People v. Watson, supra, 46 Cal.2d at p. 830), that they would have
concluded otherwise had they been told that they ¢could not find McKinnon
guilty unless the proved circumstances were consistent with McKinnon’s guilt
and could not be reconciled with any other rational conclusion. In fact, the
circumstantial evidence, i.e., the murder weapon being found in a car
McKinnon was nding in, and Gamble’s testimony that he told her to put it in
her purse, was not susceptible of a reasonablc interpretation pointing to

McKinnon’s innocence.
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As to the federal aspect of McKinnon’s prejudice argument, the federal
Constitution does not require courts to instruct on the evahation of
circumstantial cvidence where the jury was properly was mstructed on
reasonable doubt. {(Holland v. United States (1954) 348 U.S, 121, 140 [75 S.
Ct. 127,99 L.. Ed. 150; see also Victor v. Nebraska (1994} 511 (1.8, , 7-17
[114 5. Ct. 1239, 127 1.. Ed. 2d 583 [approving California’s pattern instruction
on reasonable doubt].) Therefore, there was no federal constitutional error.
And even if there was, it was harmless beyond 2 rcasonable for the same

reasons argucd above.

V.

THIS COURT SHOULD FIND THAT THERE IS A
STATE-OF-MIND EXCEPTION TO EVIDENCE CODE
SECTION 351.1, AND THEREFORE THE TRIAL COURT
PROPERLY EXERCISED ITS DISCRETION WHEN IT
ADMITTED EVIDENCE TO REBUT THE DEFENSE’S
CROSS EXAMINATION OF ORLANDO HUNT. IN
ADDITION, ANY ERROR WAS HARMLESS
McKinnon contends the tnal court violated statc law, as well as his
rights under the Sixth, Eighth, and Fourteenth Amendments, to a fair tnal and
a reliable jury determination, when it admitted evidence that Orlando Hunt
failed a polygraph test. {(AOB 191-203.) McKinnon’s contention is without
ment. The resulis of the test were not admitted; rather, in order to rebut an
implication raised on cross-examination, Hunt was allowed to testify about the
polygraph test’s effect on his state of mind, namely, that he decided to tell the
truth to prosecuting authorities after taking a the test and being told about his
performance. Thercfore, although Hunt’s testimony referenced the taking ofa
polygraph examination, the testimony bore solely on Hunt’s state of mind and

did not seek to establish the reliability of the polygraph results. Thus, the trial

court properly admitted the evidence. In any event, any error was harmless.
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During direct examunation, the prosecutor asked Hunt why he did not tell
the police the truth when they first interviewed him. (4 RT 558.} Hunt said he
initially withheld the truth from authontics because he was afraid for his own
life and the lives of his wife and children. Hunt also said that he did not tell the
truth to the prosecutor and Buchanan when they first interviewed him. (4 RT
558-559.) Hunt said he eventually told the truth after he “had an interview with
the people in San Bemardino.” (4 RT 559.) Iie said he decided to tell the truth
about witmessing McKimnon shoot Coder, “Because it was bothering me for the
simple fact that what happened to the guy. [t was wrong, It happened for no
apparent reason.” (4 RT 560.)

On cross-examination, defense counsel repeatedly questioned Hunt
about his claim that he eventually told the truth because his conscience bothered
him. Counsel suggested that the real reason Hunt changed his story was
because the prosecutor pressed him and thieatened to charge him with the
murder. [n response, Hunt reitcrated that he decided to tell the truth after
speaking with the people in San Bemardino, and because his conscience
bothered him. (4 RT 578-583.)

After the jury left the courtroom, the prosecutor said he had a brief issue
to discuss. The prosecutor informed the eourt that the parties had avoided the
San Bemardino interview hecause, in reality, Hunt had failed a polygraph test
therc. The prosecutor recognized that although the results of the test were
inadmissible, he wanted fo ask Hunt about the San Bemardino incident in
relation to Hunt's decision to tell the truth. (4 RT 584.} Defense counsel
objected, noting he and the prosecutor had previously discussed the issue and
agreed not to discuss the test, but instead to refer to it as the San Bemardino
mcident. (4 RT 584-585.) Counscl asked the court to exclude any reference to
the tcst or the examiner’s conclusion that Hunt lied when he denied

involvement in, or knowledge of, the Coder murder. Counscl argued that such
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evidence 1s inadmussible, and if the jury heard it, it would give a scientific stamp
of approval to what is otherwise inadmissible. (4 RT 585.)

The tral court realized the results of the test were inadmissibie, but
found that if Hunt was told or led to belicve he failed the test, that evidence was
independently admissible regarding Hunt’s state of mind. (4 RT 585-586.) The
court noted the matier was pivotal on the issue of Hunt’s credibility, as defense
counsel has “been going over the last 25 minutes.” The court reiterated that the
results of the test were immalterial and irrclevant, but ruled that if someone told
Hunt he failed the fest, and if there was a nexus between being told that
information and Huni changing his story, the evidence would be relevant and
admissible, (4 R'T 586-587.)

When re-direct examination resumed, Hunt confirmed that up until that
point he had not told any anthorities that he knew anything at all about the
Coder murder. (4 R'T 612.) The prosecutor asked Hunt more questions about
why he had been in San Bernardino, and in response Hunt disclosed he had
been therc “to take a polygraph test.” Hunt confirmed he took the test, and
afterwards someone told him he “told the truth about some on certain things,
and then I lied on certain things.” Hunt said after that, he was told to just go
ahead and tell the truth, and he decided it was time to do so. (4 RT 613.) Hunt
confirmed that he then told the truth, for the first time, about being an
cycwitness to the murder. (4 RT 613-614.) Hunt said that after he “talked to
the guy” that gave him the test, he “got to thinking about what he was talking
about, S0 once we got here, I just told you — told you guys the truth.” {4 RT
614.)

A. The Trial Court Properly Admitted Rebuttal Evidence Of

Orlando Hunt’s State Of Mind After Taking A Polygraph Test

A tnal court’s ruling on the receipt of evidence will not be disturbed on

appeal absent a finding that the trial court abuscd its discrction. (People v.
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Robinson (2005) 37 Cal.4th 592, 626; People v. Lenart (2004) 32 Cal.4th 1167,
1123 [determination of relevancy reviewed on an abuse-of-discretion standard];
People v. Price (1991) 1 Cal.4th 324, 433.) “Evidence is relevant if it has any
tendency in reason to prove or disprove any disputed fact of consequence,
including evidence relevant to the credibility of a witness.” (People v. Kennedy
(2005) 36 Cal.4th 595, 615; see also Evid. Code, §§ 210, 351.)

Evidence Code section 351.1 provides:

(a) Notwithstanding any other provision of law, the results of a
polygraph examination, the opinion of a polygraph examiner, or any
reference to an offer to take, failure to take, or taking of a polygraph
examination, shall not be admitted into evidence in any criminal
proceeding, including pretrial and post conviction motions and hearings,
or in any (rial or hearing of a juvenile for a criminal offense, whether
heard in juvenile or adult court, unless all parties stipulate to the
admission of such results,

{b) Nothing in this section is intended to exclude from evidence
statements made during a polygraph examination which are otherwise
admissible.

The statute creates an exception to the “truth-in-evidence” provision of
Proposition 8 (Cal. Const., art. 1, § 28, subd. (d)) that “relevant evidence shall
not be excluded in any criminal proceeding.” (People v. Espinoza (1992) 3
Cal.4th 806, 817 (Espinoza).)

This Court has held that Evidence Code section 351.1 codifies a long-
standing rule that, since polygraph test results do not scientifically prove the
truth or falsity of the answers given during such tests, they are not admissible
to show guilt. (People v. Wilkinson (2004} 33 Cal.4th 821, 849-851
(Wilkinson); People v. Espinoza, supra, 3 Cal.4th at p. 817 (Espinoza).)
" [L]ie detector tests themselves are not considered reliable enough to have

probative value.

Cal.4th at p. 817.)

(Wilkinson, supra, 33 Cal.4th at p. 849; Espinoza, supra, 3
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Based upor this Court’s rationale for excluding this type of evidence,
there was no error here. {See Wilkinson, supra, 33 Cal.4th at p. 849; Espinoza,
supra, 3 Cal.4th at p. 817.) The fact that Hunt took a polygraph test and,
according to accounts made to him, told the truth on some things and lied on
others, was not admitted to show the truth or falsity of his answers or the
rchability of the polygraph examination, nor was it admitted for any probative
value regarding gutilt or innocence. Instead, the fact that Hunt was told he both
told the truth and lied was essential to show his staie of mind when he decided
to tell the truth and to rebut an altemative implication raiscd by the defense.

Thus, contrary to McKinnon's asscrtion, the fact that Hunt failed a
polygraph test was not admiticd, at lcast not as that phrasc is commonly
understood. Rather, alleged results were communicated to Hunt and these
results - true or not - had an effect on Hunt's state of mind. And Hunt’s state
of mind was entirely relevant to the jury’s determination. Therefore, there was
no violation of Evidence Code section 35).1, and McKinnon’s claim should be
rejected.

McKinnon argues that this court should adopt the holding in People v,
Lee (2002) 95 Cal. App.4th 772 {Lee). In Lee, the trial court allowed the jury
to hear a recording of the polygraph examination of the sole eyewitness to a
murder. {/d. at pp. 781, 791.) The Lee Court held that “. . .there is no “state
of mind” exception to the ban on polygraph evidence. Unlike hearsay evidence,
which is only banned if it is offered “to prove the truth of the matier stated,”
polygraph cvidence “shall not be admitted into evidence in any criminal
proceeding.” “Evidence Code section 351.1 ... simply and unambiguously
prohibits the admission of evidence that a person took a polygraph test.” (Lee,
supra, 95 Cal.App.dth at pp. 772, 791.) Citung Lee, McKinnon argues that
section 351.1 eslablishes a categorical ban on the admission of all polygraph

evidence.
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While it is true that Lee held there 15 no state of mind exception, that rule
of law came from an intermediate court of appeal, and respondent submits this
Court should overrule Lee and construc scetion 351.1 as having such an
exception. Here, as the trial courd recognized, the defense spent a great deal of
time trying to cstablish that Hunt’s claim, that he began to tell the truth because
of his conscience, was untrue and that the real reason Hunt decided to tell the
truth after having lied {or so long was because the prosecution threatened to
prosecute him for the murder. Of course, given Lee s construction of section
351.1, this line of questioning left the prosecution without a remedy to address
and rebut the implications the defense raised on cross-examination. The trial
court reasonably attempted to rectify this imbalance and unfair advantage by
aliowing a limited discussion of how the polygraph impacted Hunt’s siate of
mind. Therefore, respondent respectfully submits that this Court should

overrule Lee and hold that there is a state-of-mind exception to section 351.1
B. Any Error Was Harmless

In the event this Court determines the tnal court abuscd its discretion
when it admitted the contested evidence, it was harmless. Courts have found
thc admission of polygraph evidence prejudicial when it concemed the sole
wiiness to a crime or when the evidence had a high potential to affect a jury’s
verdict. (Lee, supra, 95 Cal. App.4th at pp. 790-791; People v. Basuta (2001)
94 Cal.App.4th 370, 389-390 (Basuta).) These factors are simply not present
in the instant case.

In Lee for example, the jury heard a recording of the actual polygraph
examination of the sole witness to the murder, and then heard a recording of a
police detective’s interrogation of the witness based on the examination. (Lee,
supra, 95 Cal App.4th at p. 790.) The reviewing court rejected the People’s

harmless-error argument, explaining that it was impossible in that case to
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separate the inadmissible “results™ of the polygraph test from their “effect” on
the witness. (Lee, supra, 95 Cal.App.4 at p. 791.)

In Basuta, supra, 94 Cal. App.4th 370, the defendant, who operated a day
care center, was convicted of murdering a thirteen-month-old child by shaking
himto death. (fd. at pp. 376-379.) Othcr than the defendant, the sole percipient
witness to the events was the defendant’s housekeeper. After initially telling
lay persons and police officers a different story, the housekeeper ubtimately told
the police that the defendant had shaken the child, following which the child
had stopped breathing. (/d. at pp. 379-380.) At tral, the court ordered the
prosecution to ensure that none of the witnesses mentioncd the fact that the
housckeeper had taken and passed a lic detector test. ({d. at pp. 388-389.)
Nevertheless, after a tape of the housekeeper’s interview at the police station
was played for the jury, the detective who authenticated the tape mentioned that
the housckecper had offered to take a polygraph. (Jd. at p. 389.)

On appeal, the reviewing court rejected the People’s harmless-error
argument. The court explained that although the prosccution might have lost
the battic of experts and still have obtained a conviction, the prosecution's case
could not tolerate a loss in the conflict over the housekeeper’s credibility, and
thus the detective’s comment “had a high potential to affect the jury’s resoluiion
of that issue.” (Basuta, supra, 94 Cal. App.4th at p. 390.) The court further
explained that a juror might conclude the housckeeper’s readiness to take a
polygraph reflected her confidence in its result, or might conclude that the
“Statc would not base a serious prosecution on the testimony of a lone witness
whose credibility it had cause to