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APPELLANTS REPLY BRIEF
TO THE HONORABLE RONALD M. GEGRGE, CHIEF JUSTICE, ANDTO

THE HONORARLE ASSQCIATE JUSTICES OF THE SUPREME COURT OF
THE STATE OF CALIFORNIA '

O Automatic Appeal fram the Judgment of the Los Angeles Superior
Cowrt, Honorable Judge Jacgueline AL Connor presiding.

LTHE EVIDENCE IS INSUFFICIENT TO SUPPORT THE
CONVICTIONS IN COUNT 2,3, 8 AND THE ALLEGATIONS OF THE
SPECIAL CIRCUMSTANCES IN COUNT |

A, Attempted Murder of John Doe in Count 8
Responderd srgued that a jury could reasornably infer that there was both an

attempt to kil “John Doe™ and that said attempt was both premeditated and

deliberate. To support s conlention, respondent stated that the police officery’



observations that the ;}ﬁfsgzn wdentifiod a3 appeliant had a gun in his band and at
ane point pointed i al an coknown person in the Jeep is dispositive, |

Respondent cited 1o Peaple v. Chanee {'2{}36} 141 Ca%ﬁpp/ith 1164 1o
support 1t argumerd, However, this Court gramted review in Chanee and issued
g own decision, superceding it.,(Pﬁopé’e v, Chance (3008 44 Caldth 1164

| Further, the issue before this Court in {Thcmcé was nod the detendant’s fntent but
rather his prosent ability to carry out his intended assanlt, 2 pobit oot at issue in the
present case.

1 Chance cun be sadd (o stand for anything pertinent 1o this case, it is that
the proseoutor overcharged appellant with an a&eﬁ‘xpﬁ:ﬁd mvwrder chargs
unsupported by the chroumstances of &hé insiderd. As s;s:zs*aﬁ in Uhanee, not evary
cuse that invedves the brandishing, or even the siming, of & gon constitutes an

- gttempted nmrei;:ﬁf, Fwven as argued by the respondent, the [acts in the instant case
are 50 wenbiguons that i reguires 2 greal deal of speoulation and an undaly broad
reading of the law to BEGHEC 'i‘%;ai' they constituted prameditated, deliburate
atteroapted awrder.

The emtire wident APPEATS 10 have besn a chance encounder botween fwo
ears of rivaﬁso There is no evidence that the ocoopants of the Mﬁnm {arlo were
gware of the presence of the Jeep before it moved nio the intersection. The

Jeep’s slow pulling out into the intersection with its headlights off just as the

s



Monte Carlo appeared, however, suggests that the occupants of the Jeep may have
been waiting, perhaps in an ambush, and zﬁm the cecupants of the Monte Carlo
may have showed 2 gun in an offort to oresie o distraction and avoid an attack.

S gn&ﬁaanﬁy, even when the man in the Monte Carle fired zsho’zs in the
direction of the police car which had been following the Monte Carlo, neéza of the
bullets fived from the Monte Carlo struck the police car, even though it was mi}f.
one oar length away. To entively miss something as large as a the side of 3 another
car, from such a short distanse can hardly be atiributed 1o bad aim. The only
reasonsble inference is that the shooter in the Monte Usrlo was firing above the
cars, not at them, possibly 1o oreate a diversion and effect an eseape.

That the incidemt ci&aﬁy did not involve an attempted homicide is further
supported by testimony of Officer Buttanfusco that even after the bullels were
fired, the police car which had been Hllowing the Monte Cardo continued
fei%&wiﬁg it with only its Hghts on, but without g siren, {3 RT 772-775)

As stoted in Appellant’s Opening Brief, a criminal defendant's state and
federal rights 10 due prooess of law, a fair trial, and reliable guilt and penalty
éemm}inaﬁms are vinlated when crintinal sanctions are mposed based on
msufficient evidence, (U R, Const,, Sth, 6th, 8th, and 14th Amendments; Cal
iﬁoﬁsi,;m. i.sections 1, 7, 12, 13, }6,.2?; Beck v, Alabama ('3.926} 447 118, 6125,

632; People v, Murshall (19973 15 Caldih 1, 34»35; Prople v. Rowhond (1992} 4



Caldih 238, 269 This rule follows frony the requirement that the proscoution
must prove beyond g reasonable doubt every eloment of the orime charged againgt
the defendant, (e re Winship (19703 397 116, 358, 3643 Under the federal doe
process clause, the test is "whether, after vigwing the evidence in the Hght most
favorable to the prosecution, any rattenal trier of fact could have found the
sssential elements of the aime boyond a reasonable doubt." ockson v, Farpinia
{1979} 443 U5, 307, 319 Under this standard, a "mere modivum” of evidence is
not enpugh, and a conviction cannot stand if the evidence does o more than make

4

the existence of an clemwnt of the crime "shightly more probable” than not. {84 at
P 32003

Undey Cali i‘(}mig fww, when the sufficiency of evidence of g given count i3
challenged on appeal, the rc?iewm g conrt reviews the whole record in the Hght
most favorable o the juégmmi i€ cix:is:rmim: whether if discloses substantial
gvidence, that is &?iﬁmm that is reasonable, oredible and of solid value, from
whi’ch a reasonable trier of fact could find that the defendant is guilly beyond a
reasonable doubt, (Peopde v Welch (1999 20 Cal4th 701,738 §g}_ support of the
judgment the existence of every fact the trier of fact conld reasonably deduce from
the evidence, including ressonable inferences based upon the evidence but
exchuding inferenves based upon speculation and conjecture, 5 presumed, {People

v, Tran {19963 47 Cal. App. 4% 7597717723



The reviewing court sinlarly inguires whether a " reasonable trier of fact
could have found the p‘zfﬁéemﬁim sustained it burden ‘:;)f praving the de:‘ﬁ}mi:mi
guilty beyond g reasonable doult." {Peopde v. Memra {19833 38 Ual 34 658, 684
S88 [quoting Peaple v. Jnbeson {1980) 26 Cal 3d 557, S’Eé},} The gvidence
supporting the conviction must ‘5:3 substantial in that 1t "reasonably mspires
confidence” (Peaple v Basxer (19683 69 Cal.2d 122, 139; Peoply v. Morriy (1988}
46 Caldd 1, §§} ard 15 of Yoredible and of solid value” (People v. Green {298{}}
27 Cal3d 1, 55; People v. Bolden (2002) 29 Caldth 5135, 333 Mere speculation
canmot support 8 conviction, (People v. Morshall (1897) 15 Caldth 1, 35, People
v Reyes {19743 12 Cal3d 488, 500

Although the evidence i3 viewed in the light most favorable to the
fudgrent, the reviewing court "does not ... Hoit iis review to the evidence
favorable 1o the ‘mspmémt.‘; {People v. Jokmson {1980 26 Cal.3d 857, 5377
internal quotations omitted].) Instead, # "must msazve tiﬁ.&: issue in light of the
whole mc@ré ~ 1.2, the entire ,g:eécmm of the defendant put before the jury ~ and
may not Bt [ds] appraisal fo isolated bits of evidence selected by the
responident.” (IMd.); soe Jackson v, Firgivia, supra, 443 UB, st p. 319 ["all of the
evidence is 1o be congidered in the light most favorable to the prasecution”])
Finally, the rules governing the review of the sufficiency of evidence apply i

challenges against a special circumstance finding. (Prople v. Hillhouse (20023 27



Caldth 469, 496-497; People v, Green (19803 27 Cal3d 1, 533

When the roviewing court defermines that no reasonabde tnier of fact sould
have found the defondant guilty, ¥ mast afford the appeliant relief, (Peaple v
Guitorn {19931 4 Caldth 1116, 11361127 )y For the reasons siated zzbs;vc; such is
the case here,
B. Deliberate amd ?r&medimteé Attempted Murder Aﬁeggtim as to Count 8

There s no evidence at all that the shouter in the feep committed the crime

of preowditated, deliborate attempied murder . As scknowledged by resg.sm;dm;
an émmtimmi killing is premeditated and deliberate only i the act is the result of
thought smgi reflection rather than rash impulse. (RB at p. 33; Peaple v, Stiteley
{20033 35 Caldth 514, 543.) While respondent can specnlate all that it wants,
froms the evidence in this case oo jury conld conclide bevond g reasonable doubt
that such deliberation and promedifation existed.

Further, ag respondent also acknowledged, the theee facts that appeliant
court roost often consider in determining this tasue is the motive, planning éci—iyit}g
and manner of killing. {,S’éifekf}-’, supra, 35 Caldth af p. 543.) In the instant case
there was no evidence ibf'»é pre~-planned motive or planing activity. There was no
evidenve of anything but a chanee envounter between two vehicles and the
ensuing rash reactions, including the firing of a gun into the air above the cars,

Respondent s argoment is not based upon legitimate inforence from the
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eyvidence prosented %t trial. Rather, it is based upon the speculative crestion of 2
scenario to justify the jury’s verdict, a verdict that certainly was not supported
from the evidence in this ‘c-as:e,
L THE EVIDERCE WAS INSUFFICIENT FOBR A CONVIUTHON ASTO
COUNTHE I AND I, THEREFORE THERE ARE NG SPECIAL
CIRCUMSTARCES UPOK WHICH TO SUPPORT A DEATH
SUDGMENT

A, ﬁam_mary of Appellant’s Argument

Appeliant argued that the jéxfy was presented insufficient evidence {o prove
thiat appeliant robbed Richard Dunbar. The only cvidénm presented was that an
bour prior to his death, Mr. Dunbar [0t his bouse with 4 set of keys t his car, his
identification mﬁ some money. Mr. Dunbar never carvied s wallet, (6 RT }Q%A}
While the pelice returned Mr. Diunbar’s identification, driver’s livence and thirty
dollars i cash to Mr. Dunbar’s sister, they did noi retarn the car keys to her { | &
RT 908912y

Appellant argued that the shove evidence was insufficient to satisfy the
slements of robbery a3 per Penal Code seation 211,
B. Sm&ém&ry of Bespondent’s ﬁésgmnm

Respondent claimed that the jury could infer that the koys were taken from
Mr. Dunbar’s person after he parked and got out of his car, a5 Ive had his car keys
with hin when he loft his apartment z;nd the keys were never recovered. (RB at

pp. 37-3R.} Respondent Buwther stated that Me. Dunbar parked and exited his oar

¥



aud was then nordered while standing by it As the only item of personal property
that wag mizssing from Mr, Dunthar was missing were the car keys, the jury could
reasonably infer that Dunbar’s car kevs were taken during the murder Respondent
relied upon Peaple v. Harris (19843 8 Cal4ih 407, 420-421 b support is
argument,
. Appeliant’s Re‘piy

Resp@nﬁmt’g response is nothing more than a series of guesses as o what
might have happened to My, Dunbar. However, ®A convietion of robbery cannot
be sustained absent sufficient evidenoo that the defendant conceived his intent to
stent eitber before commitiing the act of force against the victn, or during the
commission of that act. 1 the inten arose only afier the use of force against the
victim, the taking st most constitpies a thefl.” (Penple v, Morris (1988) 48 (al3d
1, 19, overruled on other greunds in 51 re Sosounion {1985) 92 Cﬁ&é’ﬁa 535, 543,
fin. &; People v. Green (193801 27 Cﬁi_.fid 1. 52-54.%

There x#a:‘; neither direct nor circomsiantial evidence from which the jury
could infer that there was éa}. imtent to steal formulated cithue before the shooting
or during it. In fact, robbery dows not seem io be a motive at all as the thifiy
dollars in Dunbar’s possession was m)% taken, F uﬁhén as the keys 2’35?@: o0 value
in and of themselves, the parpetrator would not have taken the keys for any other

purpese than to steal the car. Thevefore, there would have been ne purpose for the



perpeteator 10 even take the kevs from the person of the viction i he was not going
t{:;éﬁve off with the car.

Ifthe shooting was the act of foroe needed to effect the theft, the only
ssswmption that could be made was the perpetrator would have imonediately
secured the keys and driven off. There was no evidenoe at all that the paipsmmr
mpde any attempt to steal the cor even though he had more than soough time to
start the car and drive off with it without any interforence by anyone. The
testimony of Christic Hervey confirmed this. She indicated that between 10:30 and
10:43 the evening of the shooting she was sbout to enter hor spartment when she
bonrd two shote. She told her son to call 911, Between the tme of the call and
when the dispatcher answered, Ms. H@r{ié}’ beard a ihiﬁé shot, She made corlain
observations of the ;_Serge‘:tmtm leaving the scene of the crime and spoke 1o the
dispatcher and then went downstairs to the security guard shack where she noticed
the seourity guard moving téward the vistim. {ACB at pp. 12-13.)

This testimony made it perfectly clear that there was ne wterference from
the security guard or anvone else that would have forced the perpatrator to
ahandon an attempt 1o steal the car. Ascording m’M&;v Haervey, the security gaarei
did not arrive at the orime scene unlil after the passage of substantial time, 'Efakmg
all of the evidence a3 a whole, it is far more likely tht the kevs were sbmply lost in

the confusion of the orime svene. As there was insuificient evidence 1o sustain 3



eonviction for robbery or carjacking, ﬁ_mm was no evidence to sustain the troe
fimiing of the special circumstances.

Mo reasonable wivr of fact could have found the special olroumstances o
be true. Esseptially, appeliant was sentenced to death because the police failed 1o
{ind # set of car kevs, The special circumstonce findings and sentence of dmm
should be reversed. |

§f§_¥., IMSUFFICIENT EVIDEMNCE WAS PRESENTED FOR ﬂﬂﬁN%’.iﬁ’ﬁf}S AR
TOOOUNT [ THE MURDER OF RICHARD DUNBAR

A. Summary of Appellant’s Argument

Appellant argued that the fcts of Christing Hervey's syowitness
identification of appellant as the individual mzming away from the scene afler the
shooting and the fwts surrounding her later photo identification of appeliant
clesrly indicate that hgza; ceurﬁmm identification of appellant wag inherintly
unprobable. Coupled with méz fact that the only other evidence against appellant
wias a priot inconsistent statement of 3 violent felon, there was nsufficlent
evidence upon which ’ié buge & wzwimi@ of morder for Count L

B. Summary of Respondent’s Argument

Citing largedy 1o Ms. Hervéy’:s Testimay, respondent argmé that thers was

nothing inherently improbable about Ms. Hervey's identification.

1G



C. Appellant’s Reply

In Peopls v, Mavberry (19753 15 Cal. 34 143, 150 citing to }’eopfé %
Headlee (19413 18 Cal.2d 266, 267-268, this Cowrt disvussed the “rapusite
gugntum of evidence to meet & challenge of “lmprobebility.” The Headlee Court
stated “To be improbable on its face the evidence pust assert that something has
occurred that it does not seem possible could bave ocourred under the
circumstances disclosed |

Such is exactly what ocourred i this case, Kespondert has simply ignored
appeliant’s argoment that undisputed facts of the progression of the shooting
ineident, the actions by Hervey %@f{}?& nmaking her observations a?zd the actions of
't}zé shooter and security pusrd, rendered My, Hervey’s testimony that she bad “two
oyipwtes” o clearly observe the shooter (6 BT 1064) utterly ludicrous.

Appeliant’s Upening Brief clearly set forth this time ling, (A&Z}Q atpp 86«
seg.3 'fhe ingscapable facts are that Ms. Hervey first heard the shots before she
é::vén entered her aparioient, baving come home from an errand. She fold ber ém,
who was in the apartment, 1o diad 511, ﬁhé%hm ook the phone from her son and
copversed with the 911 dispatcher She then ubserved the seourity guard approach
the victim. It was only then that she tarned her attention to the shooter, whom she
said she saw for two minules, moving away al 8 rapid pace (6 RT . 1049 ot seg.)

Commen sense and buman experience renders this testimony not only

i1



improbable but tmpossible. The body was found only 300 feet from Ms. Hervey's
baleony, Someone who bad fast comnitted a murder would certaindy not lolter on
the street after the shots were Bred so p witness might observe him at the scene.
Mor would they leisurely strall away from the scene. The shooter would have fled
from the scene, distancing himself from his deed as fast a8 be could. Ms, ﬁ&rw:y
could not possibly have seen the shooter for two minutes.

Furthey, the 5&(:115@‘ guard mdiegieé that when he reached the victim he
saw no one else in the vieinity., He did got testify that he observed anyone running
away.

Mot only was it inpossibde for Ms. Hervey (0 have seen the x}zéam for
more than 3 few fleeting seconds, she was not even able o determine whether the
shooter was wearing a beard or other facial haie {7 BT 1079-1080) I Ms.
Hervey was ciaaﬁ}f abde 1o observe the shooter ff:zé moye than a fow seconds and
she had the g#mw::rs of ubservation that the prosecutor stmted she had, she certainly
would be alde to tell, at very least, if the shooter had a beard.

1f this was not improbable enongh, Ms. Hervey is not even aypm@had by
the police tw muake an identification for two years. As stated in the Appellant’s

Qpening Briel, she is shown a photo aray and after fexn minutes of observation ﬁia
beat ahe could do was state that appeliant’s ;ghaii} "‘kiﬁé of tooked like” the man

who ran away from the scene. (ADB at pp, 87-8%.) 1t then took ancther ten



minutes of looking at the array, in the presence of the police, who believed
appellant did the shoating, to “upgrade” her identification 10 2 “belief” that
appeiiant’s photo represented the shooter, However, she was not “sure” of
anything uniil she saw appellant at the prefiminary hearing, in custody, al eounsel
table, already identificd by the authorities as the killer,

1t i3 not necessary for appellant to resort to inferences or deductions o
show the inherent improhability of this identiBioation. Nor is this testimony
simply conflicted or subject 1o justifiable suspivion. {(See People v. Fuston {1943}
21 Cal 24 8940, 693 clting by People v. Mavbersy, suypra, 15 Call3d of 130 This
festimony is lemporally and logically fatally Hawed.

Mo of the cases that respondent oited {0 support its argument even
remotely referenced a case with a fhol patiern similar to the instant case’, a fact
patiern that renders the identification of appellant as inherently improbable and
therefore insuificient fo sustain a canviction,

Respondent further argued that the festimony of Detective Cade as to the

pricr statements of Glenn Johnzon support the testnony of s, Hervey, In

1. Axie Peapde v Abercrombie, cited by respondent, is oo longer clable on the
issue of eufficiency of the evidence. The spetion of that opindon discussing the
sufficiency of the evidence was devertifind by the Court of Appenl after » grant of
rehearing in the case, (People v, Abercrombie, 59 Cal Reptr. 820 (20073,
{Thereafier, this Court granted review on an issus reparding sentencing, (People v,
Abgrerombic (2007 73 Cal. Rptr. 395} anmd later dismissed review gnd rempanded
the case 1o the Court of Appeal,
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mking this argument, respondent foruses only opon what was said and oot at all
on the innate invredibility of Johnson. Iobnson was & violent oriminagl who met
four times with the police before he figured cut exactly what was in bis best
irterest, that being to implicate appellant.

Respondent stated that theee was no proof of a gudd pro guo deal betwoen
the authorities and Johuson for Johnson's testimony against appetiant.
Unfortomately for raégmndm& there is once again the matter of tming. Johnson
- was facing sevions charges at the time he finslly “’gaf%fe up” appetiant. Until his
interests were ou the line, be had sbsohuely no iitorest in helping the police. In
fact, onee he got what he wanted, he testified that he knew pothing about
appeliant’s involvement in the orime. |

Appeliant is on death row because of the twstinony of an inherently
unbeliovable “eyowiiness”™ and the bought cooperation of a street thug. This is not
‘&bat the United States Constiiution envisioned as due ;ﬁmcegg of faw. The

conviction on Uount 1, along with the death indgment must be reversed.

V. THE TRIAL COURT IMPROPERLY ADMITTED THE *STATEMENT FOR
JAYE BERNARD MELRON” RECOVERED FROM THE BAURKPAUK FOUND
: IN APPRELLANTS WHITE JEEP CHEROEKEE

A, Bummary of Facts and Appellant’s Argunent

Dhuring the guilt phase of the trial, vutside of the presence of the jury,
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| appellant’s counsel anpounced to the court that he had been informed by the
prosecutor that she wished to admit into evidence the contents of 2 “backpack that
M. Melson had or owned aé. one point in tme.” (8 RT 13391 After s discussion
of the contents of the backpack, the rial court excladed from evidence in the guiii
phase all items in the backpack except for a statement that appeared to set forth an
atibi for appellant a3 o the shooting incident on Glasgow Street. Counsel ohjected
1o the admission of that statement because it was not in appeliant’s handwriting,
but the couwrt overruled that obiection, (8 RT1361)

In his opening brief, appellant argued that there was no proof that appetiant
caused this alibi statement to be writtm ar that he even koew shout #. He further
srgued that for this sistement Io serve #s éﬁzzsaiﬁusmss of guilt evidence, there
must be proof that appeliant ook some sort of action with the specific intent of
diverting suspicion from himself. There being no such connection between this
statement and appeliant, the evidence should nover have been presented 1o the
ey, |

" He further argued thad the court’s error was compounded by its fallure to
instruct the fury along the Hoes of CALHC 2.05.
B. Sammary of Hespondent's Rasg:mzzssi
Respondent argued that the claim that the statement was inadmissible

hearsay i3 forfeited because trial counsel’s only objection to the testimony at trigd



was that the stalesnent was not i sppellant’s haﬁéxwiﬁng, {RE ot pp 6001

Further, respondent argued that bocause the steloment in guestion was
found anwongst appeliant’s possesdons | the juryvcﬁuid reasonably infer a
conseiousness of guilt on the part of the appellant, regardless of who authored the
staternent. (BB at p.60.).

Respondent additionally clatmed thet the trisl court did not e by failing to
instruct t}éﬁ juﬁ’y as o CALJC 2&33x as that instruction does not apply 1o thy facts
of this case. (RB at p61}

Fizﬁzﬁiy., responident argoed that even i there was m‘é{‘, i was not
projudicial. (KB al pp 61-62.3
. Appeliant’s Reply

1. Reply to Forfeitare Clalm

Appﬁ%iam"g trial counsel objected to the “so-called alibi statement” on the
grounds that it was not in aﬁpﬁiiam’s handwriting. "i”hz:'eam responded by stating
“But it's among his possessions. Whose handwriting s 1t, do we know?” The
prosecutor told the court that the stalement was written by appeliant’s girlfviend,
The court then specifically inquired “Your specific objection is it's not in his
handwriting”™ and trial counsel answered in the affivmative. The court then

overrided the objection (R RT 1361
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The purpose of the statutory rude * that reguires objection to the admission
of evidence o preserve the issoe for appeal is w zz%‘iéw the prosecution an
opportunity to cure the defoct ot tiad, (Peaple v Rogery (15783 21 Ual. 34 348
The rativnale most frogquently sdvanced for the reguirerment is thet a contrary rule
would permit ¢ defendant 1 remain silent sbowt trial eorors sand gamble on an
acquittal, knowing that if be is convicied his conviction would be reversed on
appeal. (fBd)

However, this Court has recently re-interpreted the Rogers line of cases, In
Pf:épé’s;/t v, Partida (20063 37 Cal 4th 428, this Court stated that in ovder {6 properly
further the purposes of the statute, the requirament for objection must be
imterpreted “reasonably, not formalistically.”™ (#d, at p432.) This Court procesded
10 state that section 333 does not exalt form over substance and does uol require
any particular form of ohiection. The obiection simply must be “made in such a
way a3 to alert the trial court {0 the nature of the anticipated evidence and the basis
upon which &xci&%im is sought, and to afford the People an opportunity 1o
establish ite admissibility.” (J4 at p. 435 qwﬁmg from People v. Willioms {ﬁ?%’é@'}
44 Cgl.34 883, S}{}&} |

%ew is no question thet trial counsel’s @bjeétiem was clumsily made.

However, there Is alse no question that the izl court fidly understood that trial

1. Bvidence Code section 353,
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counsel was seeking to exclude the staterment in question becsuse there was no
proof that the statement could be attributed to appeliant. When the objection was
made, the court respomded, “But it's among his possessions,” and asked whose
handwriting It was, When the prosecutor said that it was that of appellant’s
girifriend, the court overnuled the obiection.

The exchange clearly shows that the judge understood counsel’s oblection
1o mean that the statement was not sdemissible against appellant because ziﬁem WS
no evidence thatl it was his 3‘{&1&3;23:;?., The judge responded by pointing to
evidence that suggested that appellaat had arole in formulating the ststement: its
presence in his background and the factihat 3£ was written by a olose ssenciate,

“TAn] objection will be deered gmgﬁeiwd if, despite inadequate phrasing,

the record shows that the court understood the fssue presented.” (People v, Scoir
{1978} 21 Tal.3d 284, 290, Peopde v. Hovarter {2008) 44 Cal.dth 983, 1007
[failure 1o ohiect ém%@xwt 55 hearsay excused when triai ndge reforenced the
hearsay ruding on defendant’s motion fo exclude stalementl)

in Pﬁ&gﬁe v. Lewis (2008) 43 Cal 4™ 4 i‘fi., 497, fn. 21, this Court held that 3
hearsay issue mgaﬁiﬁ#g mé admission of certain drawings had been preserved
hecause the trisd judge’s ruling-that the deawings were admissible in part because
they were found in the apartment whers the defendant had been Hying be.i:bré hisg

arvest~ indicated the cowrt’s awareness of the hearsay issue, The tdal cowt’s
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remark i the prosent csse that the statement “was among {appellant’s]
possessinns” showed the same understanding. It 15 clear from the record that the
teial udge and the prosecutor uadestood that the note preseated a hearsay issue.
The claim i3 therefore preserved.
Furthermore, the fallure to object in the wial count will not waive ay clatm
of vrror if the clabmed Error affected the substantial rights of the defendant, i.e.,
resulied in 2 miscarriage of justice, making it reasanably probable the defendant
wonld have obigined 2 more favorable result in the absence of aror. (People v
Anderson {19943 26 Cal Appdth 1241; see also People v, Flood (1998) 18 Caldth
470482, fn. 7.3 In the case of o substantial constitutional right, soch as the right ﬁ)
a fair and lmpertdal twial, an appellant “deserves” the review of the appellate cwﬁl
regardless of whether defense counse! obiected below or nol. (FPeaple v,
Herramdez {19913 231 Cal App 34 1376, 1383-1384.3
2, Reply o ’c’éuﬁs‘i&z&ﬁaﬁw Response
Respondent argued thet ag the statement was found among appellant’s
other possesston in his backpack, e jury could have inferred sonscionsness of
guilt on the part of ap?:ai?.&m repardioss of who authored the staloment.
Respondent does aot ms;m that the statement was dated May 22, ‘3,9’?7,
Sifteen days afler appellant was arrested in the Glasgow Street incident and that

the Jeep in which the backpack and the document were found was seized by the
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police over two months alter appellant’s serest, Mot only was appellam
incarcerated at the tine thet this docunent was writlen, %u‘z ather people,
including defondant’s givifriend, the apparent author of the note, had acoess to the
Feep and the backpack in 1t for months while be was in s:usméy
The mosat that z,zm be said sbout the statement’s provenangee i that
appeliant’s girliierd wrote it and she or some other unknown person put it into
his backpack, while be was i jall. Wo wiﬁmaé was presented that appetlant had
any role in composing it that he endowsed or adopted it, or that be even knew of it.
The statement docs not even purport 1o be his; the narrator was someons else, and
the appellant was referred 1o in the thind person. The statement was hearsay and
should not heve been allowed before the jury,
The vrror io this case i mmch Bke that i Peopde v Lewis, supra, 43
Cal Ath at 498-300, in which this Coust held that the trial court erred in adinitting
the evidence érawizzgg found in the defendant’s apartment ﬁﬁw s merest, Like the
drawings in Lewis, the statement here was not made by the defendant, The
watement was in someons else’s hansdwritiog, reforred o the éﬁf@éam in i’mﬁ third
person, bore & date that postdated his arrest, and was found i a backpack that had
been out of appellant’s possession for two months, To be admissible, therefore,
the statement would huve to qua}ify‘ a3 an adoptive adosission,

" A statement by someone other that the defendant is admissible as an
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adoptive admission if the defondant “with knowledge of the content thereof, hins
by words or ather vonduct manifested his adoption [off or his belief in the truth.”
[Chistions]. " (People v. Lewis, supra, st p.49R.) Absohsiely po gvidence was
presentesd that sppeliant knew of the content of the statement o i apy way
manifested adoption of it. The statement was therefore inadmsissible hearsay,

Respondent’s further claim that CALJIC 2,05 does not pertain to the instant
facts is factually wrong. Respondent arpued that there were no faets to support the
theory that someon else fabricsted the evidence. It s hard to understand upon
what facts respondent based this argument. The statement in question was nol in
appellant’s handwriting, appeliant was in jatl gt the tme of Hs compusition, and
appellant had no personal access 1o either the car nor the backpack. As such, the
oty theory that respondent conld have logically relied upon was that snvisioned
by CALIIC 2.05.

| The statement was prejudicis! to appeliant both the guill and penalty
phases.

The prosecution offered the sisternent as evidence i’h&& a’ppéii&n‘i atterapied
o fabrivate ;m alibd for the May 7, 1997, shooting incident. Even though
azzpeiiaﬁt’s frial connsel conceded that a;}peiimi was the shooter, arguing that
appellant z:iié not intend 1o kill during the incident, ﬁm jary could, and surely did,

consider i as evidence thet sppellant was guilty ss charged of willful, deliberate,



ard premeditated attempted murder. (See People v. Saw Nicelas (3004 34 (sl dth
614,667, fn. 1 {evidence that defendant abricated evidence was relevant to the
degree of the charged murder, even though defendant confessed to the hondeide])
The evidence also created the impression, clearly infended by the prosecutos, that
appeilant was g powerful gangster and particularly dangerous beesuse be could,
even from jail, comomand his associates (o concoct an alibt for him, The
admission of this evidence was prejudicial apd deprived appeliant of due process
of law and a failr trial on both guilt and penally and denied him hisright o a
redinble and non-arbitrary ponalty verdiot, (1.8 Const. Amends, V1, VIH and
XNV}

V. THE COURT ERRED IN FALLIMG TO INNTRUCT THE JURY OM LESSER
IMCLUBED OFFENRES

Appetiant respectfully relies upon lus Argoments i the ADB.

Vi THE 31600000 RESTITUTION FINE UNDER PENAL COBE
SECTION 12044 WAS IKCORRECTLY IMPOSED IN DISREGARD OF
APPELLANT S ABILITY TO PAY '
A, Summary of Appellant’s Argument
i his AOB, appellant argued that the trigd court erved by imposing the

maxinnen $1000.00 restiiution fine under Penal Code section 1204 without

consideration of appellant’s ability 1o pay.
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B. Summary of Respondent’s Argument

Respondent stated that ?mai Code séatii}n 13204 presumes appeliant’s
aé:;iiityt'a pay and épm%}am failed 1o meet bis burden under the stature W prove
that he lack that abdlity.
£ Appellant’s Reply | |

Reﬁ?mﬁﬁm ciied 10 Peoply v. Rameré {1998) 43 Cal App.4th 440, 448-449
to support the above argument. However, Bomero can be readily distinguished.
in Bomero, fi&fﬁz}&&;}i was convicted of g drag offense and recetved a restitulion
fine of 31,000,060, As the Hine was ong tenth the amount of the stalutory fmxémmz
and defendant was permitied to work in prison, the presumption and burden i
section 1204 * make logical sense.

However, the instant case is a death penalty case. A m)éﬁasf;}t is not altowsed
to work and earn fﬁ@m&y while on death z;’ow and there can be no cogent argument
that appellant could ever satisty this fine.

As stated in Appellant’s Opening Brief, the controlling case as to this issue
should be this Cowrt's decision in People v. Vigiera (20053 35 Cam&z 264, 3()5«
MHwyin ??ez‘em, the trial court img}mcﬁ%‘a £5,000.00 fine in a capital case. The

Court remanded the case to the trial cowrt 1o re-determine the restitution fiue based

3. Appeliant was incorrert when it madotained that the fine oposod In part
according to Oovernment Code section 13967 {a) The fine was bpose pursuant
1o Penal Code section 1204, only (AOB atp. 113.)

23



upors defendant’s ability to pay.

There was no mention in Viclere of any burden of proof or presumptions,
aned there was uo ndication by this Coart that the record revesled that defendam
attempted to meet the burden and prosuraption sef forth in the statute. Appelian
ATGLLH that this Court vecognized that o death ponalty case can be distinguished
from other cases in that due o the circumstances of invarceration g silent record
can not be conploved as a basis to mmpese a reatitution Hne over the minimum
200,00,

Theretore, appellant requests that, as in Fiedera, the issue of the amount of
the restitution fine be remanded 1o the soperior cowt for determination of the
arpcant of the fine based upon appeliant’s ability to pay.

Vi, ?R%‘i TRIAL JUDGE COMMUNICATED TO THE JURY AN
AMPROPER LEGAL STANDARD FOR THE WEIGHING PROUCESS IN
THE PENALTY PHASE®

A, Summary Qf Appelant’s Argument

in hiz AOR, appellont argued that doring voir dire, the ariai m%m defined
mitigating factors as “the good” and aggravating factors o the prospective jurors
as “the bad.” Over the course of the veir dire, the court repeated this instruction in

substantially the same form 38 times. Since the prospective jurors were not

4, There was an orror in the Table of Contonts of the AQB. Argomen Vil of the AOR
starts on page 1S,



sequesiersd, each sitting jwror hear this definition, which was a de facio
istruction, any times.

As stated in Argument VI of the opening brief, this definition was both
legally incorrect and mm;&}e:tééy mislesding, The suitigating faciors in this case
related to appellant’s tragic upbringing. In no way this evidence be defined as
“good” in the commonty understond sense of the wonl. However, ander the
Eighth Amendment and California statutory scheme, i was miiigaﬁng and highly
relevant.

By repeatedly givmg the jurors an instraction that limitd the mitigating
factors 1o something '“‘gmé” that attached to appellant (Lo, some positive aspeet of
his character or conduet), the trial court vielated appellant’s vonstitutional right w
a fair determination of penslty based upon full consideration of all mitigating
pvidence presented by apfze}}am;

B, Bumnury of Bespondent's Response

Respondent argued that the trial judge did instruct the jury that in order 1o
firvd for death the apgravating had o 5o substantially outweigh the mitiga’{iﬁg
circumstances that death is the appmpriaté verdict. Respondent also argued that
trial counsel’s failure to raise this issﬁé below precludes this {ffém from hearing

the meriis of this issue.



. Appellant's Reply

In e resporse, respondent never addressed the ssne ralsed by appellant in
his opening brief, Appellant never argued that the trial couet did nat give the
strodnction that set forth the standard that the aggravating faclurs must
“substantially outweipgh” the mitigating factors, The argument that appeliant urged
wpon this (ia;,m was that by 3@,35%35&%{&{15: stmpdistic and vague words such as “bad™
and “good” to replace the carefally constracted and defined terms “aggravating”
and “roitigating”, the trial court commiited reversible instrustional error for the
reasons stated in the Appeliant’s Opening Briel

As stated in Argument VI of Appellant’s Opening Briet, appellant’s
penalty case consisted in greatest part of horeific accounts of his childhood
involving an viclently abusive father, a clinically depressed mother, the loss vt a
younger brother due tw parentyd sbuse and g childhood suffused with foar,
izépei&ssaﬁss and abandonment. Mone of this could be &e_ﬁneé as “pond.” Yet,
due o the way that the voir dire was condusted, the sitting jurors heard up to three
dozen times this misieming and maccurate instruction. By the time that the jury
was formally instructed the “had” vs. *good” rubric has already been made part of
their group consciDusness.

Respondent”s argument that this Court should not hear the merits of this

argrnent in thet it was forfelied s wrong. Penal Code section 1259 dearly allows



this Court 1o review this instructional ervor in that the substantial rights of
appeliant were affected.

The United States Suprome Court has repestedly observed that mitigating
wvidence often inchides facts about 2 defendant that, while sympathetic, may
portray the defendant as damaged and anything but “good "(4bdul-Kabir v.
Orastermon (20073 350 UK, 233, Brower v. Quarterman (2007} 350 US, 286}
The Court has beld repeatedly that the Fighth Amendment requires that juries be
instructed in 8 manner that permits them to give mitigating offect to sympathetic
evidence of g defeondant’s disadvantaged background and his disabilities, {4}
The trial court’s misinstruction 1o the jurors in this case imbued than with an
unconstitutional narrow view of the role and relevance of mitigating evidence.
The penalty indgment in this case must therefore be roversed.

VI THE TRIAL COURTY IMPROPERLY ADMITTED EVIDENCE AT
THE PENALTY PHASE RELATING TO THE LISA LAPIERBE
SHOOTING ANMND THE BAMK ROBBERIES
A, Liss LaPierre Bhooting

1. Summary {*zfﬁ' Appellant’s Argument

Appeliant argued that respondent’s use of the shooting of Lisé LaPierre and
three bank robberies a8 factor {b) aggravating evidence in the punalty phase

violated appellant’s right 10 a fair determination of ponalty in that the only



svidence of appeliant’s gutlt of any of these avts was the testimony of
gecomplices, testimony unsupported by any cérm’mrzﬁiﬁg evidence. Indeed,
Leopard Washington's testimony was the only evidence that the hank robberies in
which be tmplicated appellant took place at all.

Penal Code section 1111 provides in pertinent part, that *{a] conviction
cannot be had upon the testimony of an accomplice unless # is corroborated by
such other evidence as shall tend 1o sonnect the defendant with the commission of
the offense; and the corroboration is not sufficient if it ng‘eiy éhowa the
somurission of the offense or the circumstances theref.”

This Court has held that this provision of section 1111 applics to a 3_‘%.3
{Iv} factor é.n aggravation in the penalty phase of a capital case and governs the
proof. (Peaple v. Witliams (1997) 16 Caldth 133, 244.) As such, the westimony of
an ae;;e;:(mpiéa:s: t g violent orime cannnt, o and of ;m::if, altow for the admission
of that crime a3 an aggravating {sctor wuder section 1903 {b),

There was no such corroborating evidence in the record. Therclore, the
m‘i(imcga of the bank robberies should not have been admitted as evidence.

2. Sumumary of Respondent’s Argument

Bespondent a;ﬁaimcd that the there was sullicient cam&mmzi@é in that there
was tostimony that a casing recovered at the X.,aP'ie'rm_ crime scene was firpd by

the same gun that was recovered from Glasgow Street, which had been used in the



Corter and Dunbar shooting,

3. Appellant’s Reply

What respondent fuled 1o mention in s argument, 3s the gun vsed o shoot
s, LaPierre was gang owned gun thet bad been passed around to various persons
for the purpese of the commission of arimes {8 RT 1379 Gleonn Johnson, 2
sonvicted 'i‘Obi‘}k%r, was .isé possession of this weapon for a period :sf time. Mot
eoincidentally, #t was Glenn Johnson that provided the only evidence that
connected appellant to the gun on Glasgow Street. * Wﬁiie Johnson testified that
he did not see appeliant drop any gun on Glasgow Street, the prosecutor was
atlowed 1o introduce of a prior statement by 5§hz;sm 1o the police that he did make
such an observation. This prior statement was the pmémi of four separate police
meeting with Johnson while Johnson was facing 3 serious prison sentence in
{range {ounty.

Onoe apain, o paticrn emerges where respondent ﬁrges this Court 1o use
the testimony of & highly unreliable individual who was hm‘viiy involved in crime
| 1o corraborate iﬁizeremiy}uzzbsi&wa%:z}_e testimony. Frank Lewis was a vielent

eriminal who indisputably wmzz)zéﬁ&é a terrible erime, Glenn Jolnson was a

criminal who reamed the streets with g loaded weapon to avenge the shooting of

5. The potice officer on the scene when the gun was dropped described the person
dropping the gun as 3 fort seven inches tall and sbewt 120 pounds. This i3 a2 much
snaller individual than appellant. (% RT 1501)
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his “homie,” MNeither corroborates the offser because neither is at all belisvable,

Just as the prosecutor emploved s vicdent, unbelievable fdon 833{};’531@
gyewitness identifications i}m were inherently unbelievable i Count 1 respondent
uses the same felonio i:mréb@mm sttempted muorderer Frank icmw to improperly
estabilish a portrait of appellant as a cowardly eriminal whe puts vounger people
oatt in fromt of his crimvinal eotorprises for his own protection.
B. Bank Robberies

i Summary of Appellant’s Argusnent

A with the shooting of Ma. LaParre, there was no evidenes (o conroborate
accomphice testimony, Therefore, the evidence of the 'i:*zax}k robheries should oot
- have been admitted a3 evidence,

2. Summary of Respondent’s Response

Respendent argued that the evidenve of the LaFierre shooting corroborated
the testimony of the accomplive(s) in the bank robbery. 1t based this argument ‘0i3
the “remarkable” similarity of the way cach crime was compnitted; that is
appellant “using young, vulnerable teen-agers W do hus divty work ™7 (RB at p.
663 |

Sewﬁd’iy, respc;‘m:ﬁeét clabmed evew if there was no corroboration, the error
was harmsless becasse the penalty jury was instructed by -i%w court to disregard

accomplice testimony unless it was corroborated., {2 C7 347,348, KB at p. 66.)
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Finally, ra&pnﬁdmst clotmed that even if there was ETTOT, .respmdf:m
slaimed that it was harnless because the baok robberies éié not play a significant
rede in the decision of the jury, (BB at pp.67-68.) |

3. Ap;tfﬁiiaﬁt’s Reply

2. The Lalierre lovident is Not Corroboration of the Bank
Ki)bherif:ﬁ , :

While respondent never explained the legal basis of #ts rather far-fetched
argument, it can only be assumed i€ is claiming that i%lviziéme Code 1181(h) is the
statutory authority that would support s argument of “modis operondi”

Subdivigion (’a’}ﬁéf section 1181 ;gsmb,i%sité adrvisston of evidence of a
person's sharacter, including that in the form of specific instances of uncharged
miscendust, o prove the conduct of that person on a specified occasion.

subdivision () of section i 101 creates an é:xwg:stimz 10 the genersl role of
sestion 1101 {a} by stating that the general rule does not prohibit admission of
evidence of unoharged misconduct when such evidenes 13 relevant w catablish
sorne fact other than the person’s character or disposition, such as motive, i;ﬁém,
commen plan or scheme or identity. (People v, Bwolds (19943 7 {'fai,»ﬂitifs 384, 393,y
in People v. Thompson, this Conrt explained

In asvertaining whether evidence of other orimes heas a

tendency 1o prove the material fact, the court must first

determing whether or ot the uncharged offense serves

“ogically, noturally, and by reasonable inference” to
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extablish that fact. {Citation) The court “must look behind

the label deseribing the Kind of similarity or relation between

the funcharged] offense and the charged offense; i mast

examine the provise clements of similarity between the

offenses with respect 1o the issue for which the evidenes is

proffered and satisfy el that each Hak of the chain of

inference between the former and the latfer is reasonably

strong.” (Cltation oraitted) I the conpection between the

uncharged offense and the ultimate Tact i dispute 15 not

clear, the evidence should be excluded {People v Thompson

{19803 27 Cal.34 303, 316

Respondent’s argument is without merit for several reasons. Firstly, it is
factually incorrect. Respondent claimed that in the three bank robberies, appelinat
sent others inte the bank to “do his dirty work” while he waited outside. This is
incorrect. Aceording o the alleged scoomplice, Leonard Waslvington, during the
July Deoember 17, 1996 robbery of the Topa Savings Bank, appeliant entered the
bank was well, (12 BT 1938-1937, 1977-1978.)

Secondly, while appetiant does not eoncede thal the LaPierre shooting is
sufficiently corroborated Biself to allow for is admission, (see AUB Argunient
YD), even iF it was, there are insufficient similarities between it amd the bank
sobberies 1o allow for the inferences permitted by seotion 1181 (k) The two sets
of crimes were of & totatly different nature. The only conceivable coammonality
that respondent was zble to sdvance was that appellant was allegedly in the

company of youngee accomplices at the Bwe of the alleged offenses who did the

Hdirty wioh”
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As stated shove, in ane of the robberies, appellant did not use the
aceomplices for this purpose. In addition, even ifthere are some minor
“similarities” between the two sets of the crimes, t%zé}f are compisiely Insufficiont
to support the inference sought by respondent. Presumably, respondent is arguing
that the faots cr% the LaPicrre case are so similar o the facts of the bank robberies
that they permit an inference that i appellant was involved 511 the LaPierre
shooting then he was also involved in the bank robberies.

The grestest degree of similarity s required for evidence of uncharged
mxisconduct 10 be relevant fo prove identity, "i'*’ or identity (o be estublished, the
uncharged misconduet and the charged offense must share compmon features that
are sufficiently distinctive so as to support the inference that the same person
cominitted both acts. (People v, Miller (1990) 50 szi.}}ﬁ 954, 9873 "The pattern
and characteristics of the crimes must be so umusual and distinctive as to be like a
signature.” (People v Kwoldt, supra, 7 Cal4th at p. 403)

This dopree of simiiarity; ts cleardy not presert in this case, They were twa
totally dissimilay orimes. Further, Washington was hardly o naive young person
cajoled into doing the “dirty work.” He had been convicted of two previous bank
robberies, and this conviction was his second “strike”™(12 RT 1933}, meaning he
Iyad a significantly longer and more viaigni erimningd remré than Mr. Nedson.

Washington was an experienced gang member, and, in fact, was caught trying {0
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commit a murder with Mr. Cortez’s gun the day after Mr. Cortez was shot (R RT
1393.)° Therefore, evidence of the LaPlerre shoating cannot be used as
corroborating evidence of the bank robberies under Penal Code section 1111
ézn The Fact that the Jory Was Instrucied aa i Penal Code section
1111 Daid Mot Cuare the Triad Court’s Errey
Respondent claimed thal as the trial cowrt mstructed the jory that they
cannot find that defondant committed # oriminal act based upon the
unwrwé&ramﬁ testhnony of an aecomplice, the jury must be presund to have
understond this instroction therefore, it must be assumed that the jury did not
consider the evidenve of the bank robberies. (RE &t pp. 66773
However, the United States Supreme Court i3elf bas cautioned against this
sasvnption, “While juries ér&iimri%y are presuned 1o bllow the court’s
instructions, see Greer v, 3ifler, 483 UK. 756, 766, n. 8, 107 8.CL3102, 3109,
écgg 97 L.Ed. 2d 618 (1987), we have recognized that in some ciroumstances ‘the
risk that the jury will not, or vannot, folfow instructions is 50 great, and the
comsequences of fuilure 30 vital 1o zhé defendant that the practics! and human
limitations of the jury system vannot be ignored” Braton v. United States, 391 U.B,
123,135, #8 5.0 1626, 1627, 20 LEAZd 476 {1968, See alse Beek v, dlabama,

477 ULS, 625, 642, 100 3.CL 2382, 2392, 65 LEd. 24 392 (1980} Barclay v

&, The recond does pot explain why he was nod prosecuted for the assault on Cortes,
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Florida 1983y 463 115, 939, 880, 103 5.0 a1 3428; Simmons v South Carslina
(18043 SI2 118154, }?iv}

in Simmons, the Buprenme Court concluded that an instruction telling the
jury oot o amzsider the defendant’s eligibility for parole did not cure the trigl
court’s erear in refusing to advise the jury that the defondant, if given a life
sentence, would be ineligible for parole. Similaely, in People v, Bell (2007} 40
Cal4th 582, 607-609, this Cowt, in upholding the exclision of hearsay relied

Bg}aﬁ by an expert, despite the avatlability of liniting instructions, recognized that
jury instructions cannot be refied upon 1o cure the a&onmus adnrission of
gvidence.

Respondent cites 1o this Cowrt's decisions in Peoply v Yewman (2003} 3
Caldth 93, 139 and Prople v Holi (19973 15 Caldth 619, 622 1o support ils
argument,

However, neither of these two decisions resulted in the admission of
inadmissitde and prejudicial evidence, Feoman involved a claim that the jury did
not understand the W{>rei§ng of a stipulation and Hult involved the jury's
waderstonding of the mmﬁi&g of the word “sympsthy™ in U penalty phase of the
trial.

In the instant case, the jury was allowed to hear inadméssiﬁb&a pyvidence that

could have been easily nsed to draw the conclusion that appellant was a serial
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crivninal, who was ortemptucus of the law and the safety of others that he
would commit two bank robbories iy a single day.

Further, the instruction thal was given to the jury did ned identify
Washington as an scoomphice as 4 matter of law, nor did it even specifivally divect
the jury to Washington's testimony.

. Prejudice Argument

Where the jury is allowed to consider invalid sggravating factors this puts
the weight of those invalid foctors improperty on death’s side of the sentencing |
seale, 4 death sentence that results from the consideration of improper evidence in
aggravation deprives the defendant of due process of law and vielates the Bighth
Amendment”s requirement of reliability. (Sochor v. Florida {19@2 3504118, 527,
532.) Bven when other aggravating favtors exist, emploving the invalid
aggravating factors deprives the defendant of “the individuslized treatment that
woutkd result frony actual re~weighing of the mix of mitigating factors and
zmizg&zimg factors.”" {Clemon v, Misxizsinpi (1990) 494 U8, 738, 752.)

According to the recent United Bates Supreme Cowrt case of Brown v,
Sanders (2006 344 UB, 212, 220 “An invalidated sentencing factor . owill render
the sentence unconstitutional by reason uf its adding an inxﬁ:émper eloment 1o the
agg_mmtien seale in the weighing process undess one of ihe other sentenving

factors enables the sentencer to give aggravating weight 1o the same facts and



cirawmstances.”
The High Court continusd

This teat is not.."an inquiry based solely on the admissibility
of the underlying evidence” {Cltation omitted). [f the
presence of the valid sentencing Hactor allowsd the
sentencer to consider evidense that would not otherwise have
heen before #, due process woudd mandste reversal without
regard to the rule we apply here. {Citation omitted.) The issue
we confront is the skewing that could result from the jurv's
considering as aggravation properly adrmitted svidence that
should not bave weighed in favor of the death penalty. See,
e.g., Stringer, 303 UK, at 232, 112 &.CL 1130 (T Whhen the

- senfencing body is told to weigh an nvalid factor in i3
decision, g reviewing vowt may not assiune i would have
made no difference if the thumb had beon removed fom
death's side of the scale™). As we have explained, such
skewing will ocour, and give rise to constitutional ercor, only
where the jury could not have given aggravating weight 1o the
same facts and clrcumstances undey the rubric of some other,
valid sentencing factor. {4 ot pp 220-321)

in the 'msmm% case, without the iﬁa@xissibie evidence of ths_a LaPiemrs
s}zéa’gings or the bank robberies there is virtually no evideace that appeliant led a
criminal life style in addition to the im;ant erimes.” This evidence cﬁmph:ieiy
skewsd the jury toward the death penalty iz_"z that it yneenstitutionally portrayed
~appellant as a chromy violent crnuinal; deserving of no merey,

Contrary {o respondent’s contention, substantial mitigating evidence was

7. he ondy “other erime ¥ evidencs properly sdmitied at the penalty phase was appellant’s
- ponvietion of & violation of Penal Code secticon 120315 in 1997 and a conviction of
viclations of Vehicle Code sertions 3800 and 10851 in 1995, fuy which he received g
sentence of probation,



preserted on My, MNelson®s behalf, and the facts of the charged offenses were not
a0 egregious that the jury would inovitably bave septenced My, Melson to death
absent the erroneons admission of this evidence, Respondent bas not proven, nor
can it prove, beyond a reasonable doubt, that the eorors bad no offect on the
verdict,

The death judpment maost be reéversed

POTHE TRIAL COURY IMPROPERLY ADMITTED EVIDENCE AT THE
PENALTY PHASE BEGARDING THE RaP LYRICE FOUND IN BEFENDANT'S
BAUKPACK

A, Factoal and Procedurad Summary

Draring the goilt phase of the trial, the prosecinor attempied o introduce
into evidmcé the contersts of the backpack found in the back of the white Jeep
Cherokes (Exhibit 17), specifically, the sheets of rap lyrics written by appellant
and contained i a red note §3€}Gk {Fxhibits 47 and 48; 8 RT 1428

The prosecutor stated that the probative value of these Iyrics outweighed the
prefudivial mpact because ¢ demmonstrated appellant’s intent to shoot officers,
wrx@ii & e jm‘;king and his gang z‘aﬁ‘iiiﬁi‘iw‘ {BRT 1429-1430) The sourt
ultimately denied the prosecutor’s request or admission of these byrics but stated
that they may be admissible in the penalty phase. (8 RT 1444-1446)

Dhuring the penally phase, the prosecutor proffered this same evidence for

the fuey's considerstion in the penslty phase. The court addeessed defense counsel;
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“1 did indicate that T thought it was more appropriate af the peralty phase? Do you
want oy address that ssue? {am inclinsd w et in Think it doss go
mativation under Bvidence Code 352, Perbaps the prejudice cutweighed the
probative value st that time. 1 do not think that it does now.” (11 RT 1869.)

Appellant’s counsel objected to the admission stating that the evidence
sought o be introduced was “pothing bt lvrics, basically” and its admission
would be very prejudicial to appellant. Counsel argued that the lyrics are simply
an example of the ficdd of music known as gangster rap and biad no probative
valig, especially in that they were written voars before the orimes. (Vol 1T RT
1869}

The court pverruled this objection, stating

1t seems o me 108 relevant to the ciroumstances of the crime

1t goes 1o the state of mingd, his atttinde toward the polios, bis

attftude wward orime, attinde toward carrying concesled

weapons. Dven if they were written in 1991, they weore

updated, and § think he was carrving them currently, Having

ncked through the rap lyrics, vou can certainly argue to the

jury that they don’t have the same import and vou might bave

a better argument Inday because i Is more comsnon today

even whon i was updated Perhaps in 96 or "97 when they

wore seized. Weighing them under 332, 1 think that the

probative value in the cirecomstances outweigh the projudice.

{(Vol 11 RT 1869-1870) ’
B. Summary of Appellant’s Argument

Appellant argued (AOB Argument IX, O that the rap byrics were not

relevant 1o statstory factor in aggravation . They were not evidence of
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“Tolriminal activity by the defendant which involved the wse or attempted
use of foree or vinlence or the express 4:;1’ pnphivd threat to use foroe or
vicdenoe {Penal Code section 190.3 {13

Appellant further argued that these Jyrics went to appellant’s
chamateg", not to his actions. They represented an attempt by the prosecutor
to demonstrate that appelian x%fas % Ag}@f&ﬁ‘;} of bad characior; a person
predisposed to mistreating women, killing police officors and acting in a
generally anti-social manner. As this evidence was not for the purpose of
rebutting any deferse evidenee that appellant was @ person of good
character, it should not bave been admitied.

Further, appellant argued that the Uniled States Supreme Court held
that pursuant to the First Amendment to the Constiiution of the United
States, evidenwe of g defendant’s assochations or belieds cannot be used as
an aggravating factor in 'é;i_ze penalty phase of  death penalty trisl,

. Bummary of Bespondent’s Argument

Respondent argued that appellant waived thf:. issae raised on appeal
hecause he did not make an objection in the wial count ih.at the evidence
constitulod improper mm»gtatai&ry aggravating factors. (KB 2t pp.89-90.%

Respondent further argued that the é@m@ did not orr in admitting the

rap lyries. 1t arpued that the rap lyrics were refevant ander Penal Code
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section 190.3 {(a), in that they went 1o the ciroumstances of the offense,
‘arguing that evidence that reflects directly on d.e’{fmdmt*s state of mind
conternporanecusty with the capital murder s rolevant under thal section.
(BB atp. 92} Kespondent also ﬁfgmé that the rap Iyrics were admissible
beeguse they showed “overt remorselesaness” which was also a
circumstance of the offense. (RB ot p83.)

Finally, respondent argue& that e admission of the rap lyvrics was
not pmjmﬁaiéi. {(RB al pp. 95-96.)
. Appellant’s Reply Argument

1. Failure to Object

Regarding the claim of failure to object, appeliant relies upon his
legal argment in this Reply, Argument TV, C. 1. It was very olear to both
the court and the prosecutor what trial counsel meant when he objected to
: iﬁzar: fyrics by siating ’?\?}&i.ﬁhﬁ pvidence scught to be infraduced was “nothing
but tyrics, basically” and #s admission would be very pmjzzéicia} 0
appellant, Further, trial counsel argued that the lyrics are simply an
example of the Bedd of music known as gangster rap aod bad oo ;gmﬁmiw
vahie, cspocially in that they were writien voars &:«ei‘g}m the erimes . {Vol, 11
RT 1869}

Counsel was obvicusly referving to the fact that the evidence in
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guestion was frrelevant (o any siatutory {actor in aggravation in that the rap
yrics were nothing more than words that had no relevance o the orimes in
question.®

Omnee again, trial counsel made a chaomsily phrased ohjecion,
However, the nature of the objection was such that buth the cowrt and
prosecutor were adeguately noticed of #s legal grounds,

2. Reply to Reapondent’s Bubstantive Argaraent

3. The Admission of the Bvidence Violated
Appellant’s Right (o 3 Fair Penalty Determination

Respondent argued that the evidence was proporly admitted under
Pactor (383 as gvidenss rolaling to the ciroumstances of the crime.
Respondent further argued that appellant was incorrect when be stated that
there is no existing case law which permils such evidence (o be admitted as
a circumstance of the aime. Respondent then urged upon this Court that the
evidence of the rap lyrics “was relevant o (appeliant’s} stale of mind and
attitude oward the police and carrying weapons.”(RE »t pp 30-81.}

in making this argument, respondent relied upon People v fhwrra

2006) 37 Cal.4ih 1087 , among other holdings of this Court, to stand

%. The prejudicial effect of the rap byries, and their lack of probative value, ix
sepecially appareat with regard to the references in them to abusing women,
dealing drugs, and evading the Internad Revenue Service, acts which none of the
evidence at irial saggested appellant had committed.
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for the position that the rap yrics were admissible uzxa'}gf section 190.3 (8},
in that they were demonstrative of appeliant’s “overt callouaness™ that
“reflect(s) divectly on {appellant’s) state of mind contemporancous with the
capital murder.” (REB at pp. 91-82)

Respondert is incorrect. This Court has never held that the type of
evidence obiected to in the tial vourt could be considered a3 an
aggravating factor under section 190.3 {a). The cases thet respondent cited
did not expand the scope of that section o the point where i encompasses
pvidence such as a work of fiction told in rap lyries written years before the
alleged crime.

The cases referenced by respondent held only that evidence tha
“vreflects directly on the {appellant’s) state of mind s,:ome;:mfgz(}mmms with
the capital murder” can be admissible even if they may also be relevant to s
factor in mifigation, {.Peapz’e.v. Ramos (19973 15 Caldth i‘} 33,1164

These cases il Hmited thedr holdings by stating that i there was
evidence a5 (o a;}?eiim‘i’s catlousness or lack of remorse dwring the
commission of the capital murder 1t m adrissible evidence as a 29(}.3 {a}
factor in aggmm;i(m, The Court never even attempied to expand factor {3)
16 evidence that might possibly demonsirate appellant’s general beliets or

bad character unless the evidence was in rebuttal to evidence of good



character presented by defendant in his case in olsefl

Respondent specifically cited to Prople v dvena {19963 13 Cal 4th
3 94, 439 1o support s argument. However, dvena cited directly o this
Court’s decision in People v Bopd,

ins Boyd, we exapnined the 1978 death penally law and
concluded that not enly must the jury “decide the question of
penally ou the bagis of the spocific factors listed in the
statote,” bug the evidenoe admitted ot the penally phase must
be “relevant 1o those ctors.” { Bovd, supra, ot pp. 773-774,
218 CalBpte. 1, 700 P.2d 782y Although evidence in
mitigation i not Boited to stetutory factors {ido at p, 778, 215
CalBptr, 1, 700 P.2d 782 see Locken v, Ghio (1978) 438
B, 385, 604, 98 5.0 2954, 3064, 37 L. EJ2d 973),
“edvidenee of defondant’s background, character, or conduct
which is not probative of any specific isted factor would have
ne tenudoney 10 prove or disprove a fact of conseguence 1o the
determination of the action, and [would] therefore {bel
irredevant to aggravation.” { Boyd, supra, 38 Cal.3d atp. 774,
218 Cal Rptr. 1, 700 P24 782)) Thus, “[apgravating] evidence
frredevant to g lsted factor is inadmissible™ { ud. atp, 775, 213
Cal¥pir. 1, 700 P.24 7823, unless ¥t is to rebut defense
mitigating evidence admitied pursaant to scetion 1903, facior
(k3 { Bovd, supra, atp, 776, 215 Cal Rptr, 1, TR0 P23 7825

The vases cited by respondent do not stand for the proposition that
any type of evidence that relates o ag{miiaﬁi’é %zitii{zdﬁs about 2 general @'p@
of erime is admissible. Peopie v. i}wrm, supra, 37 CaMi‘h atp. 1184
volved penalty phase argument by the pmss:@tc;r that the guilt phase
evidence of the arime, itself, showed defendant was @ sexual sadist and

erjoyed the kilhings, This Court rejected appellute counsel s argument that



the fact that sexual sadisin condd be considered an factor in mitigation
preciuded its use in the prosecutor’s argurment,

In People v. Ramos {19973 13 Caldth 1133, also cited by respondent,
this {iwz’t stated that eviﬁence that defendant told his cellmate that he shot
’t%ze victims and enjoved hearing them beg for their Hves was relevant to
factor (s) in that it was relevant to defendant’s lack of remorse during the
comrission (}f the si’imea Respondent also cited to People v Gonzales
{1960 81 Cal. 34 1179, 1232 which held similarly that evié&rzaa of
defendant’s boasts 10 a cellmate about "bagging @ vop” who “had it
ccm%zg’“‘ was velevant under 120.3(a}. In reaching that holding, this Court

held that section 19003 {1}, the circumstances of the offense, encompassed a
defendant’s callousness and lack of remorse at the time of the murder in
that it bears upon the jury’s “moral decision whether a greater punishment,
rather than a lesser, be imposed "{(Ibid )

“These referenced cases volve a defendant’s remorselessness during
the actual capital erime. No case decided either by this Cowrt or the Usited
Si&teg Supreme bag ever tried 1o extend this Broited holding 1o any general
past statement by the defondant that could be argued to show animus
against 2 general olasa of person of which the victim was g member.

in the instant case the lyrics constituted neither an “act” nor a



“vircumstance of the coime. They weore statements about Hotlonal events,
not shout the charged offenses, Pollowing respondent’s logie, evidenoe of
any statement that demonsirsies antmows towsaed & certain group 18
admissible as a “circomstanee of the offense.” ;{*‘aﬁﬁer, gny statement
arttculating disrespect toward » particular person or group of people,
regardiess of its context could be used to demonstrate callousness during
the comumission of a captial murder, The ramifications of such an argument
wiuld be 1o dustroy the statudory s;éhe:mc of the penally trial and a
defondant’s pmtmﬁén& under not only the Bighth Amentdiment, bot also the
First Amendmeani of the Uniled States Constitution. Almost any expression
of an anti-social sentiment, beretefore inadmissible under the statutory
scheme could be argued 1o be relevant to a defondant’s “atitude” during the
schal i;:ii’iing( =uch an extension would render the entive statwiory scheme
menningless and would inevitably permit the wholesale introduction of
staterments and opinions atbributed to the defendant Sroughout bis life as
gvidence in aggravation of ponalty. |

b. The Admission of the Lyrics as Evidenve in Aggravation Violated

- Appellant’s First Amendment Right o Free Speech '
In his opening boief, appellant argued that the sdmission of the rap

fyries into evidence violated appellant’s First Amendment vight to free
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spooch. Respondend did not mention that i his briefl

Review of the First Amendment violation was not forfeited by rial |
counsel’s failore to object on that ground. {People v, Lindbery (2008} 43
CalAth 36, frn 12.) It is settled law that constitutional gquestions may be
radsed by the frst time on ap?ﬁai {Hale v. Morgan {19783 22 Cal 3d 388,
3834y Moreover, failure to raise a partivular iegai theory below will not
necessarily bar g cladin on sppeal where there is g clear factual record Hpon
which the reviewing court may base its decision, (See Word' v Tageers
{1959y 31 Call2d 736, 742.3 The roviewing m&"ﬁfﬁ: has disoretion 1o decide a
pure guestion of Jaw based on podisputed facts. (People vo Brown (19963 42
Cal Appdth 462, 471 )

Az this Cowrt explained in People v. Lindberg, supra, the ?511??&85:3
States Supreme Court has beld that ™in cases raizing Pirst Amendment
issues...an appellate court has an obligation to make an .imiag}emie:ﬁ‘;
exarpingtion of the whele record” in order to make sure t.fzai the ‘fﬁzxdgmmg
does not constitute a forbidden intrusion on the field of free expression.’™”
{People v. Lindberg, supra. ol p. 36, qm}ﬁﬁg Bose Corp. v, Consumers
{ndon ;z?«f U3, Inc. (9841 466 1.8, 483, 499.3 Thus, this Court should
independently review the repord in this case 1o ensure that appeliant’s free

speech rights have 1ot been infringed by the use of constitutionally
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protected speech as evidence i aggravation of ponalty. (Lindberg, supra,
at v, 37; fnre George T {20043 33 Caldth 820063 1-632)) “Independent
review ig employved “precisely 1o make certain that what the government
characterizes as speech falling within an unprotecied class actually does
s (B re George T, supre, 33 Caldth st po 633.)

Appeliant presented gnoontroverted evidence that the lvrics were an
exaraple of a musical gonre know a8 “gangsta rap”, that for better or worse
t5 a part of popular culture. These types of Iyrics are sold on compact dises
and a5 commercial downloads and plaved on the radio and are an integral
part of malii-billion dolar entortalnment industey, (12 BT 19671968, 13
RY 211521122120y

The Iyrics at issue were not even writton as appellant’s own opintons
or sheervations but told g story 1o the third parson, the fictionalized
adventures and sistements of g young “gangster” called Young Flovd, (12
RT 1962 et seq.} They were g areative work, which ke most rap music,
contained an element of social commentary, a portrayal in fiction of the
anger, alienation, and hopelessaess of voung black men. Works such as
these, though they may be offensive, are as much core froe spooch as Pulp
Fiction or The Sopranos. “1f there is a bedrock _g}‘rincip}ez umderiving the

First Amendment, i 13 that the government may oot prohibit the expression
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of an idea simply booanse spciety finds the ides iself disagresable or
offensive.” {Texas v. Jolmzon (19893 491 118, 397, 414

Az stated above, the trigl court held these Iyrics were admissible to
demonsirate appeliant’s “state of mind, aititude toward the police, his
aitttude toward erime, attitude toward carrving weapons.” (12 RT
1869-1870.) “Attitude,” expressed in constitutionally protected speech is
1ot 8 permissible aggravating factor. As stated in the opening brief, the
Lntted States Supreme Court made this very clear in Deloware v, Dowson
(19923 503 118, 159, 166-16%, tn which the Court stated that the Fiest
Awendiment to the Constitition, guarantecing froedom of spoech and
associntion, forbade evidence that a defondant was g member of g violent
racist group in the pe—m}fy phase of the triad i all that it was relevant to was
defendant’s abstract beliefs. Further, the Minth Ciresit Court of Appeals
aizo made clear that no further detriment should incur 1o a capital defendant
due 1o his personal Hife style and that aggravating factors that sllowed such
evidence in the penalty phase were soconstitational under the Eighth and
Fourteenth Amendments to the Constitution. (Beam v. Puskerr (9% Cir 19933
33 1301, 1308-1310 overruled on other grounds by Lombriphe v,
Stowart (9% Cir 1999) 191 F.3d4 1181)

The danger of permitting such evidence of abstract ideas or
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asseoiations i the penalty phase is that the government will be able to
fnvite Juries to punish a defendant for any of his ideas that are offensive and
disagrecable 1o society a3 3 whole. This is expressly forbidden by the
United States Constitution. (Texas v Jolmson (19893 491 U5, 397, 414
When “cirowmstances of the coime” I3 inderpreted 1o encompass every
pxprossion that a person has made in his e shout g codme, 8 soclety is
created in which frecdom of expression is worse than g myth; 3 becomes a
trap, in which every statoment wa, publish, every plece of creative writing
we produce can be turned agatnst us as character evidence.

The trial cowrt’s analysis of this lssue as an Bvidence Code segtion
352 question was completely mappropriate. {11 RT 1869 The isaues
involved are fundamoental o the First, Eighth and Fourteenth Amendments
ardd were wronglully &@s:idﬁ:d,

3 Appellant Sulfored ?w}uéiim from the Court’s Brror

Appellant’s jury was allowed o hear evidence from which ﬁae}f
were invited to infer that appellant W&é the character that he had written
about in his rap ballad; the stereotype of a black gaggster, vielent and
vmgcﬁs}, and predatory, with a love of guxés and a hatred of the Taw and the
police. 1§ invited the fury 1o reject any lingering doubt of appellant’s guilt in

what was, It trath, & weak proseouticn case dependent upon an inprobable

L2
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eyewitness dentification and the wstimony of Informers who had received
favors for implicating appellant. 1t suggested that appellant was guilty of
affenses for which no es:vﬁ dence whatsoever was presented: abusing women,
trafficking drogs, and, in geners], conducting his Iife in such a way that the
jury would surely ﬁmi rﬁpuisi;m, This constitutionally impermissibsle
evidence, faken with the other constitutionsily impermisaible aggravating
evidence discussed in Argoment TV and V of this Reply, rendered
appeliant’s penalty verdict uwneonstitutional under the Fiest, Bighth and
Fourteenth Amendments 1o the United Siates Constitution, Thersfors, the

death judgment must be reversed.

%, THE TRIAL COURT ERRED BY PERMITTING THE
PROSECUTOR TO PRESENT “VICTIM IMPACT” EVIDENCE
THAT FAR EXCEEDED THE LIMITS SET BY THIS COURT
Appeliant respectfully relies upop biz Arguments in Argument X of

the AQR.

XL APPELLANT S RIGHT TO SUE PROUESS OF LAW AND A
FAIRTRIAL WAS VIOLATED BY THE TRIAL COURTS
IMPROPER ADMISSION OF HEARSAY

A. Symmary of Appellant’s Argument

At the outset of the penalty phase, defense counsel ratsed an
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phjection to the admission (0 some of the “victim bnpact” evidence
proffered by the prosecution. Si‘}ﬁﬁﬁﬁwzﬁ}’, counsed indicated 1o Court that
the prosesutor had shown him an exhibiy estitled “Our Weekend with Alex
Drombar."(Exhibit 34.) The district attomey indicated that the exhibit was a
poen that a friend wrote to the Dunbar Sunily and that the prosecutor
superimposed a photo of Dunbar on it. The exhibit would be introduced
thz*éagh the testirsony of Mr. Dunbar’s mother. Trial counse! pointed out to
the vonet that the person who wrote this poes would 1ot be at tral and
ohiected on these grounds, The court overruled the oljection stating that #
was not g valid oljection, (12 RT 18721873

Exhibit 84 wag Wdentified by Mr, Dunbar’s mother g a photo of the
decedent superimposed cver g written version of the culogy given by a
friend at the funeral. {12 BT 2008) The written part of the eﬁ;}ﬁ%}.it staded in
party “Rarely in life do vou meet such a person.” 1t also recounted as April
spsting with him. The written part of the exhibit also stated that the
dacaémt was “happily full of e” and that he taiked sbout s dreams and
ahout “relationship, goals, ltfe and love”

0 appeal, appellont argued that i’ixhibiti 34 should pot have been
admitted bevause it was hearsay (AUB Argument X1} and it exceeded the

lmits on the victim impact evidence set by this Court and violated
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appellant’s right 1o «z reliable determination under the United Siates
Constitution. (ADB Argument X}
B. Summary of Respondent’s Arpument

Respondent argued that trial counsel never obiected to the ad?ni;«;&ien
of Fxhibit 54 on the ground that it exceeded this Court’s imits on victim
impact evidence. (RB atpp. 77-78) In adéiiiéxz, respordent argued that the
only objection by trial counsel, that the author of the poem would not be
present in cowrt, was insufficiently timely or specific. Therefore, appeliant
veview of this issue should not be gvailabde. (BB 76-77.)

Respondent did not argue the fssues on the meriis.
. Appellnnt’s Reply

1. Fatlure to Ohject

Appeliant rc}xw upon his argument made in this Reply, Argument
iV, €, 1. Onee again, while trigd connsel’s objection did ém enpressly
mention the word “hearsay” in his objection, there can be no doubt what
was intended. By objecting that the guthor of the eulogy would not be in
coniet, coumsel wés clearly m@aﬁs&z&g a h:mé:zy abj@ctién, Further, Penal Code
section 1239 allows this Cout to consider the merits of this argument as #
involves appellant’s substantial right 1o receive a penalty phase triai based

solely on praperly recedved ggpravating and mitigating evidonee,



As stated in this Reply, Arguament IV, O 1, this Court in People v
Partida stated that E%iz;iem:@ Code seetion 333 does nof exalt foom over
substance and does not require any particidar form of objection. The
objection must simply be “}‘:nadé it such a way as to alert the teial court o
the natore of the anticipated evidence and the basis upon which exclusion is
senghst, and to afford the People an opportunity 10 establish i3 admissibilily,
{People v. Partidea, supra, sl pA35% quoting fom People v. Williams (1988)
44 Cal.3d 883, 306

The triad coumt obvicusly knew what trial counsel was trving 1o say.
1t was abundantly clear thal the prosecuior presenied o wrilien statement in
the place of in~cowrt testimony that would have been subject i e.:réss«
examination.

The trial court has an affirmative duty 1o see thet justice ts done.
*onrt's are extablished o discover where lies the troth when issues are
contested and the final responsibility 'ie;§ see that justice is done rests with
the judge™ {(People v. Carlucei {1979) 23 Cal.3d 24%, 256 As such, the
cowrt’s dismissive response to counsel’s objection did not serve the interests
of justice and the issue is not }i‘%:srﬁ*:iiéﬁ in thiz Court for fathue to staie

technically perfect obiection,



2. Substantive Reply

Respondent did not respond to appellant’s su%smg#i_w argument in
#ts response brief other than 1o ouch upon the basic rationale that victim
wnpact evidence is pe:amissibie 1o show the victinys uniqueness as ¢ human
being.

However, Fahibit 54 went too far and encouraged an emotional
rather than g rational response from the jury, B essentially created a shrine
for the victim.

Further, i substituted this shrine for testimony. A stated in
Appeliant’s Opening Brief, the penaity phase Is not a free-for-all, where
rules of evidense can be dispozed of for the sake of showmanship. Exhibit
54 v;rax 3 '&ﬁ&tim@aiaﬁ 10 the victim by what should have boen a percipient
wilness suﬁjem to the Same cross examinalion as aﬁy other witness, Instead,
the trial court simply accepted everything on Exhibit 54 gs the undisputed
gosped truth and dispeosed with the need for actual estimony, as regquired
by the Sixth and Fourteenth Amendments 1o the United States Constitution,

XI5 THIS COURTR i}%}{i‘.%ﬁ@}% IN PEOPLE V. EBWARDSE
MISCONSTRUED THE TERM “CIRCUMBTANCES OF THE
OFFENSE” VIS A VIS PENAL CODE SECTION 120.3(4) AND ITS
HOLDING SHOULD BE RECONSIDERED

&;}peiiaﬁ'zt respectiully relies on his Argument as stated in his
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apering tuiel
XUL APPELLANT'S DEATH PENALTY SENTENCE IS INVALID
BECAUSE 1992 15 IMPERMISSIBLY BROAD.

Appellant demonstrated in his operndng brief that California’s statute
violated the Eighth and Pourteenth Amendments because the statute does
ant meaningfully parrow the pool of murderers eligible for the desth
penalty. (AOB, Argument XV} Appediant also demonstrated that long
established United States Supreme Conurt precedent holds that (o aveid the
Eighth Amendment’s proseription against cruel and oposual punishment the

- state st retionally and objectively narrow the dass of murderers eligible
for the death penalty. {AUB Argumend XV, citing Zows v. Stephens {3933}
462 U.8.802, 878

This core constitutional principle was most recently reltorated in
Karsas v. Marsh (2006) S48 118, 183, where iy an opmion by Jus‘{icé
Thomas, the ;%:i'égh' Court held that while states had wide discretion to
deterrning the parameter’s of iheir death penulty laws, o death penally
scheme must at an absolute minkmuo ensure that the procedurs “rationally
nasm#v{s} the class of death-eligible ﬁcfme;‘aa:xtsf’ (3d. at pp. 173174

This Court has not considered ‘w}zc?har Penal Code section 190.2% all

ernbracing special circumstances, ogother with the Cowrt’s ever more
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expansive interpretation of those special circumstances, fails to mﬁmaiiy
narrow the eligibility pool. In light of the inoreasing role the United States
Supreme Comt hias given narrowing 1o Hs death penalty jurisprudence, it is
time this Court did so.

AEY. APPELLANT'S DEATH PERALTY IR INVALID BECAURE §

190.30a3 A5 APPLIED ALLOWS ARBITRARY AND CAPRICIOUS
IMPOSITION OF DEATH, IN VIOLATION OF THE FIFTH, BIXTH,

EIGHTH AND FOURTEENTH AMENDMENTS TO THE URITED

STATES CONRTITUTION,
Appeliant respectfully rolies on fiis Argument as siated in his
opening brief
KY. THE CALIFORNIA DEATH PEMALTY STATUTE AND
IMETRUCTIONS AREK UNCONSTITUTIONAL
BECAUSE THEY FAIL TO SET QUT THE
APPROPRIATE BURBEN OF PROOF
Agppellant proved his death verdict is uneonstilutional because it was

not prepvised on Andings bovond reasonable doubt by ungmimous jury,
- {AOB, Argument XVIL) Respondent relied on this Court’s precedent in the
argument that his claim should be rejected.  Appellant writes here only to
urge that his claim must be considerad in light of Crominghom v. California
{2007y 127 8.04 836, This case, supports appellant’s contention that the

apgravating factors necessary for the imposition of 1 death sentence st be
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found tue by the jury bovond a reasopabie doubt and by unanimow
deciston of the jury, ﬁwwaa of Cuwmsiinghom, this Cowrt’s effort o
giiséiinguiﬁi‘} Ring v. Arizoswy (20023 536 105, 384 and Blakely v, Washington
{20043 542 115, 296 should be re-cxamined. (See Peopde v. Prigeo (2003)
30 Cal 4th 226, 275-276 [raecting the argument that Blekely requires
iiﬁ%ﬁéi{t&gg beyond 3 reasonable doubt] and People v Murrison (2004 34
{abdth 69, 731 [samel

The Blokely Court beld that the trind court’s finding of an
apgravating factor vickated the rule of Apprendi .vx New Jersey (2006 538
115, 466, entitling a defendant to o pury deternrination of any ot exposing
a defendant o greater puntshment than the maximum t:stfhﬁmfiw allowable
 for the underlying offense. The Court held that where state viaw eatablishes a
presumptive sentence for 3 partivular offense and authorizes a greater term
ondy if certain additional facts are found (bevond those iherent in the piez‘;
or jury verdict), the Sixth }emd Fourteenth Amendments entitle the defendant
to a jury determination of those additional facts by proof beyond a
reasonable doubt, {Rlakely v. Washington, supra, 542108, of pp. 303.304.)

in Cusminghar v, Ualiforais, c?zz;}m, the United States Supreme
Court considered whether Blekely a§p§i3s§ o Ualifornia’s

Determinate Sentenving Law. The guestion was does the Sixth Amendment
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right t0 a jury trial reguire that the agpravating facts used 1o sentence g
noncaplial defendant 1o the upper fenm (rather than to the presumptive
mididle torm} be proved bevond & reasonsble doubt? The High Cout held
that 3 did, reiterating it holding that the federal (Liérzstinzti{m’s jury frial
;ﬁrs‘wisism reguires that any fact that increases the penalty for a crime
bevomnd the prescribed statutory maxinom must be subraitted o  juey and
proved bevond a reascnable é(}ubg including the aggravating facls relicd
upon by a Ualifornia trial judge té sentence a defendant to the upper term.
I the majority’s opinion, hustice Ginsburg rejected California’s argument |
t?xa&; its sentenving law “simply suthorize[s] o sentencing sourt to engage in
the type of Iact nding that traditionally has been incident to the judge’s
selection of an appropriste sentence within a statutorily prescribed
sentencing range.” {Jd ol p. 86§, citing Feaple v. Block (2D05) 35 Caldth
12338, 1254} so that the upper term {rather than the miéd&& tﬁi‘m'} ig mé

- statutory maximun The maj(}r"iiy also rejected the stale’s argument that the
fact that traditionally a smmmﬁz}g judge ‘had subatantial diseretion in
deciding which factors would be aggr#vz&tigg took the sentencing law m;i af
the ambit of the Sixth Ammdﬁ;wir “We coutioned iy Blakelv, however, that
broad disoretion to decide what facts may support an enhanced sentence, of

to detormine whether an enbanced sentence s warranted in any particplar
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case, does not shicld a seplencing system from the force of cur decisions.”
{Jd. ot p. B0}

Justice Ginsburg’s majortty opinion held that there was a bright Hoe
mdes “If the fury’s verdict alone does not suthorize the sentence, i) instead,
the fudge must fiod an additionad fact 10 impose the fonger toom, the Bixth
Amendment roguirement is not satislied. (Ibid. ciling to Blakely, sigoa,
342 U1K, at 305, and n. 8.}

in Ualifornia, death penalty serdencing s pamiiéi 0 pon-Capit)
sentencing. Just as 7 sentenving judge in 4 non-capital case must Hnd an
aggravating :&es;i‘@f before he or she can sentenve the éeﬁég‘zéazzt 0 the upper
term, a death penalty jury must find a factor in aggravation before # can
sentence # defendant to death. (Praple v Farnam (20023 28 Caldth 107,
192; Peaple v, Dimcar {19913 33 Ual3d 955, 977978, see also CALJC
Mo, 8.88.) Because the jury nyast find an agpravating factor before it can
sentence i capital case defendant to death, the bright line rule articulated in
Cunningham diciates that California’s death penalty statute falls under the
prarview of Blakely, ifi?zg, and Apprendi.
| in j)ﬁf’{?j}s}(é} v. Prieto (30033 30 Caldih 236, 273, oiting Peaple v,
Cohog (20013 26 Caldth 398, 482, this Court beld that Rm::f and dpprend

do not apply 1o California’s death penalty scheme becanse death penalty
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sentencing is “anslogous to g smz?eﬁdng conert’s fraditionally discretionary
decision 10 imposy one prison sentence rather than another.” However, a3
noted above, Cunningham held that #t made no difference to the
c«;&ng’i‘iﬁi’é‘ioﬁai guestion whether the fact :Smiing wag something
“traditionally” done by the sentencer. The only question velevant 1o the
sixth Amendiment analysis is whether a fact is essential for tnoreased
punishment. {Cunninghum v, Calffornia, supra, 137 8.C1 at p. 86%)

This Court has alse held thay Cadifornia’s death penalty statute is ot
within the tams of Blakely because a death penalty jm}ff"é decision is
primarily “moral and normative, not factual” (Peaple v. Pricto, swpra, 30
Caé.éih at p. 2731, or becguse a death penalty decision involves the “moral
assessment” of facts “as reflects whethey defendant should be sentenced 1o
death.” (People v, Mo (2005} 37 Ualdth 1, 41, citing Prople v. Brown
{19853 40 Cal. 34 512, 548.) This Court has also held that Ring does not
apply because the facts foursd at the penalty phase are “facts which bear
upon, but do pot necessarily determineg, which of these two aitﬁmatiz'c
penalties is appropriate.” (People v. Snow (2003) 30 Cal 41l 43, 126, .

| 32, citing People v. Anderson (2001 25 Cal.4th 343, 582-390, fn.14
MNone éf these holdings are to the point. 1t does not matter to the

Sixth Amendment question that juries, once they have found aggravation,



have to make an ndividua! “moral and normative” “assessment™ about what
weight to give aggr;wzztmg factors. Nor does it matter that ouce & juror

finds ;i:‘ak:i's;, such facts do ﬁoi“"mc&ésmiiy determine” whether the defendant
witl be sentenced o death, S%’fm matters i3 that the jury has to find facts

it does nob matter what kind of faets or how those facts a're'n}ti’;}}rﬁe%y used,
Cumminghupn 33 indisputable on this poiot,

Onee again there s an anslogy between capital and non-capital
septencing: 2 trial judge 1 8 non-capital case does not have 1o consider
factors in éggmvaﬁm in @ defendant’s sentence §§;‘:§§¢ or she does not wish
10 do so. However, i the judge does consider agpravaling faclors, the
factors must be proved i a j‘m*}‘* trial beyorsd g ressonable doubt, Btmilarly,
a capital furor does not have to consider aggravation i in the foror’s moral
judgement the aggravation does not deserve consideration; however, the
Juror must find the fact that there is aggravation. Cwmiﬁg?w?é: clearly
dictates that this fact of aggravation has to found bﬁyéﬁd 3 reasonsbie
doubt,

The United States Supreme Court in Blakely as much as said that its
ruling applied o “normative” decisions, without using that phrase. As
Jastice Brever potnted out, “a jury must find, not ondy the facts that make up

the crime of which the offender is charged, but alsc all {punishmment



increasing} facls a&am the 'wa;? i which the offender carried oul that
crime.” {Blakelv v Woshington, supra, S42 U8 at ;3,32&'} Mersly i
categorize a decision a3 one involving “normative” judgment does not
exerapt it from constitutional conatraints. Justice Scalip, in his concurring
opinion in Ring v. drizona, .§upm, SA6UA atp 610, cmphat%caé%y rejected
any such semantic attempt to evade the dictates of Ring and dpprendi: 1
believe that the fundamentsl meaning of the jury-trial guarantee of the Sinth
Amendment is that all facts essential to imposition of the level of
;g'nmiahmsm that the defendant receives-whether the siatute calls them
clements of the offense, sentencing fas;t@fs, or Mary Jane--naust
b &}@é by the jury bevond 4 reasonable doubt”

Becawse California does nof require that aggravation be proved
i’ac}'i}mi a reasonable doubt, it violates the Sixth .Amendmﬁm
A second recent United States Supreme Court case also supperts
appeliant’s argoenent that a sez}te@w roust he based on the findings beyond
a reasonable doobt by g unardmons Jury, In Brown v Sanders (2006) 346
11.8. 217, the High Counrt clarified the role of nggravating a:%rcnms{zzmﬁs in
California’s death g}ﬁﬁ.&?t}' soheme: “Cur cases ?}.&Vé fraegumtiy employed
the terms “aggravating circnmstanee’ or ‘aggmvaii’ng factor” o refer to

those statutory factors which determine death eligibility in satisfaction of



Furman's narrowing reguirement{See, ¢, ,‘}f”zgzl’faepa v, Culiforse, 512
VIR, at 972, This tenminology beeormes gt-wﬁ's.:sing whet, as irz this case, 4
State employs the term “aggravating circumstance” 1o refer to factars that
play a different role, determining which defendants efigible for the death
- penalty will actuslly receive that penalty” (Brown v, Sanders, supra, 545
UR, gt p. 218, fi, 2, itadics in original.} There can now be no guestion that
OFIE OF mx;)ré aggravating ciroumstances above and beyvond any f“mdiﬁgs that
make the defendant eligible for death must be foond by a California jury
betore i can consider whether or not 10 impose a death -,«;famem;zé, {Ree
CALIIC No. S8B.y As Justice Scalia, the author of Swwders, cc;m}a}.(}éd. i
Ring: “wherever factors {required for a deatls sentence] exist, they must be
subject 1o the usual reguirements of the cammeaen law, and {o the
reguirernent eushirined in our Constitotion in criminal cases: they must be
iﬁtbaznd by the jury bevond a reasonable dould” (Ring v, drizong, supra, 536
US atp 6123
in %i ghi of Brows and éi?zarzrz:?zgh&m, this Uourt should re~examine s
decisions regaﬂii{zg the apphicability of Ring v. drizona to UCalifornia's dsaﬁ.}“

penalty scheme,
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XYL THE MBECTIVE OF CALJIC NO, BB AND RESTO
THE JURY VIOLATED APPELLANT R STATUTORY AND
CORNSTITUTIONAL RIGHTS TO LIMIT THE
AGGRAVATING CIROUMSTARCES TO SPECIFICALLY
LEGISLATIVELY DEFINED FACTORS

Appeliant respectiully relies upon bis argument as stated in
his opening hyief

XV THE CIRCUMSTANTIAL EVIDERCE JURY
IRSTRUCTIONS UNDERMINE THE CONSTITUTINGAL
REGUIREMENTS OF PROOF BEYOND A BEASONABLE

DOURT ~

Appellant respectiully rolies upon his argument as stated s

opening triel

AV EVEN IF THE ABSENCE OF THE PREVIOUSLY
ADDRESSED PROCEDURAL SAFEGUARDS DID NOT
BENDER CALIFORNIA'E DEATH PENALTY SCHEME
CONSTITUTIONALLY INADEQUATE TO ENSURE
BRELIABILITY AND GUARD AGAINST ARBITRARY
CAPITAL SENTENCING, THE DENIAL OF THORE
SAFEGUARDS TO CAPITAL DEFEMNDANTR VIOLATESR
THE CONSTITUTIONAL GUARANTEE OF EQUAL
PROTECTION OF THE LAW

Appellant respectfully relies upon his argument as stated in

his opening brief
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KX, CALIFORNIATS URE OF THE DEATH PENALTY
FALLS BBORT OF INTERNATIONAL STAMDARDS QF
HUMANITY AND DECENCY ARD VIOLATES THE EIGHTH
AND FOURTEENTH AMENDMENTE TO THE UNITED
STATES CONMEBTITUTION,

Appeliant respectiislly relies upoe his argument as staled in
his opening brief,
AR THE CUMULATIVE EFFECT OF GUILT AND
PERALTY PHASE ERRORS WAR PREJUDICIAL

Appeliant respectfully relies upon his srgument as stated in

his opening brief.

October 16, 2008 Rospectfully submitted,

s %/ N

{ilen ?%ze,m}
Atterney for Appeliant

66



CERTIFICATION OF COMPLIARCE

1 certify that the attached Appellant’s Reply Briof uses 8 13 point

Times Mew Boman type and is 14894 words in length,

{}cte‘:}btsﬁ}é{, 2002 Rc%pmim}}v stbymitied,

{ilen Micmny



DECLARATION OF SERVICE

Re: Propls v, Berpgrd Nedson
SUES193

1, Glen Nismy, declare that Tam over the age of 18 vears, not a party to the within causs,
" yny business address is PO Box 764, Bridgton, ME 04005, { surved s copy of the attached
Appeliant’s Reply Brief, on sach of the following by placing the same i an snvelope addresasd
{respuctivelty)

John Gorey, Bey
Attorney General’s {fice
30 S0, Spring 5t

Los Angeles, €A 80613

DPrstriet Attorney of the County of Los Angeles
212 W Temple St '
Los Angeles, 04 90012

Log Angeles Superior Court {Appeals Division)
212 W Temple St
Log Angeles, CA S0012

Linda Robertson, Esg
Caltfornin Appeliate Project
P12 Zods B, Ste 000

San Francisco, LA 94415

Bemard Melson

HP 661G

San Quentin Prison
Aan Quentin, CA 94974

, Each envelope was then on Quiober 17, 2008, sealed and plaved in the United Stawss -
mail, matled priority, et Bridgion Maine, County of Quanberland, the county in which { have my
office, with the postage thereon fully prepaid. 1 declare under the penalty of perjury and the laws
of Calitornia and Muadne that the foregoing Is true and correct this October 17, 2008, gt Bridgion,
ME

/%/

Gilen "«Ixem‘?




