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INTRODUCTION

Petitioner in this Court, Great American Insurance Company
("GAIC”), does not contend that the Court of Appeal erred in any respect
when it concluded that the writ petition filed by respondent Brown,
Winfield & Canzoneri, Inc. (“BWC™)! presented a case for relief so
compelling that it warranted issuance of a peremptory writ in the first
instance. Rather, it contends that the notice the court gave of its intent to
issue the peremptory writ, as required by Palma v. U.S. Fasteners, Inc.
(1984) 36 Cal.3d 171, was defective because it contained too much
information.

According to GAIC, a Palma notice must communicate the appellate
court’s intent to issue the peremptory writ in the first instance, “and nothing
moré.” (GAIC brief at 2, emphasis in text.) The “more” that GAIC
complains of is simply a reasoned legal analysis of the facts and law that
caused the appellate court to conclude that the petition stated an entitlement
to relief that was so obvious that plenary consideration of the issue was not
warranted. GAIC never offers a satisfactory explanation of why it would
be improper for an appellate court to explain the basis for the conclusions it
has drawn or the actions it proposes to take.

GAIC’s thesis is that a suggestive Palma notice somehow exerts
hydraulic pressure on the trial court to change the order under
consideration. As a result, if the real party in interest has chosen not to file
a preliminary response to the writ petition, as GAIC elected below, there is
a risk that the trial court will change its order and moot the petition before
the real party can respond.

GAIC’s position confuses both cause and effect. First, even the type
of non-suggestive Palma notice that GAIC champions would nevertheless

communicate to the trial court the fact that the appellate court views the



order under review as deeply flawed. This is inherent in the legal standard
for the issuance of a peremptory writ in the first instance. It is therefore the
issuance of the notice itself, not its form, which likely causes a trial court to
change position.

Second, the writ process in California contemplates that a trial court
will be given the opportunity to change its order in response to the manner
in which the reviewing court responds to a writ petition. By definition, the
“standard” approach to handling a potentially meritorious writ petition —
the issuance of an alternative writ — contemplates that the trial court will
be given the choice of complying with the writ (that is, changing its order)
or showing cause why it has not done so. (Code Civ. Proc. § 1087; Palma,
36 Cal.3d at 177.)

GAIC ultimately fails to demonstrate that the appellate court’s
explanation in its Palma notice of why it was considering issuing a
peremptory writ in the first instance was improper in any way, had any
adverse impact upon it, or represents a practice that should be regulated or
curtailed.

STATEMENT OF THE CASE

GAIC’s discussion of the factual and procedural background of this
case at pages 7 through 13 is accurate and BWC will rely on it in this brief,
with one exception. After GAIC’s brief was filed, the underlying litigation
against BWC settled. Accordingly, the only remaining litigation at issue is

the coverage litigation between GAIC and BWC.

'BWC is now known as Brown Winfield Canzoneri Abram Inc.
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ARGUMENT

A. GAIC’s objection goes only to the form of the Palma notice
issued by the Court of Appeal; not to whether the court could
properly issue a peremptory writ in the first instance

This Court has cautioned that it is only appropriate for an appellate
court to issue a peremptory writ in the first instance in two circumstances:
“When petitioner’s entitlement to relief is so obvious that no purpose could
reasonably be served by plenary consideration of the issue” or “where there
is an unusual urgency requiring acceleration of the normal process.” (Lewis
v. Superior Court (1999) 19 Cal.4th 1232, 1241, citing 4lexander v.
Superior Court (1993) 5 Cal.4th 1218, 1223.)

The former standard is met when the writ petition demonstrates that
the trial court committed clear error under well-settled principles of law and
undisputed facts. (/d.) In the order challenged by GAIC in this proceeding,
the Court of Appeal stated that “BWC’s entitlement to relief is so obvious
that no purpose could reasonably be served by plenary consideration of the
issue.” (August 28, 2007 Order, p. 3 [Petition for Review, Exhibit Al)
This finding goes entirely unremarked in GAIC’s opening brief on the
merits.

GAIC makes no attempt to defend the propriety of the trial court’s
order lifting the stay of its declaratory relief action, nor does it challenge
the Court of Appeal’s finding that the ruling constituted error so plain that
BWC’s right to relief was obvious.

The most that GAIC says about the merits of the Court of Appeal’s
choice to proceed by way of a peremptory writ in the first instance is that
there was no unusual urgency that required expedited resolution of BWC’s
writ petition. (GAIC brief at 15.) Even if this were true (and it is not, since
allowing GAIC’s declaratory-relief action to proceed concurrently with the

underlying action against BWC would have been prejudicial to BWCQC), it is



irrelevant, since no showing of a need for expedited consideration is

necessary when a petitioner’s right to relief is obvious, as it was here.
Hence, in this proceeding GAIC’s sole objection is to the form of the

Palma notice issued by the Court of Appeal — not to that court’s

evaluation of the merits of the writ petition or the propriety of the trial

court’s order lifting the stay.

B. Palma peither prescribes the form of the required notice, nor

prevents an appellate court from explaining the reasons that it is
considering issuing a peremptory writ in the first instance

1. A suggestive Palma notice presents no due-process
implications

GAIC repeatedly suggests that the issue presented here has due-
process implications. For example, on page 3 of its brief, it says that the
trial-court reversal of its order lifting the stay within 24 hours of receiving
the suggestive Palma notice represented “a tragic denial of due process.”
At page 17, it claims that its due-process rights were violated because the
Court of Appeal did not solicit an opposition to the petition. And at
page 18 it argues that the practice of issuing a suggestive Palma notice
“produces the potential effect of denying the real party in interest its due
process right to be heard.”

Contrary to GAIC’s assertions, Palma was not a due-process case,
and the issuance of a suggestive Palma notice does not produce any due-
process implications. As this Court explained in Palma, the statute
authorizing a Court of Appeal to issue a peremptory writ in the first
instance 1s section 1088 of the Code of Civil Procedurez, which says:

When the application to the court is made without notice to

the adverse party, and the writ is allowed, the alternative must

first be issued; but if the application is upon due notice and



the writ is allowed, the peremptory may be issued in the first

instance. With the alternative writ and also with any notice

of an intention to apply for the writ, there must be served on

each person against whom the writ is sought a copy of the

petition. The notice of the application, when given, must be

at least ten days. The writ cannot be granted by default. The

case must be heard by the court, whether the adverse party

appears or not. (Emphasis added.)

The issue in Palma was what constituted “due notice” in the
italicized phrase in section 1088. As this Court explained, “We conclude
that ‘due notice’ under section 1088 requires, at minimum, that a
peremptory writ . . . not issue in the first instance unless the parties
adversely affected by the writ have received notice, from the petition or
from the court, that the issuance of the writ in the first instance is being
sought or considered. (Palma, 36 Cal.3d at 180.) Palma did not prescribe
the form that the notice must take.

Palma is therefore a “due notice” case; not a due-process case.
There, the petition sought issuance of an alternative writ, and upon return
thereof, issuance of a peremptory writ. (/d., 36 Cal.3d at 177.) No
alternative writ was issued, but the appellate court stayed the trial-court
proceedings and then issued a peremptory writ. (/d.) Hence, in Palma, the
real-party in interest never received notice that issuance of a peremptory
writ in the first instance was sought by the petitioner, or was being
considered by thelcourt.

By contrast, BWC’s writ here expressly prayed for issuance of a
peremptory writ in the first instance, and only sought the alternative writ in

the event that the court did not issue the peremptory writ in the first

2 Unless otherwise indicated, all statutory citations are to the Code of Civil



instance. (BWC petition at p. 11, paras. 2 and 3 of prayer for relief.) And
the court’s order of August 28, 2007 issued in response to the petition
expressly stated that, “the parties to the petition are notified that this court
is considering the issuance of a peremptory writ of mandate in the first
instance [citing Lewis and Palmal], directing the respondent court to vacate
the order entered on July 3, 2007, and to enter an order reinstating the stay
pending resolution of [the underlying action.]”

GAIC therefore cannot complain that it did not receive notice that a
peremptory writ of mandate might issue. Plainly, it was given the “due
notice” required by section 1088, as construed by Palma. It therefore has
no basis to complain of any due-process violation.

GAIC’s complaint is not that it did not receive notice; it is that the
trial court acted in response to the August 28, 2007 order within 24 hours,
mooting the petition before it could file a formal response. But GAIC
cannot claim that it had no opportunity to respond to the argument raised in
the writ petition. It admits that it elected for its own purposes not to file a
preliminary opposition to BWC’s writ as permitted by Rule 8.490(g) of the
Rules of Court. It further acknowledges that the Court of Appeal waited 11
days after the petition was filed — one day past the time allotted to GAIC
to file a preliminary opposition — before it issued its Palma notice. (GAIC
brief at 18, 19.) Accordingly, GAIC cannot validly claim to be the victim
of a due-process violation.

2. No statute, rule, or prudential reason should bar the use
of a suggestive Palma notice

GAIC frames the crux of its argument in these terms: “A Palma
notice should be just that — a notice that the Court is considering the
issuance of a peremptory writ in the first instance and nothing more.”

(GAIC brief at 2, emphasis in text.) There is, however, no statute, Court

Procedure.



rule, or statement by this Court in any case that supports this proposition.
Nor does it appear to have any logical support.

After all, a Palma notice is nothing more than a statement by the
appellate court that, in its view, the petitioner’s right to relief is so clear-cut
that it would be appropriate to issue a peremptory writ in the first instance.
Hence, given the clearly-articulated standard for when such relief is proper,
merely issuing the notice clearly communicates to the trial court the
reviewing court’s view that the order at issue is patently flawed and the
petitioner’s right to relief is obvious.

GAIC’s quarrel is therefore with the fact that the appellate court
chose to explain the basis of its view that the petition satisfies the standard
for issuance of the peremptory writ in the first instance. BWC is unaware
of any precedent for a claim that a court somehow commits error when it
provides a reasoned explanation for its decision.

GAIC assumes that it is the citation of authorities in the suggestive
Palma notice that causes the trial court to reverse its position, and that if the
appellate court merely stated that it was considering issuing a peremptory
writ in the first instance the trial court would likely stand pat and allow the
writ proceedings to play out. There is simply no reason to believe that this
is accurate.

C. The rule advocated by GAIC would not cure the problem it
complains of — the trial court reversing its ruling in response to
an appellate court’s indication that the ruling was erroneous

GAIC’s objection to the use of a suggestive Palma notice is that it
somehow pressures the trial court to change its order, thus mooting the writ
proceeding and making the Palma notice the functional equivalent of an
order issuing the writ. But GAIC’s position ignores the reality of writ

practice — that when the appellate court uses the “standard” procedure and



issues an alternative writ, the trial court is given the opportunity to change
its order in compliance with the alternative writ.

This Court has explained that when an appellate court is considering
a petition for a writ of mandate or prohibition it has three options: “(1) deny
the petition summarily, before or after receiving opposition; (2) issue an
alternative writ or order to show cause; or (3) grant a peremptory writ in the
first instance after compliance with the procedure set forth in Palma . .. .”
(Lewis, 19 Cal.4th at 1239, citations omitted.)

The alternative writ commands the trial court to either do the act
required to be performed — typically to change its order — or to show
cause to the appellate court why it has not done so. (/d. at 1240; Civil Code
§ 1087.) “The respondent court may choose to act in conformity with the
prayer, in which case the petition becomes moot.” (Lewis, at 1240, citing
Palma, 36 Cal.3d at 177-178.)

In lieu of issuing the alternative writ, a reviewing court can issue an
order to show cause, “thus requiring the submission of further argument in
support of the respondent’s position.” (Lewis at 1240.) The authors of the
Rutter treatise on appellate procedure explain that issuance of an order to
show cause allows an appellate court to obtain further briefing on the
petition, while avoiding the possibility that the trial court will comply with
the alternative writ. (Eisenberg, Horvitz & Wiener, California Practice
Guide — Civil Appeals and Writs (Rutter 2007 rev.) § 15:157.5, p. 15-74.)

The problem that motivated GAIC’s petition to this Court — the trial
court changing its ruling in response to an order from an appellate court
before GAIC filed its response — was not caused by the appellate courts’
use of a suggestive Palma notice. Rather, it was a function of how sections
1087 and 1088 of the Code of Civil Procedure allow California courts to

issue and respond to writ petitions.



In effect, what GAIC is arguing is that appellate courts must always
issue an order to show cause when contemplating issuing a writ, in order to
prevent the trial court from changing its order before the real party in
interest has an opportunity to file a return to the petition. While this is
certainly one available approach, sections 1087 and 1088 do not make it
mandatory.

A ruling by this Court instructing appellate courts to issue Palma
notices that lack any explanation of the basis for the court’s thinking would
not address the issue complained of by GAIC, and would not prevent trial
courts from changing their rulings as the trial court did here. If GAIC
wanted an assurance that it would have the opportunity to respond to
BWC’s petition, all it need have done is file a preliminary opposition as
permitted by Rule 8.490(g) of the Rules of Court.

CONCLUSION

GAIC has not shown that the Court of Appeal acted improperly
when it issued its suggestive Pa/ma notice, or that this Court should adopt
any rule restricting the practice.

Dated: June 19, 2008. Respectfully submitted,

Jeffrey Isaac Ehrlich
THE EHRLICH LAW FIRM
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