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Petition for Heview
Petioner hnly Boeken respectindly reguoests that the Court grant
roviesy of the published opioion of the Court of Appeal filed Febyruary 11,

2008 (Appendi Ay, which affirmed (over g dissent) 2 wind cowrt order

dizrussing ey x&-';'ft.xr;g'i‘a.zi denth awsint for the deatdy of her hoshand, based

o1 the doctrin

{Appendices B3 and Uy,

fssue Presented for Review
Whether, under the long-apphicd “privvary right” dociring, the
frifowing are part of the same “vause of setion™ {1} a wile’s commpn-law

tort clamm for loss of consortiom filed before her hushand’s deathy and

aep

~

(23 ber statutory clahm for the wronghal death of her hashand, which she and

other staintory holrs may {He only atter death, and which must be Hiigaied

as one unifiod procesding,

Sagmmary of the Case, and of
Why Review Should Be Granted

The Court of Appeal beld, over the dissent of Presiding Justice

Y

Purner, that g wife™s less-ob-consortum olaim {iled and dismissed prior o

hor bushand's death, and her wronghud death cladm filed af

-+ her husband

‘i

cdoutly iy which she s Hated as one of the statutory heirs, are past of the same

“ause of action” within the meaning of the “primary vight” doctrine Jong

foillowed i Calitornia for defining 8 “cowse of action.” This decision
unsetties the defimiion of & “cause of action” nnder the wronglul death

statute, enscted in 1862, which croated g distinet cause of action not

previousty recognized gt common law, Ax Prosiding Justice Turner
cewrevtly concluded, pursuant w the promary right™ docirine the relevant
irjury, wider the wrongiul death statute, “is the decedent’s death,”

Appemiin &, DHssent at 1 {quoting Cal. Code Cive PG 377000, Any



simsifarity betweoen Vthe gvatinble remedies” o a spoases toss-ofs
consortivm clsim Bled betore death, and hor wronglul death vlaum filod
after death, " frrelovant” wowhether the clatms are part of the same “cause
i getion” - fostowd. the disposttive point is the "Separate vhury” presented
bre thie spouss s dostl, 1d at 2

el i place, the decmion helove will disva the Legislature’s

exphon obdective of onsuring that all darmages Som a wrongiul death

suffered by all statutory heirs are Biigated in g single bawsuit, because it will

st spenses to gaie thedr antivipated post-death injurizs bo

o a common-taw olgim for i

o of consertim. Further, ouey spouses have
this eption, defondants will prosumably seek to burden them for not

exercising i where a spouse does not Ble sl within two vears of learmning

of & poentially {atad injury caused by 2 defendant’s tovt, the defengdany will
szek to block any luer-filed wrongtul death lgwsuil on statute-of-lanitations
erounds, arguing that the surviving spouse’s untfied “cause of aciion” for
spousat injury acorued upon nitial notice of the injury. This prospeat may
forve spouses to e a less-ofconsortium clams while el spouse i5 sl
altve solely o head off o fater slatute-of-mitations defonse to a wronglul

bl

sdosth lawswit, The decision below alse unposes g related, but soparate,
burdes on uninfured spouses; where the miured spouse i3 not expected to
shisz of the injury, the yyured spouse’s rocovery of a maodest sg-of
consortiun award might be deemed 1o bar any lator wrongto! death olaim
for post-death loss of consortuun, 1 the spouse does die from the fnjury.
Review 15 varrautod 1o bead off such disruptive developments, 1o address
the confusing jurisprudence which has developed under the “privmary right™

doctring, amd 1o ensure condi

vanes with this Cowrt’s decisions interproting

the wrongful death staiule,

e



Statement of the Facis

The relevanst facts upon which the dectsion belose are uncontested.

A Boeken's Lass-ni-Uonsortivm Lawsait and
3t Voluntary DHsmissal With Prejudies

O3y Chotober 280 20000 plaintiPappetant Judy Boeken (M Backen™

filed ool complamt for davosges sgatmst defendant Philip Moreis, Ine,

arvd other detendants, secking loss-ofconsorinum darag

5 O aceonnt of

the debnlitating hing cancer of her husband, Richard Boeken, whivh she
alicged bt beeri caused by the toriious conduct of the defendante, App. at
{59010 See also Appendin A a2

ey 0y

O February 23, 2001, Boeken volunarity dusnsissed. with prejudice

fer tosa~otconsoriiag Imwanit, App. at 162) sgealzo Appendin A at 3

B, Bocken's Wrongful Death Lawsult
Richard Boeker died on fanuwary 16, 2002, alier which Judy Bosken

fiied o wronglul death lawsuit aganst Philip Morrs and other defomlants

(procesdivg both iy hey individual capacity and in other capaciiios), App, at

5o Appendiz A w30 Following defendanis” uliimately
unsucezssinl offort w romeve the case to foderal court, sge App. al 146-43,

she ot an amendod wrongtud desth complaint, App. at 149-38,

“App.oat T references are to AppeHunt’s Appendix in the Court of
Apal,

* Priovie dying, Richard Boeken filed his own, entirely separste,
fpwsagt, whieh ult tz\zzciw resulted In o Boal judgment o his favor, See
0 Phibip Mornis, boe, (24 Pss, 200537 127 Cal Appdih 1640, roh,
24, 2005y, {»“w H, 2003), 2d {2006 126 S
CIS6T Beealse ,%.:?;.. A at 2o dudy Boeker?s lowssil was timely
?;iui 043 i une 2 2006, p‘zfxmu-i t0 s ‘i. sadant’s s agresment o oxtend the
statpte of bmitations for a wrongful Lwtt action until 94 days atter
Hijgation over Bichard § i si 1t becane final, .«%pp, SHCHL BN




. Philip Murels"s Res Judivata Motion,
amt e Trial Court’s Ruling

Philip Morris then dennarred to the fest amended coroplatnd argning,

IS

w redevarnt part, thal the voluntary dismissal, with projudice. of Boekery’

foss-of-consortiure Slaim prisy 10 bor husband’ s douth constituted a o

H
il

pahicata bar 1o ber purswing a wronghnl death olatm after bie death, Philip

Muorrs conceded there was no guthorily directly on pownt, st i arpued by

astogy w gppeliate authority regarding siatutes of Hmttation thiy these two

clatms constityted the sanwe “cause of action” within the meaning of

Cadiforma’s “prinary vight” doctrine, App, at 79-82, 19798, In opposing

W,

Plalip Maovris's g

L motion, Boeken grguod that prior California
appeilate authority recogriving the distingt nature of g foss-ofuonsortium

clato as compared with s wronglul death olain pouted toward the proper

reselution of the “pramary right™ ssue, m her favor. ’w; L8200

A4

Koting that {

divectly on point,” Appendic B ai 34, the irial eourt gocepted the approach

suggested by Philip Morns based on the sstue-of-Himitations cases it oited,
[V R U ST UL A i
st apphied, and sustaming the desmrrer without leave

o amand, A;:a;?:e:m%i:«i Cat il App. at 220-28 0 Y

VNN

i holding was based on the
il court’s

o

fegal conclusion that on her wrongful death eladm, Jady Booken
was seeking “the same damages a5 would bave been addressed in the prior

aotion.” Appendiy Boal 4 seealso Appendis A at 34,

i The Ceurt of Appeal Ruling

Hooken timely appealed. App. 21719, Seealso Appendix A at d &

4. Ui appeal she invoked, among other poiwts, the long Hne of decisions
of this Uourt eophasugng the wnigue nature of the injury rodressed by the
eoronglul deatl statute, the distinctiveness of a wrongfol death ¢laim

compared to conunon-law claims, gl the Logislatiure™s abjective that sl

clatms arising from g wrongful death are o be consolidated o one

i



oroceoding inwhich sll statutory hebrs are joined, Opening Brief of
Appeitant Judy Boeken, fed June 11, 2007, ot 7.8 Reply Brief of

settant Judy Boeken, Bled O30t 8, 2007, ot 7.8, She also nveked this

Court’s decigons eraphasizing that ander the “privary vight” dooirine,
ehethor or not bwo olaims are part of the same “canse of action”™ deponds
not on owihether there 18 factual or remedinl overlap heteeeen the clawms, byt

on whether the miury sulleored §s the serag. Opening Brief i 6; Reply Brief

By o 2-to-1 vote, the Court of Appeal rejected Booken's arpumens

and upheld e wial court’s dismissal of the case on res puds

2 grounds. in
their opinton, the mugority fnstices reeogruzed that the sole msug was

“whether plaigtill’s loss-ofconsorinmg and wronginl death clatms

constitute the same “cause of aotion,” and that tis Bssue was eontrailed by

the “primary vight” doctrine. Appenix A gt &0 In applying that docirine,

they noted that 2 common-law claim for Joss of consortium compensgtes a

E2Y

spouss “tor the mapatrment to his or her marital e resulting frony the

spousg’s infury,” il 2t 7, aned that, siiiar bo that common-inw remedy,

California’s wrongiul death stalide pormils a spouse 1o recover “what
arnowts to 2 1oss of consortium as an element of damages Toid o ar €

Sproalzo nl s

emnts of danrage recoverable in g

from o nonfatal ihury 10 one™s Sponse are

ot

same as the sloments of nongecnomic foss recoverabde i o
W ..:zwm death action arming from a famd injury,™) The justizes” wmale
conclusion thay Boeken™s wrongful death olaim was part of the surme “cause
of gution” as her carlier loss-of-Consortium olaim was xphcitly based on
e remedial overlap lnvolved —— that “the damages avatiable 1o a2 wrongfl
deatls phuniit for foss of consorth are 2 portion of the damages gevailable
g comnnon b loss-ofsconsortiurg clabm adindicated prior to the injurad

spouse’s death,”



Presicding fustice Turner disserted. “The fundamental flaw™ with the

esull roached by the majortty, i his view, was s “focus on the similariy
i thy availsble rerssidios and lopal teories undedying o commaon hw
conmsortium foss clabm and a statuory wrongfid death cause of action.”
Appendix AL Dissent ot 2. Undey tus Cowrt™s decistons apphying the
Cpruvary vight” doctrine, be observed, Ythe avalability o multipde legal
theortes of remedien s yrelevant — the fssue s the particudar inbury and the
ability Lo pursue the cause of achiovon the first ewsut” bl {oitations
omistedy. The focus of the “prmary right” doetrine, be emphasised, “is the
olatntils right to be free from the particular jury seffered” and on
Boeken s wronpful death olamm the velovant wjury " the decedens’s
doath.”” fdoat b o her voginal laweuis, fled before her husband’s deuth,
Bocken “coudd vot pursue her slatutory wrongbil desth cause of aotion™ -
enty when her hushand died could she “prrsue ber olaims arising frovp s

death. Thus, plainitt] did not have the opportunity o Brigate her stgiutory

wrengdid death cause of action whon she dlsmissed bor commuon fas

consertiwm oss claim or at any thme priov o decedent’s death” Idoar 2.

Justice Turnoy concluded that although Boeken's disnmissal of her loss-of-
consortinm ohuim maght “bar any claim For pre-death losses,)” as to her
“post-death olatms, shy may pursue thors i her statutory wrongial death
catse of gution.” fd ot 3

The deciston below was filed o February 11, 2008, Neither party

sought rebearing. This potition foliows,

i



Reasons for Granding Review

i This Coort Should CGrant Review to Provent Bisruption of
the Legslature’™s Expliclt Objective of Ensuriog That Al
Prasnages From g Wronglal Death Suffered by Al
SMtatuwtory Helrs Ave Litigated bn o Mingle Lawsait

Review of the decssion below i3 searranied, first and foremost, o
prevent disruption of the Legisiawre’s requivoment tha wronglud death
fthgation proceed in g untfied Badnon, tnoone forun, with all statuiory helrs
seined noone civid aotion,

Linder the majonity s approach, #a spouse has euffered a torionsty
caused tnfury which will shorten his or her L, the aninjured spouse o
Cancd possibly sy, see Part 1, indim), within two vears of the ijury’s
manifestation file o cormmorn-taw personal infury action for loss of

copsortum, seeking damages net just for the period botween tmjury and the

spouss’s death, but slso {or reasonably antivipated post-death njuries

Appendin A at 7 As g matter of the commmon b of tors, the
majority’s hyvpothosis that a spouse may Htigate both pre-death and post-

death damages from indury 1o the other spouse 1 an action filed b

death seoms guile open 1 guestion — acl an ample reason for review of

the deciston below,” But even 1 the moajonitys view of the coromon law is

Pl magority was anable to oite any Uslifornia o '*x which o
spouse Higated both pre-deatis and post-death damages oo lawsyit
hefore death, Appendiz A at 16-20, and the majority's hypothesis is
contrary o the phain langusge of the Bestatement, which notes the imited
damages which may {m semght on g lnss-of-conseriium olatm fded befors
deathy “In case of de g to the impaied 5 spouse, the deprived
SPIOSE LY TEUUVET {gm 2 §i’.’1:’>‘&w€};~ copsortinm olaimi anty for harm to his or
hor inforesis and oxpenss meurred betweooy the injurs
@izaed AS BT «,uh m" the i;i:;ca,tiz «3? thc ii

th. Fuor any
. the other

o ft {See § 9253
if{em ment {\w MH iz u’;’ {wiﬁ {1 ‘3” R 0‘}3. {Where there 15 1m0 bnding
authority on pomt, of course, the Restntoment s entitled to great weight,
Feg. Canfield v mecurite-Fiest Nat, Bank of Los Apueles (1939 13 Cal 2d

5(')}2¢§ X

EE

AN

o




correct, 1§ fals fo socoun fon, and soverely disrupts, the Lepislature’s olear
directive as to wronglul death Btigation,

The Legmlature bas cavefilly designed the wrongful death statate 1o

i

ensure that al] clauns for damages altegedio have resglied from a wrongful

o

death are (o be trented as wdivasible and jomed together 1o ooe suls with &

verdict retgrned for onesum and then divided among the eligible olaimants

------- a design this Court has roinforeed i a recent decision. Lordar v, Uorder

{00741 Caldth 544, 651532 As tus Llourt loog ago obsurved,

particudarty i light of the Legistatine™s not infroguent amendroenis o the

wronghul death stanse, s cloar “that the Legislature intends (o occupy the

fleld of recovery forwrongtid death, For this reason the vernedy remains o

IS

e of statote i Calitornia” Iostus v, Adchison (1977 19 Cal3d 9684,

ST4TE {ovations omittedy 1 nliows, theretore, that the only means of
fulfiiting the tmporiant obyective that all pust-death darvages be Bidgaed in
a single triad by 1o rogpaire spousos o Btigate such dunages vuder the

wromglul death statige, along with the other statutory hetrs, The premise of

_)..

f, 33 "x{dnd&id{?ii o, v il Chamival and Acomic Workers ot

U* ) {i s (st 1972y 23 (ﬁ_ai.z‘sg P38 SES, S8E.A9

The majority’s offort in s opivuon 1o justify 1s theory that there

Pists g unitary commaon-law conse of action covering both pre-death and

;’34'3Si~i‘§a:‘zih fons of consorinn, as sumehiow comabstent with the Resfgtement,
¢ Appendix A at 1920, cannot be squared with the view of the

&mt atemert sot forth i the leading multt-volume treatise in the field of

torts, 1t states that “where o detendand neghgently or intentionally injures

the wife, the busband may bring his seperate sutt for the recovery of his
darages. His recovery s Bmitted o the Joss of consortium and i the wite
dies a8 i 1o

sult of the wroeny, only services ealoulated to the Ume of hey
death can be recovered, The geton tor har wrongful death s o distinet and
different serong. The death action may in some jurisdictions melude a olaim
for foss of o;m usal consortion. See, e.g., Kronse v Samsham. 19 Cal3d 34,
37 CalBpi, 803, 562 PG 1022 (197707 2 Fowler V. Harper, Fleming
an

b
s, dr, & Oscar S, Gray, The '.i.,z;\-v of Torts (2d od, 19863 § 8.9, a1 353-
¢ (footnotes and eitations omitted; part of node 16 Hited into
guoiation of texi)

{
}

8



the dectaion below 13 ncomy

Hide with the relevant stanuory frmmework,

amd disruptive of the Legislature’s policy chotee, Review of e decision

below 3 neceasary 1© cmsure comphiance waily welbaettled law 1 this area.

i, This Court Shimuld Grant Review te Ensure the Beclion Belpw
Proes Not Fores Spouses to Bear the Barden of Filing
Loss-of-Consortium Lawsnits Within Twe Years of a Poteniislly
Fatal Injury to Thelr Spouse, and Dogs Mot Result in Spouses
Betug Barred From Pursulng o Wronghul Death Clalm

Algo warranting review is the prospect that feaving the decision

below m place will oregte ancerainty in the law which will impose
signifivan burdeos on sponses whoss spouses suffer injuries which gre
potentially fatal Before the decision below, tappeared 10 be o legally sale
option for the uniniored spouse simply to doter the watter of g lawseit and
consider fegal options only ¥, angd when, death ocouwrred, through a
wrongtul death lowsuit fled within one your of death. The decision below
vary mruch changes this picture, i unceriain and potentially quite
burdensoms ways,

Accordiog to the decision below, where o spouse is tortionsly injured
s manney which will Hikely shorten his or her e, a coanse of sotion

grorues w favor of the wningured spouse for il Sinre loss-of-comsortium

wraceable to the tort {hoth those ocorimg before, and those
sosurring aiter, the death of the injured spouse). 1t ioliows from this
analysis o, at sinvnun, defendants as @ olass presomably will argue -
that beomse a spouse can assert 2 unified cause of action for sl future Joss-

of-consoriium Jamages a5 soon as injury manirests itz ¢ spouse mus

assert that cause of acton within two vears of the injury, or else
feonm fater seeking such damages through & wrongiul douth action,
After all, the same Yprimary right™ doctrine which is used o defing

whit constituies a "rause of action” has tong been used to define what

olatms must e Dledd within the bmitations peviod to avoid a sistute-oft

4.



Hmaations bar, as sHustrated by the reliance of the deciston below on s
stanure-oi-Hatations case oy s conclusion that Booken's carher loss-nis
consoriiun olatim, and ber current claine wineh s resgricted w post-death

s

foss-oi-consoriam darsages, are part of e same “canse of antion.”

~

Appendis A at 9-10 (eiting Lamont v, Wolte 24 Dist, P83 142

Cabapp 34 375 1 Yprimary right” holdings in statute-of-Hmttations cases
are zood authortty for ros udicata veses, porhaps the converse 1 trug, §
pe of olaim alleging imjury o relattonsing with a spouse 1§ truly
part of same “oause of action” for pes udicata purposes, then argnably the
statute of hmutations withun which a spouse must e soit for alf lossenfs
consprtinm damages (that is ol past, pre-death, and anticipaied postedeath
damages) 1y o vears from the date of ininal injury.

Fvon assumibng thore sre good countor arguments o this convlumion,
any hint that there mbebt by a sigtuie-of-Hmitations bar 1o the aninjurad

spounse seeking post-death damages o suit iz not fled within wo vears of

NN

snpury will fead pradent plantif counsel Lo favor such filings,

prosuniably resuiting in g large rumber of lawsuits hoing filed which would
ot by fled i unupured spouses were assured that they have a vear
following the death of their spousy o seek post-death toss-ot-consortinm
dansages by way of u wrongful death lawant, Uniniared spoases
represented by such counsel may feel pressured to ondertake Hdgation
while thelr spouse st alive solely to head off 2 later statuie-ofs
Emilations defense 1o a wrongfol death fawsuil, {thers, unreprasentied by
counsel, may ol up scuing thelr right to substanial recoveries forfuited
meepuse they were upawars of s need 1o fie suit prior o deatly,

The burdens just sketehed are those facig spouses whose spouses
suffer sguries which will ikely fead o death (for example, Judy Bocken,

whose usband Richard was dingoosed with tung cancery, The potential

uncertainly facing other spouses could be far gregier. Buppose s wife's

~$ 3~



hushand suffers o injury which s semewhat disabling, and couceivably
fatal, but which is noet regarded g5 greathy redusing s Bie expecianey,
Suppose sh brings g nghvnae loss-of-consortium claim and wins a
redatively modeat 106,000 recovery for the tmpairment of her marital
redaiions based on the assuroption that ber busband would have g normal
fife span {being unable to prove that carly deat i Hhelvy, Suppose that
oy years later her husband dics, convedodly berause of the ontginad injury.
{an the eate then eeek loss-of-consortium damages tor her husband’s very
early amd rather wnexpeeted death, twough a wronglul death elaim? The
defendant would surely wrgne, based on the majoriny’s analysis, thar the

"

wite has already hugated her unitary “cause of action” for loss of

consariium, that her new clanm arvalves the sams “prunary right.” and thus

that hor new ¢laim s barred by ves judicata.

Ulnder the faw as it sinad belore the Cowrt of Appeal decision,
sponses were ot faced with such uncertaintics and burdens. Because the
swromgiul death statute was regarded as having oreated g new canse of action
covapletely distinet frow other causes of action, in which sl statutory helrs
ave joimned i one lowsait which can be fded only after death, spouses could
make decisions on Hisgation belorg the death of thelr spouse without having
to worry about those decisions impacting on thelr sbilily to pursue wrongful

Mow, with the Uourt of Appeal deemion, on the one hand

spouses st worry that 11 they donet fe g foss-oftconsartium lawsui
withng tweo years of injury, they will {502 o stanpte-of- Hmttations bar 1o

secking such domages m any later wrongfy

ul death fawauil, Ou the other
hand, spouses must also worry that i they do fle a loss-ofconsortiunm
frevnuit withoe twe years of injury, and f their spouse iler suffers an

cotod death fem the uyury, they sy find themselves barred from

[RI !

i

seeking any loss-of-consoriinm damages Jowing frow the wrongiul death.

N

fecion imposes a poteatial “Cateh-22

m

I etfect, the Cowt of Appe

-1i-



urider whi

he o she decides o do, a spowse yuight be deprived
of the togal rights the Legishuure wntended © contor nnder the wwongtl
death atatute

Of course, 1n such a sttugtion, undar the maiority s analvais the
sminjured spouse would not be loft with go remedy under thy wronghul
e stanute, Under the magority s anadvsis, apparently 3 spouse barred
from secling loss-oihconsortiun damages in a wronginl destly lasesuit
wossld still be able to file a wronglul death bawsint for :g.?{‘z:.»‘.‘i.»{.iem L 2renom
damuges, or fur funeral experses, Appendir Aat 12 & n 2. But this

analysis merely further bighlights the oddity of the decision below, and the

P

need for veview by this Court 1o sestorg clanity and coborengs to this areg of
the e, Certainly, there 2 nothing in e wronglul death siatuie o support

such haty spititing, Prior o the maiity s deension, 1wonld have seemed

ENd

sate 1o assume that however a Veause of action” 13 defined, the wrongiid
death statute conveyed g single Yause of sotion” on g spouse, The
mpaority’a %’1;%%3'4;;‘.{%'1{: g analysts of the woongful death stassie, snd s
conchuston that Hal statute cmbodies swo guite distinet “prumary rights”
Hostrate the difficelties tnhoreot in adapting the “primary righs” dogtrine

1 the mndern ¢

be good cause for this Courn to
take g fresh look gt that doctnne,

The “primary vight” doctrine for delining g “canse of action”™
origivated under the systom of cude pleading i the 18808, pronzered n
farge part by Profussor John Monon Pomwroey of the Hastings College oof
Law, one of the feading equity and remedies seholars of the moeteenth

century. Myoogen Corpo Momsanto Co, (2002 28 Caldth REE, 904,

Croveley v, Batleman ;:_'5,"}94} 3 Oaldih 666, 681 Rlater v, Blackwogud

Linpredictable Bes hudicats (Chim Preclosiony Bocivine {1998 35 San

Dego Lo Rev, 339, 37176, The doctrine matehed the historical ers in

~E 2w



o~

which it arose, boing rooted bodh m the naturs! law thinking of the thme, and

wy the seven apeoifie catugorivs govermng pormissive huinder of olaims so

ran

ot i Seciion 427 of the California Pracice Aot of 1831, Kl ot 871 n37

PR Ty

s Robert O, Bone, Mapmne the Bowndaries of o Dhspute;

Concentions of Idend Lasesui Strochure Prow the Field Code 1o the Fedoral

Bales (1989 89 Cohwn, L, Rev, 1, 2728, 3945, 3153, TR.ET.

............... 4

However, g3 the decades passed, particularly with the roadening of

tounder and pleading rudes, the “prumary right” doctrine came under
substantial soratiny, most prominenily by Dean Clark of the Yale Law
Sehool {a principal drafter ofthe Federal Bades of Crvil Procedure, amd later
2 Second Circutl judge), whe ar early a3 1924 voled the “elusive™ aature of

Pomeroy’s code-based conception of o “primary vight” Charles B, Clark,

Yade L4 817, 826-27. Becalso

Olask, The Couse of Action {19341 82 U Pa. L. Rev. 354, 357

{noting rebance of “privaary night” adherents ou old chance lstornical
distincyons” ander code pleadingy; b ot 361 {ormang that “Pomerey’s

s

privary right”™ theory “neguires specilic content only iderntiod with
rights entorced in the ofd forms of aotiony,” and that there is no “compeiting
reason for snch a roversion so forcign to modern procedural idess.” )
in recent docades, various comumentators - most notubly Professor
Hetser of the Lintversity of Sap Dlego - bave suggested that s Conrt
should take a frosh ook at whether the “primmry right™ doctring for defiving
g “eguse of action” should be replaced with the more pragmatic and wore

readily undersigndable transactionat approach of the Restatoment? The

Heiser, 35 Ban Diego L. Rev st 60203, 604 1 131 60508 &
140, 610-1 1, #13-17. After all, the restrictions on permissive joinder on
which the “primary right” categories were prenused, were yepesled
effective 1972, Ld at 37576, This Cowrt’s most recent decision applyving
the Tprimary vight” devinme 1o resnlve a 1o ui cuty dssne was threp
decades zpo, 1 Agsrwal v dohnson (1979 25 Cal3d %2.

4

SEG z;.?:.»ta . at 354601 surmmanzing the post~-Agarsval confusion in the

~§ 3~



difftenBiios iherent i the olear and effioicnt application of the “primary
right™ dociring inthe modem o ave well Hustrated by the divisions on the

{our of Appoal panel in this case, and thus this case may supply a vohicls

P

for rooxaranation of the “primary tig doctring iselfl At minbmun, the

disruptive consequences inberent in decision below can and should be

ehiminatod through a grant of reviow in this case,

{onclusion

For ot the reasons stated, the petition for veview should be granted

M ichael J '§f’5u‘:e {Bar # 513423
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viarch 24, 2008 Attoraces for Fetitioner Sudv Bocken

fower courtsy, Three vears after Agarey
adopted the fransactic sproach to "ui;n’;if;,g a
Restnroment (Secomdy of Judements (1980 £ 24, hue >‘€§*€f‘3'§v,<’; i’;z‘u" <
Alan Wiight, Arthur B i\i Hlor & Hadw \d;d H. {mm , Foderal Practice and
Propedure: Jurisdiction (2d ed. 20071 § 4407, at 15832 (e xplicating
travsactional approachy The ixc-s;;ﬁm;um & ’mms:z.(:‘tm:z-;zi approach fong
age became the ovorwhelming matority rule for defoung a “rouse of
action.” Heiser, 33 San Biego L. Rev, at 569 027,
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INTRODUCTION

i affinmang the inial cour?s jusdgmeont of damissal, we hold that the {inal

adivdivation on the ments of plainttfls loss-olvopsortinm olain against defondant

peauiis in g ros pudicata bar of platntils subsequent wronglu! death action for lossof-

Py

consertiun damages against defondant ansing from the same injury o phaintiffs spowse

that was the basts of the gdindivated ss-of consortium clatm.

BAURGROUND

i darch 2004, Richard Boeken (Mr. Bockerd, the hushand of plaintiff and
appeliant Judy Boeken (plajuniity, brought an action against defondant and respondery
Fistlip Morris USAL Inc, {Phubip Morns) alleging that cigarettes manufaciured by Philip
Morris caused Mr. Booken s sornninal hung canoer. My Boeken prevatled i bis faesni

o

and sbtained a judgiment sgatnst Philip Mornts for 355 million i compensatory damages

and 530 withon in puntive damages. (See Boeken v Philip Morels Inc, (2005 137

CabAppdth 1640} Philip Morms sansfied that judgment,
fn October 2004, winle dMr, Boeken s fawsuit was pending, plamit{f brought a
Philip Morris seeking damages for loss of consortivmn, Flaintff

separaie ackon againsl

atteged that My, Boeke, a3 & resalt of his luess, was “unsble 1 perform the necessary
duties as a sponse” myvobving “the cre, madndenance and management of the family
home™ aud that platntift suffered 2 “loss of love, atfection, society, companionship,
sexual relations, and support. L7 Plainud! further alicged that My, Boeken “will not be
abie 1o periorm such work, servives, and duties i the future.” sud thus she was

“permgnently deprived and will be deprived of the consortium of Phaivtit?s spouse



fn February 2001, {00 reasons nod indicated in the record, plaintif volurdartly disnvissed
N - N N . . t
ber ss-of-consortiun clabm with prejudicn,
o Javuary 2002, Mr. Bocken died of fus vancer, I June 2006, plaintift filed this

cinl desth achon agatnst Phihp Moris pursuant 1o Oode of Civy Procedurs section

3 part of the Cahitornis wrongful doah stutute., Platntf ed suit in ber
sdivishunt capacily] as trustee of the Richard and Judy Boeken Revocable Trust and as

twe guardian ad Htem of hermnor son, Ei}yiazl Boeeken. In ber indvniidual capacity,

platntiff sought 1o revover fimeral ex pm«m oy Mr. Boekeo and “[glenvral damages for
the fess of love, companionshipn vomdort, affection, society, solace, and moval suppory”
!

that she suffered as the result of My

Bocken's death, This appeal concors only the
claim asseried by plaimG o her individual capacity,

Fhilip Morns demurred 0 plainiffs complatut, arguing that because plaintifs

¥

loss-of-consortium and wrongful death clains seere both based on the sume primary

right, plantffs dismissal with prejudics of her foss-ofconsortium claim vesulied in the
res wdicats bar of her wronglol death clatn, The trisl conrt agred, concluding that the
togs-ofoonsortiun and wrongful denth actons songht essentially the same daraages. The
triad court reasoned that because phantff bad the oppontunity 1o Hidgate her vight to such

damages i her prior action, she was precinded from asserting ¢ cause of action 1o recover

those damnges w this lawsuit. The tial court sustined the demurrer without leave 1o

The complamt and vohumtary disroissal i plaini{Ty losseoftconsoriium action
re the trial conrt on Philip Morris™s request for judicial nodice. (Fvid, Code,
subd. {d1)

Al stateiory references are w the Code of Civil Procedipe, unless stated
Aherwise,

s

Plambsft bas forfeited any claim regarding funeral sxpenses, {(See fn, 12, posi)



arnend as i clanm assened by plainttfl in her individual capacity, Plaintff timely

DESCUNSION

Standard of Review

Agrappeal from g pudgment dismissing an action afler the tial court sustams a
demurrey without leave to amond prosests 8 guestion of law thal we review de novo.

Aot all v, PoacifiCare of Cal, Ine (2000 25 Caldih 412, 415 Basr v, £ dty and Coun Sy

-

s .y y

Swn Frapeives Q0073 1535 Cal Appdth 68, 71 Margan Creek Revideaticl v, Kewp (2007
P53 sl App At 675, 063} We give the complaint a reasonable interpretation, reading i
as a whole and it parts in their context, (it of Dinuba v County of Tulare Q007 41
CabAth 839, 865 We treat the devrrer as admitiing oll material fa0ts propuerly pleasied.
but not contantions, deductions or conchmsions of fact or law, (Evans v, Clty of Berkele
{20063 38 Caldtln 1, 6.3 We also consider mniiers that muy be judicially noticed, fora
complaint atherwise good on s face 15 subject w demurrer when facts judicially noticed
render it defective. (6670 see § 430,30, sabd. (a1 Hthe faces necessary 1o show that g
action ¢ barred by res judicnts are within the complaint or subject to judictal notive, g
rial court may property sustain a general denuuner on that ground. (Dowor Group v
Ciry af Gleswdale {1993 14 (j'fai._»&;_?g:_),diiz ES54, 1589, Fronunhopes v. Bowrd of

Fupervisoys {19873 197 Cal App 34 12521299, Dipvell v Puritan Leasing O {19758

I

77 CalApp 34 481, 455

Phangt! fiied her notice of sppeal on Aprnd 6, 2007, purporting © appeal from the
rial court’s order sustaining the demuorrer. The trial comt entered 168 Judgrent of
dismissal on Apeil 24, 2007, We teat plamtifs wotice of appeal as an appeal from the
udgrnent, (Cal Rules of Cou ot rule 8.751CLy

(N



i Res hudicais and the Primary Rights Docirine

“Res pudicars” desoribus the prechusive effeet of a final fudgment on the menis,

Res mdienta, or claim prechssion, provents rehitigation of the same canse of aotion in a
second suil betwesn the same parties or pariies in privity with thom, . Under the
doctrine of ves judicata, i g plaint! prevails in an action, the cause 1S mevged into the

Hwdgrnent gnd may nol be asserted g subsequent awswt) a fpdgment for the defendag

sevees as a bar i further Btigation of the swme cause of action.” {(Myevgen Carp. v

Maonsgaio Co, (20003 28 Caldth 888, 896-897, G omatied (Mycopen); seo alse § 1908,
subd, (a2 “Under this doctrive, ol ol based on the ame cause of action st be

decided o single sunt i not brought initially, they raay not be raised at a later dale.

“Res judicais precludes pecempsl tgation by splitting a single cause of action oy
relitigation of the same cause HF avtion on g diftorent legal theory or for different rolief ™
[Citation ] A predictable doctrine of res judicata benefiis both the parttes and the cours
becaose 1t “seeks o curtait multiple ltigation causing vesation and expense 1o the e
and wasted effort and expense w Judiciad administrasion” [Cation ] {(Mecogen, supra,
28 Caldth as p. 897y

Bas judicata apphies 7 (1) the jadgment 1w the prior procesding 15 final and on the

mertisy (21 the present proceeding s on the same cause of action as the prior proveeding,

and (33 the parties tn the present proceeding or parties i privity with them ware past
the price proveeding. (A ve duthony HO{Z005Y 129 Cul Appdth 4935, 303, Federasion of
Hiltside & Canvos dxsns, v, City of Los Angedes 20041126 Cal Appdih TIRG. 1202 see

Busick v. Workmen's Congp Appeals 84009723 7 Cal3d 967, 9725 Bersheod v. Bask of

Res judicats is also knows as "olaim prechusion” {See Lucido o Superior Cort
{1390 51 ta‘.,ad 335, 341, i 1) In contrast, the docirine of co'iizzt:"z'zd 2310pped, or 1550
prechusion, bars parties from rehligating, in 2 second Jawsuit an g di ferent canse of
d’\,i 0, 8Eues thy tw cre htigated and determined i the first action. {Mveogen, supeg, 2%
¥ H th at 896, fh. 7; Gikas v /e>r‘ff:‘ { W‘}?} # Cabdth 841, 848 \4‘ Claucido v, ~S?£,{?iz‘}1vf}?"
\.‘e‘.‘).’.é.}'!) supra, ST C .30 at po 34 fn 2

kv



Americg {19423 19 0l 2d 807, 8138113 The doctrine of res judicata niot ondy bars
Hiteation of matiers that actually were Bitigated fn the prior action. bl also thoss mattvrs

that could have been Ltigaed w thal action, (Swwick v, Workmen's Comip. Appents B,

A5

sgrg, 7 Oab ddatp, 2750
Flamtt doos not dispute that the dismissal with prejudice of her foss-oft
comsoriam claim operatzd as a final wipsdication of the merit of that olaim. Lieduson v

Loy of Fresno Q003 1 Cal Appdth TO87?, 10951096, Rice v. Crow {2000) 81
CalAppdih 725 733734 Wor does plaintift dispute that the parties tn her privr and
prosent lawsnits are the same. Thus, the sole issue is whether plamifl s loss-of-

1 death clams constitute the same Ycause of aotion”

consuriium and wrong
For purposes of res jodicata, the term “eause of action” refers neither o the legal
theory asserted by a platntif nor o e remedy the plantiifseeks. (Myongen, supra, 2%
Caldth at pp. 904, Sarer v, Blackwood (19753 15 Cal3d 791, 795790 (Slarer)) Tustead,
“California bas consstently applied the “prinwary righis” theory, nnder which the invasion
of one privaary vight gives rise 1o a giagle cause of action.” (Sater, supra, 15 Cal2d al p.
T3y As the California Supreme Conrt explatned, “The primary vight theory 18 a theary
of code plending that bas long beon ollowed i California, It provides that a ‘cause of
action” is comprised of 2 “primary vight’ of the plaintiffl a coresponding *privaary duty’
of the detendant, and a wronglid sot by the defendant constitating 8 breach of that duty.

[Chanon] The most salient characioristic of o primary right is that iU s indivisible: the

vicdanon of 2 single privaary vight gives nise jo but a single cause of action.

[Cugtion ] . [ As B as is content s concerngsd, the primary vght is simply the
plamttts right to be free from the particular syjury suffersd. [Ciatton ] {Growley v
Kademan {19943 8 CUaldthy 6064, 6815 aocord, Gelvham v. Plalip Moreis 154, Ine.

{ZU073 40 Caldth 623, 841 Mycogen, supe, 28 Caldth atp, 904; 4 Witkin, California

&

Phalip Morris LISA, Toe, the defendant in this action, was sued in plaintif?s
acticn as Philip dMorris, Ine, P ia it dues not dispate that Phibip Morris 1784, oo, and
Phiiip Morris, e, are, B hey words, Yone and the same” entity,

&



Procodure (4th o, 19971 Ploading, § 24, p. 85, gquoting Pomeroy, Code Benedivs (Sth

et I TN £ o g ad ar epey p Foodnr piered i dmen dpi kot sige nprin ” O S R S A
ed.y, po S8 P the prisary vigh i aeel disty aad the delivt av wi oag combingd constibne the

e of seiion ] see also Rest.2d Judgments, § 24 vow. &, pp. 196-198 [distinguishing

ghts theory and the “ransactionnl” theory adopind b

b

Bt the primary 1
Restaterpent]y A partioalsr wyury might be compensable under multiple Jegal theories
avch rarghy entitie a party 1o several forms of relief) nevertheless, it will give rise io anly

o

oae canse of acton {Crowler v Sedemar, supea, 8 Caldih ot pp. 6816820 see also

Rest.2d, Jndgronss, § 24 cons o, pp 192000y

o Planndts Wronghul Death Action Involves the Same Primary Right as Her
Prioy Loss-of-Consaeriium Action
The Caltforma Supreme Couwrt o Rodrigues v Bethlehem Steef Corp {19743 12
Cal3d 382 (Rodriguer) vecognized the right 1o recover for loss of consortium arising
from tostions nfary (o one’s spouse. Loss-ofcomortiom &zmag compensate 2 plointff
for the unpairment to his or her marttal hfe resulting from the spouse’s iy, (0 atp.
30ady Dwicker v Altamont Emergency Room Physicions 8edicel Groop (20021 0%
UalApp.dth 26, 3002 Dobbs, The Law of Torts (20013 § 210, po 8423 “The concept of
sonsertiun melndes not only foss of suppont or services; 1t also embraces such eloments
as love, compamonship, comfort, affection, society, sexual relations, the woral support
pacly spouse gives the other twoagh the wuenph arsd despair of B and the deprivation of
a spouse’s phyvsival sssistanee In oporating and nanriaining the fanily home,
FCanons ™ (Ledger vy, Dppin (1988 163 Cal App 3d 625 633, disapproved on another

o~
s

ground iy Fldes v, Sheldor (1988 46 Cad 3d 267, 277, see also Borer v, Americw:

i?w RET izcum
)2’ ; i&f}

'Nm Law i‘mu‘ mi

55 ‘-}, :>”’{_3 ferincirmg i.fz;. si‘t}zmzz;:a xmmr'y szgma doc LI.MICI,} '.i he res ui*

1 same under any of the theones,



Airfises fic (19771 19 Cal3d 441, 4820 Rodriguer sapra, 12 Cal3d at pl 405, 2
fudsowl Councd of Califorma, Orol Jury lustroctions WNo, 3920 Q2008 ody p, 757
{CACH, Rest.2dd Torts, § 693001 po 4950000 § 623, com. 0 p. 497 see genratly 2 Harper

et ab, Harper, James and Gray oo Torts (3d ed, 20063 § 8.9, pp 651-632 (Harperyy Loss

of consortnem “has been reforred 1o as the loss o Tthe noneconomic aspects of the

marriage relation, mehading conjugal society, comifort, affection, and companionship”

[CHatons " {Meiudion v Shore (19951 34 Cal App 4t 1425, 1034 Loss-ofconsortiom
damages are defined as poneconomic damages for porposes of Proposttion 51 {several

¥

Habilily for noneconomic damages), (On, Code, § 14312, sabd. (bM2Y, Wil v. Jobin
Creanee, e (20003 81 Cab App dth 847, 863 (Wil

Caltforua law permils a widow or widower, smong nthors, ‘i('? recover for what
arpounis 1o a loss of consortionm a3 an olement of damages w2 wrongful death action

arising from the death of the plamidls spouse. {(Krouse v Gradum (V9773 19 Cal 34 59,

%

oy
7

6870 see 2 Harper, supra, § 8.9 gt p. 056, tn. 17 Parsuant to California’s wrongful
death statute, g decedent’s spouse may assert “fal canse of aotion for the death of'g
persons cansed by the wrongful act or noglect of another . 77 {(§ 37760 The spouse
migy recover, with certain oxeeptions, “damages .« that, under all the vircwmstancss of
the vase, may b just L 7 (837761 These include (1) divect pecouiary loss, such as
loss of finaneial support fom the deceduent (23 loss of services, advice or training: (3}
foeral expenses; and {41 of partioudar relevance to s case, nomeconomic oss

consisbing of e loss of the decedens”s ove, compamionstup, coniort, affociion, society,

sodace oy woval support, {(Kvouse v Grabam, sapra. 19 Cal3d at pp. 88-70 Righ o
frmpsan {2001 86 Ual Appadth 375, 6140 TOACE Mo, 3921, supin, pp, 850-831; Haning

Section 377.600 subdivisions (1) ﬁ:zr b (o) apectfy those persons who have

standing to bring g wrongfil death svtion. A loss-ofcomsortiom action in Californa s
bitted to the manial relationship, (Borer v, ,§ wrican Ariines, e, supea, 19 Cal 3d at
pp. 4514520
Ry

A devedent’s personal representalive or suecessor may recover dumnages incurred
by the decedent befors death in a swrvivel sotion under section 377,34,



el al, California Practice Gusde: Personal bapury {The Ruter Ciroup 20073 Damages

. PO

The slements of damage reeoversbls in a loss-ofconsorinum action grising from a
woniatal myury to one’s sponse are cesentadly the same ax the cloments of noneconomic
fous recoverable w g wrongful desth action antsing from a fatal miury. The Calitornia
Suprevwe Cowt recogmzed ths factw Kroere v Gradies, agwa, 19 Call3d 590 There, a
tastand brought a wrongfal death sonon alter s eeife was struck and killed by a
rpetovisl. The tial court instructed the jory that the bushand could recover, as wrongfil
death damages, for “the oss of bis wile's “love, compantomship, comfor, affection.
society, solace or mwral support, any loss of enjovinent of senual relations, or any Joss of
her physieal assistance ju the operativn or maintenance of the home”” (4 atp. 67 The

cort Beld thal the msiracton was proper and that such neapecuniary damapes are

¥

recoverabie by a spouse i a wronglol death action, (/4 atp. 700 Citing Rodrigier,
spra, 12 Cal 3d 382, the cowrt stated, “We node that in Califormia those elementr of
vecovery seught by fiie husband] hevgin clearly would be sovidiable vo Bivi ax
‘consoriiian damages in the wsaal porsanal nfary action for ki wife's bijueies”
{Krouse v. Geghans, supra, 19 Cal 3d gt p, 71, talics added)

I Lepnonr v Wolfe (198233 142 Unl App 34 378 {Laswoni), a hasbuand joined his
tess-of-consortium claim with his wWilke's personal jury action anstng from medical
sradpractive. (44 at p. 3771 The wite died of her imjunies while the action was pending.
The husband delaved filing o wrongtud death claim for more than a your, believing that
smgmdment wax pnnecossary beoause s clatm was already betors the court, Whas the
hushand reshived his error and amended s complaint 1 state & wrongful desth olabn, the
one-year Hnianens porind had expired. The trial court susiaimed the defendanis’
denrrrer on mtations grounds, (Ad atp. 3780 The cout of appeal reversed, halding
that the basband’s wrongtul death clatn related back o hus onigual loss-ofconzortinm
clamm. “The mpuries suffored by {hushansd] a5 busbhand suing for Joss of consortium snd
as heir suing for wrongful death are persenal to lum and inclade the same slemenis of

ioss of love, companionship, atfection, seciety, sexual relations, and solace” {4 atp

4
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3 The coort yegeoted the defendants” argument that 1t was iHogical 1o relate the
werong il death ol back Lo s oss-ofconsoriium acton that was fed while the wife
wops i}l alive—that 13, 0 8 tme before the wrongful death ¢latm had sooroed, “This
argument.” the court said, Vignores the fact that 1o both olaims Thoasband] s seeking

recnvery for essentally the saroe dnse. L

for the ctroumistances of this vase i {that
, theowrongful death claim? w vot 2 wholly different cause of gotion bat move a
continuation ander a different name of the origumt cause of action for toss of
comsortugn,” (A at pp. BBL38Z see Payce v Stwon Corp, (19753 54 Cal Appad 46,
92 [ applying mantime Jaw the court said, “we can perceive no logical, sound or
reasonable basis o Qifferentiate beteween the case where the husband 1s killed, ag
contrasted o mjured, i yespoct o the wife's entitloment 1o recover for boss of
consortinm] see also American Fxport Lines, Tneo v Adver (T980) 446 118 274, 281
{phuvahty op. of Brennan, L} Dhere 18 0o apparent reason o differentiate between {atal
and nonfatal njunes i authorizing the recovery of damages for loss of society” ~* ander
general maritine low]y Durbom ox vell Estige of Wade v U-Huaul fnters, {Ind, 2001) 745

a b

PLOEZG TS5, T Do stgnificant distnction” Botweoe

-ni-consortium damages

reeeverable inog loss-ofvonsoriv action, on the one band, and in wrongful death action,

[N

on the other hand: compare with Bromiey v 000 Coliformia, Inc (2007 156

(¥

<

Cal App.Ath 312, 325 Pwrongful death and lossoof-consortium chms of decedent’s
fannly members did not relate huck to the Slng of decedent’s own persanal injury olaim
for purposes of the rule barring actions not brought to trial within five vears of the filing

N3

of the origizal complatnt (4 3833103 beeanse, wubke i Losont. the decedent™s fanily

roensbers had vot filed claims m the oniginal lnwsuit, bud vather assened therr claims by

ve
3 LARER] R5e

“The term Msoctety™ ™ mcludes m«uf’ jove, alfectien, care, altention,
i mx IATHORSRIP, ‘Oi‘afmt awd protecton.” {drerivase Export Lines, {nc. v, Alves, SUpE,
: U,..... atp 27500 1) As recog 1"/*mb the court iy Fosee v, Soama Corp., supra,
B4 Cab App 3d at pag discernably ditforonce botween “loss of sogisty”
andd” i{m of consortnm.” {_S s rabm, supra, V9 Cal.3d at pp. 69270
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an amended complamt after the devedent died and for Ya dilferent type of injury than
thoss that bad been aéicgﬁ-d by [the {is:s:-':dm’;t} i the or g;m% com pmm 1Y

copsortim claim. 1o her complaint for fess of consortinny, phantdt alleged that she bad
been damuaged by Plulip Morris™s tortious comiuet iy that # bad vendered My, Bocken
penmanestly “nnable to perferm the secessary duttes as a spouse” involving “the care,
mamntenance and rmanagemont of the fanily home” and that she suffored g “loss of love,
affection, society, companionship. sexual relations, and support .. . 7 In her wrongfid

death avtion, plaimtiff slleced thar she was damaged by the same lortious conduet of
e joed .

Philip Morrs i that she bad been deprived of My, Bosken's Vlove, companionship,

I

comfint, aifection, society, solace, and moral support” Thos, phuniif! sought i ber

wrongtul death action to recover agaust the same defendant {or the same injury causes

by the same conduct, a3 in her prioy loss-of-oonsortinm action, Phantif™s wrongtul death
action ix thorefor barred by the doctrine of res judicaian

Chay comehision &8 consiztent with an z’xmimszi'iy dealing with the precise issue raised
bove, In fichier v Arbestar fosulaoing & Roofing (ud. App. 2003 790 NE 2 100
§ Rictery, a former worker suffering from lung coneey brought a persona! imnjury action
afieging that s cancer was cnused by exposure to ashestos. (04 at po 10DE)Y His wile
jeinsed a foss-otconsorinmm clam i that action. (A4 at p, 1004 After the worker and
fiix wife seftled their chatms apainst some defendanis, the worker and his wite conzented
to the dispyssal eith prefdice of thelr clasms against other, nonsesting defendants. (fJ.
at o 1001y Adfter the worker died, is widow bronght wrongind death olutms againss
some of the nonseltiing defendants, both in her individual capacity o recover damuges
for loss of conseriium and on bebait of her husband”s estate 1o recovar for s personal
wuries. (M0id ) The defendants moved to dismiss the complaint on the ground that the
dismussal with prefadice of the prioy personal tgury clabms was res judicats as to the
widow s wrongtul death clawms, (44 gt pp. 100110020

The Indiana Court of Appeal sgreed with the detendants. {(Richier, supra, 790

OB 24 arpp 10010020 The widow’s wronglol death action mvebved the same elain

|



apainst the same defendants and arcse from the same njury asservted i the prior personal
ijury action, {44 at pp. 1003210040 The widow argoed that the dismissal of the prior
acticn could o be ros judicata of hor wrongtud death chuires bocause, az the hushami was

st alive at the Bme, the wronginl death olaims bad oot vet acorved. The court rejectad

that argument, roasentng that gach of the widow s clatmes “vould bave been Hrigaed in

&Lv.l,

2 those same cladms in the

fec)

the garhior conrt activn, {The widew] s morely assorts
subseguent action that she chooses 1o label as o wronpful death action. Pomitting {the
dddow | o re-litigate those clauns after thoy busbamd s} death would effoctively grant her

s

a second bite at the apple.” (4d at p. 1304 The court therefore concluded that the
doctrine of ros fudicata barred the widow s wrongful death action. (B

I her wrongfod death action, platntd did aor seek i recover coonomic foss, such
as the logs of My, Boekens financial supporl. Presavably, aoy such injury to plaiunid¥ in
her mdividual capacity was compensatest by My, Boekan's substantial recovery 1 bis
personal injury actinn,” We do nor hold that the final ¢ Hudteation of a loss-of-
consortiem olaint arsing from o spouse’s mgury woukd bar a subsequent wrong ful death

action to recover coonorme tosses ansing from thy spouse’s death,

Plamntiit contends thay Calitona courts have recognived in prioy decisions that

foss-of-consoriium claims amt wronglul death actiens are distinet and separate couses of

i fa

Atthough the court’s avalyals o Rechier, sigwe 790 1OE 2 1000, foouses
p‘:'imz-ﬁ"i*' oy the clamm brooght by the widow on behalf of ber nsband' s estate, the
court's discussion and disposition =;*a3=‘°('sz*-';;°-z;£:c the widow s individanl fossof coz*a:i;c)riiﬁ:,.mx
claim, {4, at p, 1004 Inoa conpurring opinion, one justice stated the doctrine of
cotiteral estoppel {rather than the f.iom,, sue of res judicata) barresd the widow from
seditigating alt of the pertient ixsues other than the decedent”s death, (4 at pp. 1004-
PGS feono oo, of Sullivan, L1

by

i-";zﬁr&rzfii’i’r“ ot argue that bor prayver 1o recover funeral expenses avoids the
apphication of res judicata to bay her wrongtil death clatvg. She i’i';cz‘sz'fr%z‘ > forfeits any
suvh contention, ‘»’v > pote that ;ﬁainiif’if sought torecover funeral expenses from Philip
Morrss w ber capanity as trustee of the Richard and Judy Booken ixo\x(;mzbic Trust. The
trial court granted plaintiff leave 1o amend to state that clatnywith the required certatnty
The recond dogs not tidivate whether plainuff has filed sn amended cornplaint.
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sotion. The cuses oited by platniift, however, are nupposite. Those vases do ot disouss

res judicata or the privsary nights doctise, vor do they provide anadbgios usefisd here,
Pladtl vehes on Bilson, supra, 81 Cal App Ath 8470 Tn thay case, g waorker
suffering from mesothelioma rought o personal injury sobion agamst mmanafaciurers of
produsts that contatnsd asbestos the worker™s wife joined her owa claim for foss of
consariium. (4 at pp, ¥50-851% The worker and his wife seutled their olaims against
various roanuiacturers for approsimately 511 mitlion, Those settloments allocsied the
settievnent proceeds as Tollows: 60% for the worker™s porsonal injury olasm, 20% for the
witi's Joss of cousortiom olaumn, and 20% to potential wronglul death claims by the
workers hets, With vespect to the latter, the worker gosd his wife underiook o hold the
manufactorers harmdess from gany wronglul death olatms later brought against them by

the worker s heirs. {44 gt p. 8593

-

The worker and his wife proceeded 1o trisl againat only one defendant; they
prevatted, with the jury aBlooating 2.5% of the fault to the defendant. (Wilson, cupra, ¥
UalAppathat p 8310 The worker was awarded 5390,000 i coonomic damages and $3
mithon in poneconomic damages; his wife was awarded $1 million in damages for loss of
comortigm. ~{Ad atp. 831 Porsuant o Civil Code section 1431 .2, the damage awards
against the defendant for noneconomic loss, mohiding the wite’s loss of consortivm, were
reduced 13 2590 of the total (that s, to $75,008 for the worker's nongconomic loss and
25008 for the wift's lose of consorum} to reflect the defendaut™s proportional share of

responsibility, (54 atpp. 8518520

The defomdant then songht o oldtain crodits agajuat the worker™s $850.000 award
for coononde damages for ampunis the worker amd Bis wife had received in sottfement
frams other manafaciarers. {(Wélbon, sngora. 81 {0sl App.dth at pp. 359-5460.1 The count
held that the defendant was not sotitled fo g credit for settement amownts allocated o
futre wrongful death clamms because the worker's personal injury claim belonged o the
worker, but any future wrongiul death claim woudd belong to the workee's avies
{ncluding s three children) to compensate them for dhelr toss i the worker eventually

died of his injuries, (A atpp. 861.862) The coonomic damages awarded to the worker

{3



were 1o compensate the worker for dansages sulfered by bvo during his Hetme, and thus

did vot welnde a component for bis beirs” fature wrongfud death olatms. (34 st p, 860,
The court stated that the betrs would not be entited to obtan o dooble recovery in any
fatare wrongful death action, 1 the beirs actually or copstructively veceivad senfement
sugs paid fo the worker mosettferment of those clams, (40 abpp. 562-883% The vonrt
alzo hebd that the defendant was sot entitled 1o a credit for setlerent cams alloeated 1o
hug wif's clamm for loss of consortium because such sums ware poneconomic damages.
and dofondant was entitled to 8 oredit enly agausst the worker’s award of economic
damages. {Jd. at pp. 363-864) Wilsen, which deals with credits for settloment payments,
does ot suggest that a spowse”s loss~ofconsortinm ol anises from a primary vight
different than ber wrongul death chm oy barm o ber marital relationship,

Dovdrger vo Olgy of Alhamdra (1981 VIR Cal App 34 237 18 not halpful o
plamtiff In that case, the cowrt held that a survival action filed afier the limitations
pertod expired did not velate back to the fhog ofan carlior wrongful death action. The
survival action was “whally distinct” from the wrongful death action bevause the former
was to recover for injuries sutfoved by the decedens prior to his death, wheseas the latier
was “hy the beivs o and e for the loss of support, comfort and seoiety suffered
.a’zza'ic:pti-.i‘;fif::mE" v the heirs L T {kd atp. 243, dalies added; see alsn 2 Harper, supra, §

8.4 at pp. BEEA659)

Laatiz v, Condon (19793 95 Cal App 24 152 {Lantisy, alse relind upon by plainii(?,
was & loss-of-consorinag action ansing from a mailie colliston that injured the plaimiffs
hushand. (A4 at p. 154 The defendant comtended that the wife's recovery for loss of
consprtium should be reduced die 1o the contribumry negligence of her busband. (/¢ at
p. 156} The defendant attempied 0 analogize to the wrongtul doeath contert, in which a
decedent’s contnbutory neghgence conld be asserted o5 g defense 10 a apouse’s recovery
of toss~of-consoriium damages. {4 at p. 1538} The court rejected that analogy, holifing

that the wite’s recovery for loss of consorium was not subject to reduction for the

neglizence ¢f bor spouse. The cowt said it the rule applyving contributory ne

as a defense iy wrongfn death getions was “an anomaly and an asachronism resnlting

Pe
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from the sreque hestoreal aroawmstances sarvounding the development of a cause of
actinn which wags oreated entivedy by statpi” (F24y When originally enacted in 1862,

+
i

Hie

serongful death stabule permitied a olabm by the bewrs only o thoe extent the decedent
had g claim; accordingly, conrts construing the statute hold that the decedents
confributory neghigence was {as it was in gl negligence gotions at the Gme) a conmplete
bar i recovery by the hetrse (Z0ady Adthough the wrong Rl death statute was later
amended 10 permit recovery “hy the decadent’s hewrs for their own separate and distinet
damages.” courts continued i pormtt conributory neghigence ax g defonse hecanse the

Legishature had been aware of), gt had not expressly alored, the rule. (Fid; see Ruckiey

o

7

vo Dhadhwick {19553 45 Cal2d 183, 200-201 ) Usnlike wronglfid death actions, the court
reasoned, the réghi‘ ol a sponse 0 recover for foss of consortiigm in cases of nov-{atal

. it

iy was judiciuily created; the cowrt therefore was not constrainsd by the bistoriesl rule
applicable i the wrongful death context, {Laniis, nigpra, 95 Cal App.3d atp. 1583
Accordingly, although the cowrt in Lanitdy recognized the distined origing of common law
foss-ofconsortinm clauns and smtntory wrongfal death asctions, i did not differentiate
between the prumary right protectad by the nwo legal theones, Accordingly, Lassiy does
not asstet plamtity bore

Flajoniff oies dgenwad v Dodorson {1979y 25 Cal 3d 922 (dpaneady, disapproved
ot another growd wy White v, (dtemnar, e, (19993 21 Clal 4eh 563, 574, fa. 4. In

Agarwad. o former employes bro

2w federal evployment discrimingtion action againsy

hig former employver and a stale court action agaist the enmplover and individual

Statutes 1862, chapter, 330, section 1, page 447, The wrengtul de A*i'z Wi&i’m‘e Was
sosddeled on Lord Campbeit’s Aot {Buckhee v, Chadwick (1055} Jﬁ Cal 2d 183, 190-

3."}1,}

33

The comparative neghgence dociring now applics in wrongful death actions, (&
Witk Seouwmry of Cal. Law {10th ed, 2005y Torts, § 1400, pp. 323-824) Although no
mi«;wm o the dispositton of this case, the specific bolding in Lanns, mg,z(z }?“*
App.dd 152, was abrogated, in c*ic' t, by Propeation 51 '(’I.“z'v Code, & V4312 (See

Foweet Corp, 20013 89 Cal Appadih 1300, 130013100

i i"tfc); Y

47y
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supsrvisors for defamanion and mientions! inflotion of emotional distress. Cdparued,
sieper, 25 Cal 3d at pp. 944, W34 A jury tound i favor of the former emploves in his
state court action, and the wial cowrt entered judgmont for the forowey aaployes, (4 st p.
Q4 y While the appeal from the state court judpment was pending, the federal court
evdered judgruent againgt the former employee on s diserinsinanon clatm, (B atp,
GA4Y The defendautz i the state courl aclion moved the siate appellate court 1o disniss
the former employes’s siate action on the ground of rex pudicata, {Fhid)

The Californts Supreme Unurt held that the federal hndgment sgaingt the plamuff
did not bar bis state court setion. Although the two actions arose “frow the same sot of
operative tacts,” the plamtff bad alleged that the employer bad violated dif¥erent primary
pights. {dgarwal supre, 25 Cal3d atp. 95340 The federal action covcerned the
emplover’s “employrent pracioes and the corresponding impact on racial minortizs™ in
deterninung whetber the smployes’s “edeval statwiory rights against discriminatory
ernploviment practices” had been violated. (I ot po 9333 The state action, o contrast,
coresmad “damages R harm distinet from employment discrimination”™——that is, harms
suffered from the smployer’s mieunonal wrts of defamation and wiliction of emotional
distrens. ¢8bidy “ITihe significant factor,” the court said, “is the harm suffered; that the
sarne facts are involved in both swits is not conclusve (A gt p. 954 Tn coutrast to
Agarwal, phantift here asserted i her fwo actions not only the same operative facts, by
the same Wy,

Plamptiil argues that ber loss~of-consortium clabm could not be ros judicara a5 to
ber wrongtul death olaim because she could not have recovered in hor loss-ofcomsortium
acics “future” darmages for the tune periesd after Mr, Boeken's death, This assertion is
meorreet, A tort plaut? g Cslifornta may reoover damapes 1o compensate for all the
detriment prowamaiely caused” by the tortious eonduct {Civ, Code, § 3333}, including
future darnage proved with reasonabie cortamty, {Ulv, Codel § 3283, 6 Wikin, Summary
of Cal, Law {10th ed. 2005 Torts, 5 1532, p. 1028; see Bilum v ATE&T Infonnation
Svatems, fec {1993y 13 Cal Appdth 9706, 995, disapproved on other grounds in Lekin v

wr

Wathing Associged Indusiries (19931 6 Caldty 044, 664 Plaint

cHes no guthority that
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these principles do not apply o a foss-oteconsorthom action adiadienied prior to the
{ s # :

wred spouse’s deati” A loss-ofconsortium piainitl way recover damages for the
duration of the ncapacity giving vize 1o the foss of cousortivnn, in cases of permanent

vy, the plainttdt may recover damage 10 s or ber mariial relation for the vemaindey of

b or her marned Bfethat i, from the dade of her spouse’s injory 0 the eud of the

infurest spouse’s expeoted lifespan, as measwred from just privr i the spouse’s inj i’i}‘}’.m
{See Teuhine v, Froach é";f.’<'.e.a-_,f.>;'ff:.f (LR 128 UalAppdd 332, 352-353; see alsn
Rodvigies, supra, 12 Cal 2d af pp. 386, 409 [approving praver for genersd loss~ofs
comaortiom Cizf,n'ﬁ.zfz.g;f,%:s for nontatal povrsanent injury ]y Cody v Peak (Gal App, 1986) 149
w20 521, 522 [because Vihe night of consortiuny oxists only during the joint Hves of the
hushand and wife, ... ovidence [of the age and Ie expectancy of both the plaintif and
the myured spouse i essential 1 the jury’s determuation” of loss-ofconsoriivm

87

damages]

2 UALT Mo, 3920, supra, page 757 on b {

plainifi} may recovar for harm | hc,'m ;w;(mss\ shel bas sullered o date and for bars
theishel ds reasonaidy certadin 1o suffer in the funwe.” (Unbrackated italics ,-zdd,e:a.,.} The
“Dhirections for Uise” 'fff}}}a.swz;*-»s this mstruction staie, “Depending on the vire }l’*‘}‘*iéﬁ,ﬁi‘t‘”’ ol
the case, U may be appropnate to sdd attey “to be soffered w the fomre” eithea iz"m" the
pesiod of i'fz'm;-w (g,e""ffz;;‘;{rfrci f;p:;maej S (*w:ﬁ i;ty' o "-"z 2 ,awm«i fry zi;u z‘z,c gxpecigany
that fname of nfured spoy ¥ ﬁf

{mame of ;m..;éz;g,{ﬁ, whtichever i3 sizm 75 S Uﬁ}i 'u,i <ot Ag,d. mz_.%u.,.( ,;zdd.-. i

of Comsortivm, states, “[Nawe of

34 g ~

H the plaintift’s Bie expeotancy is shorier than the pro-trgury Hiespan of the
inpnred spouse, they the darpage swould be dotermined a5 megsured by the plamifts iz fe
expectancy. {fruhide v, **;'.'fz;..:z Heapiiol (IR 1R Cal App,3d 332, 353 see dllen «

I iy
Toledo (FREGY 108 Call ;‘w‘py W 415, 424; Directions for Use to CACT Ko, 3920, sigwa, p.
TETY Lafe exporiancy 1S a qw,::iam of fact oy the jury. (dilen v Toleda, sagra, 105
CalApp 3datp. 424 ,}
! Plamuff’s purported distinction between “pre~death” and “posi-death”™ damages
has noe ment i the wm‘,c\:r of toss-nf-consortitny sotions adiudicated prior 1o the injured
spronuse’s death, Beonnse the wjured speise "5 hife expectaney s computod from just pricr
w hus injury, s unnecessary i such actions to caloulnte the diminotion in the injured
‘\-gs{m;‘f"’% Ei:i’cspem caused by the fnjury o7 1o appoertion loss-ofconsorinum damages 1o the
aured spouse’s “lost years”

~ad



The darsages avatlable in g oss-ofconsonium action adindivated prior in the
injured spouse’s death thes inclnde the damages that would be svailablde as loss-ol-

......

consortinm dam

s 1w a future wronglnd death action artsing from the saume injury, A

e

wrongiul desth plawmttt may recover loss-of-consortiom dumages for the sruount of time
that the platt? s depnived by the mjured szg;saz-ﬁ,’;,isc’g death of the syomse’s consortum—
that s, frovg the date of the injored spouse™s death (which must be at or afler the dme of
wpury  wafil dhe vnd of die injured spoise s expecred Hisspan, as mewsised frame jasy
yor fo the spowse s injaryv. {See e v Toledo (19803 109 Cal App.3d 418, 424, see
also 2 CACE Mo, 3921, supig, pp. ¥50-851) Booause the recoverable damage terminates
at the end of the injured spoase’s pro-ingury hifespan in both less-oi-consortium agtions
wvelving permaner injury and wrongfud death actions, the damages avaiiable toa
wrongind death plamttt for foss of consortinan are g portion of the damages avatlshicina
cormmnen aw loss-of-conserinun clabm adimlicated prior w the injured spouse’s death.
Accordingly, as plaintift in effect concedes, had phainsiit litigated her foss-oft
corsortinm action o judgment and prevaibed, she would bave recovered gl damages
from the oaset of Mr. Booken's disability 1 the date of ta expected death, as mieasured

by fus Bfe expaciancy from just priny 1o his injury, Thas, when Me. Boeken subsequantty

died of his canyr prioy o the end of his pre-injury Lifespan, phundi) in her loss-of
consortiyn aeton, slready wounld have been compessated for darage 1o her mariial
mnterests for the perind between My, Boeken's premanure death and the end of his pre-
impury Bfespar-—that is, for the vory damage plaintff seels i her wrongful death action.
Contrary to the assunption unplicit in plamnif{F s argument, plaimifwould never be

entitied 1o revover loas-olconsortium damages for a pertod hevond Mr, HBoeken's

od Hfespan, regardless of the legal theory uader which she asseried ber claim, for

the obvieus reason that pluntith would have sutfored vo loss-of-consortinm damage for
any such period. (See Droduon ax vel. Estate of Wade o U-Hawd Tnsern., niga, 745
NOE2d at o 760 [oss-ofconsortins damages under wrong il death statute recoverable
cndy to the extent that “the defendant™s {tort] comsed or accelerated the death of the

fgored} apouse”™ s see also dbernatiy © Superior Flardwosds, Inc (ith Cir, 1983) 704
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F.2:E 902, 972 Ta wrongful death plaintitY “canmot olann loss of consoriitan for a poriod

after [the inpured] spouse’s death anfess the defendans s cufpable o accelerarod hix

deard” {mbos added i)

Plasutdl relers to Restaterment Second of Torts section 893, conuna £ page 447,
which mmchudes the staternent, "D case of death vesufing 1o the Impaored spoyse, the
deprived spouse may recover under the rule stated i this Section [Action By Une Spouse
For Hanm Caused By Tort Against Other Spouse] only for harwy o his or her interests and
expense incoprred belewsen the iury and death. For any loss sustained as a resull of the
steath of the nopared spouse, the other spouse roust recover, 1 at all, under 2 wrenglul
death statute.” (lahios added

criion, the comment does not parport fo Tonit recovery in

Contrary o plaingdts o
an action-—as plaiotls prioy loss-olconsortinm avtion—brought and fnally adjudicated
befiore the injoved spovse’s death. Ina case fnally adindicated bejore the mjurad

spouse s death, the actusl date of the myured spogse’s death will be unknowyn when the
fudgment is rendderest, Cormrent fappears  concern caxes adiudicatd afier an injured
spese’s death. (See Hach v, Tacama Folice Dept Wash, App. 20013 27 P34 1223,
12728 & fu. FE D action brought after typured apowse’s death, phaintifts common-law
tnss-oi-consorbiurg clairg Brted {0 damages prior to spouse’s deathl, Bridees v Pan

1 anticn brought after injured

Emerprises (Mo, App. 1998892 SW 34 322

sposss s death, wrongiul death plantif may assert separate common law clatm for loss-

P

of-censortnan damages for period between spouse’s infury and death when such damages
not compensabile ander Missonrt wronglul death statute]; Novelll v Jolos-Manville Corp.
{Pa. Super, 19803 576 A 2d TURS, TURT [mypured spouse died while loss-oficonsoriun

action was pending: damages limited o perod pricy to inpured spouse’s death]; see alse

Purbion ex vl Estate of Wade v U-Haud fatern,, supra, 745 NE.2d at pp. 7642763
[noting, o action broughy after injured spouse’s death, that “commwom law recovery for
ioss of vonsortiwy damages 18 Hosttod 1o the ported between the spowse’s injury and the
spouse s deati,” but loss of consortium dug to byured spouse’s promatire death Vis a

proper element of damages m a wronginl death action™] ) The ralz Hmiting recovery o

19



pre-death damages i common faw loss-olconsortinm actions adidicated after the

yured spouse’s death devives fronm the traditonsl common law rude exnnguishing
personal injury clatms apon the myured party’s death, (See Molanighlin v United
Ruilrogds of San Froseivo (19151 169 Call 494, 4954800 6 Witkin, Summary of Calif)
Lavw, sapro, & 1377, gt po 797 At compmon faw, a vight of sotion for injuries {o the
nerson did not survive the desth of L L the person impured”] see also Durdion o rel
Eatate of Wade v. U-Foud Buern,, supra, 785 MNUE2d at p. 764 Rest 2d Forts, 925, com,
a, pp. 327-5260 That rule has no application when, as plaintffs prioy loss-ofconsordum
geting, the claim is broughy and adindicated poioe o the wured spowse’s degth,

Finally, plamtifarpues that sppbving res mdicats 1o bar her wrongful death gotion
would deprive ber of due process becase, when she disnssed buy loss-of-consortiiun
clarm i 2001, she had no “renable tasis” 1o bebleve she conld assert o olairn for fogs-of-
consortium damages aaused by Mr, Boeken's death, ol Code section 3283, however,
has anthorized tort plaintiis o recover prospective damages since 1872, Purthermore,
platutiff, in her Ipss-ofconsartivm complaint, alleged that My, Boeken would be unable
“re perforn [his] work, services, and dugies incthe future,” anad that she had boos
“permanently deprivest” of ts consortionn. She thus not m‘;%;' had 2 “tenable bass”™ o
assert a claim for loss-ofconsortiom damages For the remmander of Mre Bocken's

expectsd lfospan, but she in faot ssserted such g clanm,

KL



PHSPOSTTION

The jedgment 1s affirmed. Phibp Morns s recover s costs on appeal,
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Turner, P

| respecttinily diasent. vmy view, the derurrer should sot bave been sustained
Becmese the prioy disosissal of the common law comortiun loss claim of plainfi
Fudy Hoeken, does not bar hey Do recoveriog any damages sustaned gffer bar
hushand's death. No doul, there are ves judivata consequences of plaing{fs
disnstesal of ey pricy conunon law consnrtivm loss complatit. B § disagree with
the assertinn of detondant, Phillip Morris US4, oo, that the dismisaal of the prior

s statniory

cosnmnon bew consortium loss olatm bars any recovery on plain

swrongiul death cause of action,

Asmy colleagues explatn Califorsia’s rey judicntn docirine 18 based on the
prisry vight theory; the pramary right s the plaintift s vight 10 be free from the
partienlar mjury suffered: and one injury gives rise o only a single claim for
seliet. {Avcogea Corp. v, Monsspiie Co 20623 28 Call 4% 88, 004, Cronvfev v,
Rademan (19945 8 Cald™ 686,681 If the plainiff has Htigated, or had
opporiuntly w Hligate the seme cause of action m the poov Bitgaton, then the

second vesuit s bavred onoves wdicata prounds, (Padma o US Induseid

4.

-

Faxteners, fac (19543 36 Cal 34 171, 182, Busick v Worksnen's Comp. Appeds
Ed 1972y 7T Cal3d 967, 972y Hure the inpury for rey judicata purposes is the
decedent’s death, {(Code Oiv, Prov, § 377,66, subd. (a) [PA canse of action for
the death of o perzon caased by the wrovgful act or negleet of another may be
sserted by any of the following persons or by the decedent’s personal
represepiaiive on their behalt “%3 {a} The decodony’s surviving spouse .7
(itatics addedi]; Jackson v, Firsgibbons (20053 127 Cal App.4™ 329, 325 AR NITE
hodding s consistont with the purpose of the wronglul death stanste, which 13 to
gorapensate for the loss of compamonsip and for other osses m specified persons
g resull of the decedent s death” (Mahios addedi]y As onr Suprems ot
explained in Horwich v, Suparior Cowrt (1999 21 Cala® 272, 2830 “Unlike same

fAg DR ¢



3

jurisdictinns wherein wroneful death actions are derivative, Uode of (ivil
Frocedure section 377660 "croales a new cawse of gotiomt i fvor of the bers as
benefictarivs, based upon thely own tndependont peconary inpary suffored by loss
of a refative, and distinet from any the decegsed might bave maintained had he
survived, [Ciations. b {6 Witlen, Summary of Cal Law {{9‘?’ 2d, 18R Torts, |
£ 0197, pp. 632633, soe alse Blackwell vo American Film Co (PR32Y 189 Cal,
068G, 6493684 Srown v, Bafunon (19%1) 231 CallApp.3d 1458, 1460-1461, 1, 1Y
Further, plamtstt could not pursue hor statutory wrongiul deatdh canse of action
hen she disosissed her common law consertium loss clatm, {Geas v deckison
{1977y 19 Cal.3d 564, 575, ovarralest oo another point in Oclion v Nuperior Court
(1988 39 Cal 3 150, 171 see People v. Glordune (20071 42 Cal 4™ 644, 65
{Omiy when the decudent died cnuld plamtft pursue her clains artsing frow his
duath, Thus, plantit did pot bave the opporuntty to htigate ber stangory
wrongfil death canse of action when she dismissed her common aw consortiiom

foss clai or at any tie prior 1o the decedent’s duath.

The fundaments! faw in defvndant’s approach s that el of its argoments focus
o the stmilarity i the avadably vemedios and lzgal theories undorlying a conunon
fow consertium foss clanm and a stamtory wrongiud death cause of aotion. OF
course., the controlling ssues in apphyiog res judicata and primary vight peinciple
ave those of o separaie njory and the nability to pursue the cawse of aetion in a
second lowsnil, {(Mreogen Corp. v Mansants Co., supra, 2% Cald™ gt p. 904,
Palaue v, TS Indhusivicd Faspeners, Ine supre, 36 Ual3dat o 182 Oue
Saprome Court bus oxplained that the avatlability of wasitiple fepal theories or

reruedivs s wrelevant-the psue 1§ the partioudar injury and the ability 1o pursue
the canse of aenow n the frst laeantl. (Myoogen Coapn v Monzanio Co., supra,
28 CalA® ar p 904y Palmia v, US Dduseriad Fasteners, Ine., supra, 36 Cal 3d at p.

182
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Nidonbt, plaintiit may be barred from pursuing any damages for pre~death
wnfury, Her dismissal of ber connnen law consortngn boss olanm may potentially
har any clatm for pre-death fossesn. But as to plainitf0s post-death claims, she way

mrsue thern i her stattorsy wrongliul death canse of action,

TURNER, P.J.

Tad






CARE MAME: Sudy Boeken of al v, Phibin Mosris USa ot al
TARE My W
SEARING DATE: :
DEPARTMENT, S
CALENBAR Moo 7

ROV R {akay
TRIAL BATE:  fHope Het

SUBSECT: 1y Dhemurrer

(2} :»’mzm} m :»miw

MOVING PARTY:

i\

{

De
RESPONDING PARTY:  F
SUBIECT: {
MOVING PARTY Sefepdang HIOP
RESPONDING PARTY:  Phootiffs Judy Doeken et al

LR T .
PRGOS,

SEATEMENT OF THE CAKE

The Pilaintiffs aoe for the death of theiy nsband/father, Richard Boaeben who did of hng
canoey 43 a result of sou 2\ g cigareites, Defeadant Frilip Morris Maodactred the cigareties
and Defendant IHOP sold them, Rishard Boeben previcusly sued Phitlp Mornis UBA and was

1l He oblaiped a §5% roillion judgment which has besw pand,

ST

CALS

o8 OF ACTIHON

First Amended Complaiot
b Wrongful §'l><:;1t';f;:’£~’cr:—:;ozz-iif Peoperty Danages
o Wronphil Death/Pe 3 Priopecty Darsages

tigyat

iv

MOFTION (1)

Defendant dermurrers to the first cause of st 1, which 1z the sole action asseried agamst
3f?v*f‘mm # nif/ < that th ¢ act than s uncertain because the i?‘iai;rtz.;is. have corpbined the
; - claims fnio one cavae of action. It says that the Plainiffs

e theortes of gl 2, Birict %z.e’sbzizi;-, Iwmiuuh

srion, fntentional misrapresentation, concesiment and false provuse without
acis corresponding Yo those theories. Moreover, the Plaintitts w niot desoribe whit
i they iuzw suffered. The Defendant alse argues that Fis Judy Bosken
s this action because it s bayred by vos judicata since she dismis sed bes loss of

opsesty d
Canpot maintsl
consortiun claim with prepalice.

ls.,

OPPOSITION

The Plantiits argue that the complaiy

15 oL upceriain 5@‘@ TR i;'t'za-. Defendants kuo
whial tie g gmzm i about singe 1 was the Defendant i case whers sn wis the
They al et the da s are sufficientdy pled, Fingd ’w they argue that vos judivais

¢ gt x?“; hera beoause causes of aetion for weongful death and toss of consrrtium are




BREPLY i1

% T st i, 'iixe i)ezieud,az)t alse argues that
aents o the ssue of wim%; 1 or rest hudy Bocken i barved by ves judd

caty are
Hing than the ¥ Ty nases,

TR COOBR

ANALYNIN (1}

:‘-‘& i e xmzim zes ondy the fegal sufficiency of the complaing, vot the ruth of 1
i f.z?‘é 5 abitity G prove those allegativnms sy, Angderson Unlon
_ 3 2? 3_&_.,(%‘-#!«;3 ;( (,ai Appdth 726, 7320 The cowrt wg UA tz true all of the
complaint's materis! ﬁ-zf:;.hai allegations, bul not contentions, cie&suci;wzw or conehusions of faet or
Lany, and Y Ons ider exhibdis sttvobed tw the complaing. {id 322330 The sonyg zia il ia 1o he

aristrued §"Qt’; y 1o determine whather 5 couse of action has begn siate d (1, s PRy

h

re to State suthicient Facls

nt argues that the (et casse of action 13 unsertain becayae i hoproperly
b foar pezso*;--ti property damages with ap acton fom 'mnmui feath. 1t also says
BEY '%3& action i uneertaln bevause the action 1s based Bpos reghigened, strint Hability, negligent
MISFCIESenIBlon, U“:i.f‘n:i{‘l‘iai miarepresentation, conessiment and flse promuse withoy

whing 1o thosy theories, zk,:,n the Plaintiffs don’t state i those theodieg of
§z,m'i;§v ; ;r”i ¢ {0 the ws,.sug,g,zi ath or propernty dwnags clai. Additionaily, no facts are pled o
correspond 0 any of the theortzs nor do the i’id’imi 1 speetly what tvpe of ;Byr:;cz‘zzi property

d;s.fz's;z,g;c they sufforad.

L %14 that Hability sgainst the Diefindant bag abready beay
MR ‘Ma vo Pachard wias the plainttt. In that case, Richard ;t»z‘a‘»f:;ziie:ti"i 8t
sty snd regbyencs. Here e theories O‘fm;:f-;’ ot risrepresentation,
;.{;zm vl falas provmise are probably covered by the “fraud™ theory posed
4 i ore the theories of Hability advanced fure are the swoe av thos
sehvanced in the praoy acti The Plaitifls say that the only s
amwunt of damages. Thas iy presursably why the Plainuffs don't feel as i they need 1o pload ai}
of the glemenis of these theories and fad support i s theories. The ‘f-‘ie‘r ntiffs apy that the
Diefendam knows sxnctly what the facis are *pm which this voanplaint is 1 heoaonse 1wag
the detendant in the longthy Bicherd geuon, Sinee this am svould be mand by vollaters!
s if'*g**w} o1 ihc tseue of Habilite, there appears {(‘ Iz s nneed o opload aoy facts 1y support ‘ziz“
theories sinee the theorizg are aow s duws than ag ;;\cri‘m.-z.z -i tbecause Hability hus abread
been i:f:t“tfz‘z‘mm;.i,, Hewsever the Detendant is corract that thae s no low clted by the P h-,;mm's
By xeuse Bent from following the standard pleading regurements siaply hecause the issue of
iy rany alrvady be determined. In faet, the Plainiffs é3;:::- to great izngihs (o stress thot this is

snit lgwsuil, g0 i woubd make sense o make them conform to proper pleading

¢ o determine here 18 the




The wrengful death and personal property damage sotions appear 10 be fmproperd:

_§4::-i;zc4;i. it appears that Plaiotidfs Jody and *),wm £ if 2 z» are the p i' ‘*mi 5 i the s‘»xii}!.aﬁifil }death
Fion, whii" Plaintff fudge Booken as Trustes of 1
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g yal and
burtal expenses and medics

senaraiely,

£ :rz'us"-rz, ihe E’iésin“?‘"“‘c are wrong when they srgee that “damage 1o personal
¥ s»;»wzi;” is spenif ;

io enough, They say s as specific s “Tuneral "r-rz‘ b
c\;»*mo\ 7 and “geversl %\,z,,.was ““Funersi assd burial expenses”
353

daypages” the Plaind

R ERPONSes, * Umeduzat
1w olear, As to “general

Cphead at 915 that these are for o b, ariorahin o hard
3 u&uw’w at faal (ResS 8re 108 $5 8 (e (‘3’(‘3‘1}' 34 Uw }ii fthes k) §‘ ;k VG
Thin iy adso clear *ic zal expenses” ix 6 Hitfe roore vagne bul we Know that they have ti dedd

ith Richarid's zimes,&: Fowsver we have NG EDEA what the “damags 1o personal property”
5 of oo 3i‘i Hrerndly mean almost anyibing. The Plaintiffs bave to provide the De

i soow wdea of what o ” i.h:ty helieve was damaged.
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croper 1 s was @ surviy ui/;xr\o a} njury

Fiased on all of the forepoing, the fivst cause ol action is encertmn st it fails o sale

sufficient faciy o constituie a omse of achion,
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rijes {or thew
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canse of action i3 indepondent, Califianda law sl rweoogoins

4 vahid defensa to the olabm of the hens.
mod 5 wile whoe sopealed the reduction of ke

: :c:(i'u(:{a«:;z'a was based upon bey busband’s contnbuaton

PR DIC LI
& gecuinnty ganin

Loy

Thi

Py
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: 5 GEAINE iw the purposes of res fudicata, Ve Defoudant

os hounvily onthe sl v, Vs ‘otfe, (198 Lo&pp. 34375 Thas case deall w itk
the stangte of Hroliatons so i1 13 vot directly on poing; o held thay loss of consuythan and borongdh
death claims invoelve the same right, In this case, My, Lamont brought a loss of consortiv cldm
andd laier on soupht to amend te complaint 1o add 4 cause of action for wrongful death, atier g
wife hal

tdied, The Court sanl »

The iuries suffered by Rovald Lamond oo hehand seing for boss of sonsorthug and as
ety suing for wronefol desth sre personad 1o bino and nelude the senw glements of losa
of fove, coropanionsiip, affection, sodety, sexual relations, ard solace,
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. : suff sought o relale b s im W *w;i P c*‘zc‘ic;ﬁ, DEUSE
f Gelan w a complaint {Eie - b apniher ;,Lu:d f for the vivlatun of w different right
Here the plinatiffs wrongfal death sotion Bz bis clan for oss of consorthue s ;Wx Sl
to birn. (5d, at 388, Erophasis added
Chat went on To say 1o 1 would apply relation back bacause the two actions arose out of the
amme sight, The oot soed:
Detendama also argue that 1 s i
heomuse 1 owonbd result i Mr Laztmm S IO ;
hefore it ever evisted, This sroament ignores ii,e faa shist in both clajms My i Anusd I8
ong recovery forn «:;e.m‘;;sziiv the smne loas, . While Cede of Civil P 5 SEeen
CPERS & Causs 4‘}'f£i<;ti"‘ o ;«zob.w,ui desth, under the rcunstanses c}i'ii:iﬁ-'“wz i s
: use of action bel morg & continuation under a differeny
s for fogs of sonscrtium. (Jd. at 381-382, emphagis
i 1 mpore applicabls to the facis bere a ased o Wik
wh o the clabos arise Broro the foss of her spouse. The Distendant says
by Bugated her loss of consortum clatm and fost, she would not be allewad to bring o
b death olaim bevause she would bave already had the op ; {Li?i‘s{}’ o Hitate bor perso
sat emanated from the Defendant’s tortdous condust to her Tshand

srgises that Lag

Thiz Court s eleady fared with o spbt of wahority amongst the Counts of Appesl and
therre 19 v case directdy on point. This s a vase of first | improgsion, 1 an inclined to agree with
the Defundant that the sause of action s barred ggatost Judy. She had an opporianity fo litigal
her parsonal nighis for i,,\\\ of consoringn. For whi waent, she disrtssad that action wit

eiudice. Now she seeks (o bring an action for wronglol death that also seelks damages forthe
g o %m- hushaod s fove, comprmonship ete. These A the sane damagss wabd have been
i ju the prior setion, Thus § believe thay she s prechaded now,
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FENTATIVE RULING (1Y

Che Deferdant’s Demrrer W AUSTAINED WITHOUT LEAVE 7€ AMEND az 1o
Plamufy Tudy Boeken zmi SUSTAINED WITH LEAVE TO AMENE as 10 the other Plaintiffe,

e Defendmt asks the Court 1o stribe
the exdirs Dret cause of action be stricken beg

or My Bosken s medical hills

i portions of the complaimg, First it asks that
of th ang‘m; ¥ ;wamz*,“, It also asks thw
aune dus e nod g srvival aoton, 1t asks that
rust be stricken.

b sird
suve dimages oldo and all references

DEPOMTION ()

The opposttion is the aame as the apposition t the demarrer,

REPLY {2

?zr frefendant essentiatly rapeats the same arpuments in a brief sumrreey
P bl 7

AMALYSIS (3

24 \' mi"*'e 10 ‘v‘"”i;{-f’:

iuwdprnent requesting relief not supported by the
SOSE-LOmP L—am‘&
snatenial allegation” means "relevant matter” as that term is used in

i:,’ A My
436,

The Fist Canseof Action

The Defendant by the wanw arguments that ¥ brought in the demerrer in connection
s the deficlent plonding of the sz st canse of action. As : yaint appears
10 b i;z'={'-rfme*§:y’ pleaded, but the Court should grang keave amend, The entive first cause of action
should not be streken

Vi, the oo

iy danagoes
& d‘x. al exponaes are raf:»r: av
455 26 Cal LS VAT

uiui k m

bi 3 ovoar Zz ait applis
.?{_2{_}.--: and tug achion was not bro

2

for sereival acuo

‘?‘u‘uii 2005, Muoreover madical SRR n\C\ i c AN
zetions snd the Plaintiffs a «imntm




this casy Wi st

sheir survival action was ma-bay

The Plabngiifs

cracnal property dRmage e 100 vi

i, bt s stated in the
problen by amendio it

b o} e i i"'*} it1s seek ;,\3”‘*2% damages for the srongid death selion, sy
N} arwd Ford Motor Co, v Superir Coun (1881
5 seck punitive ;i;xzzmma undar i‘i‘x*: personal property

1 the sompdaing s complotely devoid facteal llegatons
. swcifronily pleaded and 2 review ol the wn‘zpiaim ;»*?'*awv i’i‘“‘-‘* suCi
we deft z;mh G ps cittoatly picm vd here, However Plaiatifds should getach

Appd :'i

@::i\ &c Trust struck from this st The i;xm i the party bringing the
CThe Trust iz Mreo ¥ ' : ;

persin sise i goveras the 333
3

bt

il r2 that b ;';;.z,.czz.vcxi f11 hiz L.mwt As <§N,m\.¢ A4 above, the Trast's m“f“czzi i'r}ii'is

3'&(;1}»%{ <'i‘;m;§s;i e struck, Bot, Grrespective of any pleading deficiencies
sxpdatn in the motion why the Tost s not enttled to pa.zr{ v darnages fur ;mw sl propeTs
fargupe and the i"?,-zim\,h tlie § m¥ sespond 1o the part of the motion. Howevar in {i”‘ o i\g the
Hunidd be stricken bevause the mrsom} property dan w' :
seid afrescdy, the property damagss shondd not be stricken buty
Thas the {.,,.z:r»a.zz'rv smizid not strike the Teust entrely o the lavwsui

s Mintion 1o Strike i GRANTER only with respect o medics] expenses.

MOTION (0

3P demurrers 1o the secorsd cauae of action brought by {.?-y‘s;:xz'x 37
va that eodlateral cotoppel bars Divlan’s claio and i also
< this action, The Defendant asks this Cowrt 1o ignore the

3

a3 the sole plunt

thot the homonin

Gedersl vemand order

QEPOSITION (4

that collateral estoppel dovs not apply iz ere avud thut %ﬁf} 4

<

hat the Deds

[

bt Cites an ungmbl

federal oo

REPLY (D



The Defen

avit adrnits that wramgful death and peesonal fufury cases are pwo itk
5 2 wof sttt applies 1w bar bairs { mm brrtugin
b st on the same underdying husues as the personal ind The Defe
£ amunity from imiszim based on the plain reading w;‘ {al. v, Code
15 and It sayy that when this statate was anacied the Legialature was aways that tobacen
« made aduitersiod product, !* points out that the Pl futed the lan

it has o £."1§§ 3k
cde decision o makz i appear as if the Court's hoiding supports the Plaintitts
A [l 5

=~

Y

3035
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AMALYSIS (5

Gt

Rick avi Bs, s tefandants THOP and Philip Mosris fin porsorsd byury i UA
sourt i 2000, D zm f*“} * dennirrad o the compluint and Bichard stipulsied to s
%a's}isa—:;z,i with pzrg;udzm oz’aﬁii o his olobms agsinst IHOP,

£

N

Ta deternone whether oolimtendd estopped applies, the a;*a}yz‘sis i Horwich v, Suparios
999y 21 Cal. 4th 272, 283285 s porticularly belpful
rriative, defzndant shouid be ahie o invoke ’zﬁ{;ai{m 33334 besause
RE} *vs-‘roi*ai’ui diratiy _;}.ia;ir;i?f'i' hject to any defenses which the defendant aanid asa
dnst the decedent .. Contrary 1o bis aszertion, this i not an “gheobue” rule.
oM .;mzw::,‘ ons whereln wrongful death actions are denivative, vl
Procedure sention 277,60 "osales a new (cn(‘c) of gt «m it mv or s'}'i”i hf‘i;’%‘ 8
jaries, based upon thgie owiin sffers Y
wlative, and distinot frore apy the dwmmi; z*",i have m?:a'ztm;zv had m, mw"f‘ﬁ
[{iations. 1 Although im seme purposes the relions may be Mg

y wiviesddy hinks
i \_«3; sach ease ot be exanuned in its cmgext, {ciiations oreitled )

S

s hewrs based on dm” edent’s
P heloww, principle

;mmz @xs:u x 8 TSt &ia‘: i

syucoensfully proscoutd 2 personal nbwry aution, the defendant may
in 4 sebsesusnUwrone il death suit, This <‘§i§%<’.;’;se arises from
ot Bebaesn the decedens and the heirs, Le., the "[pibuntifls nght o
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PROOF OF SERVICE
Sosken v, Philin Mors USA Ing
Court of Appeal No. 188220, Second Appeliate District, Division Five
Superior Court Cage No. BC 353 388

STATE OF CALIFORNIA COUNTY OF LOS ANGELES
am smploved i the County of Los Angeles, Stats of California. t am over the age
of 18 and not a party to the within action, oy business address iz 11755 Wishire
Boulsvard, Sutte 1170, Los Angeales, California 90025

On March 24, 2008, 1 served the foregoing document desuribed as Plaindiff and
Petitioner's Petition for Review, dated March 24, 2008, on the parties in this action by
placing frue copias thereof enclosed in sealed envelopes addressed as follows:

Bupreme Court of California California Court of Appes!
350 Moallister Street, Secorsd Appeliate District
Sarn Francisco, CA 841024783 Ronald Reagan Slate Bullding

{original & 13 coples by Fed Ex} 200 &, Spring Strest, sacond fioor,
Los Angeles, CASOD13
{1 copy by reguisy mail)

Los Angeles Buperior Court Patrick J. Gregory, Esa.

Judge David L. Minning SHOGK, HARDY & BACON, LLP
Departrnent £1 333 Bush Street, Suite 600

Central District San Francizeo, Californig 84104-3838
111 North Hill Strest TEL {415 544 1900

Los Angeles, Californig 900712 FAX {46‘5} 381 D281

{1 copy by regular mail) Lisa Pearrochst, Bsg.

Adam M. Flake, Bsq.

HORVITZ & LEVY, LLP

15760 ventura Boulavard, 18 flogr

Encing, CA 41438

PH (818) 945 0800

Fax (818) 986 3157

Attorneys for Defendant, Respondent,

Philip Morrig, USA Inc.

{1 copy by regular mail)
(%y By Mail As follows | am “readily farnliar” with this firm's practice of collection and
processing corrgspondence for maiiing. Under that practice, # would be deposited with
United States Postal Service on that zame day with pustage thargon fully prepaid st Los
Angeles, Calffornia in the ordinary course of business. | am aware that on motion of party
served, service is presumed invalid I postal canceliation date or postage meter datfe is
more than 1 day after date of deposit for mailing in affidavit

Exscuisd on March 24, 2008, 8t Los ﬂmge%es California,

{ declare undear penatlty of perjury undﬁz\r ;%*Ma f;n of the State &f (.eaﬁomza that the
foreqoing is trus and correct, o f i éf ; { /__..-/




