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APPEAL FROM THE SUPERIGR COURT OF San DIEGG

Hemorable Peter L. Cinllagher, Judge

APPELLANT'S REPLY BRIEF

INTRODUNOTHM
Appellant RICHARD MUKEE will respond o portions of the

Attorney Gieneral’s briet where additional comment appears Hkely to be
helptid 1o the court in deciding this case. To the extent consistont and
possibde with that ohjective, repetition of appellant’s carlier briefing will be
avotded. Both sides bave thoroughly bricfed the issues presented, and
appellant continues 1o vely primarily o that bricfing. The absence of
additional compoent on all aspects of the Attoracy Uieneral’s brief in this

reply should not be twhen as o conocession of any nature. The eifort to keep



the briching as short a8 possible should not be soon as a laek of confidence
in the merits of the matiers not addressed. The case and facts are fully and
aocurately stated in the appellant’s opening hwiel
ARGUMENT
i
THE JUDGMENT OF GUILT SHOULD BE REVERRED
BECAUSE THE TRIAL COURT’S ORDER FOR APPELLANT'S
INDEFINITE COMMITMENT TO THE CUSTODRY OF THE
DEPARTMENT OF MENTAL HEALTH VIOQLATED
APPELLANT' S FEDFRAL CONSTITUTIONAL BIGHTS TO DUE
PROCESS OF LAW, TO BE FREE OF EX POST FAUTO LAWS,
ARD TO EQUAL PROTECTION
A Introduciion
Following a jury trial, appellant was found 1o be a sexually violent
predator. The trial court commitiad appeliant 1o the custody of the
LS R T E TN Tl O]

A X il)i.!k)olti\ﬁk LR
modified the Sexually Vielent Predator Act (5VPA)Y o provide for
indef{inite commitment of sexually violent predators. The 8VPA was alse
mndified o place the burden on the SV defendant to prove that hie was not

it for cormmitment purstant o the SVPA. The modifications to the SVPA

made by Proposttion 83 violated appeliant’s federal constitutional righis (e

Henue. the judgment must be reversed.

&Y



Respondent argues that the current SVPA passes constitutional
muster. (Bespondent’s Brief at p. 5.3 Respondent™s argiimenis are nnt
persuasive,

Respondent begins by noting thet the roview and release provediges
st forth under Welfare and Institions Code’ seotions 6605 and 6608 are
no ditforent than what existed under the yrevious version of the SYPA
previonsly approved by this court in Hubbars v, Superior Cowrr (1999 19
Cabdth 1138, 1167-1179 {(Hubbarsy {Respondent’s Brief a pp. 9-103
Appeliant would oo disagree. The fundamenial difference here is that the
roview and reloase preeedurss sot forth unider sections 8603 and 6608 are
novy the sole mechanizm for review and release. Prior w the enactment of
Propositien 83, section 6604 reguired that the defendant’s commitment
the Department of Mental Heslih be Hmited to two vears, The disirior
gtiorney had to file a pelition af the and of the twoevear tern in order to
exiend defondant’s commitment. In provesdings under the SVFA, the
distriot attorney had the burden of proving bevond g reasonable doubt that
the defendant was a sexually violent prodator. The defendant was entitled to
& jury irial which requured g unantmous verdict and the assistance of

counsel snd experts, (§66U3, subdd, {3}, (e} and (£} That right no longer

P Al future references are 1o the Welfare and Institutions Coide,
unless otherwise stated.



exists so the review and release procedures set forth under sections 6808
and 6608 must be examined in Hght of the revised law.

Respondent states that appeliant olaims that indeterminate oivil
sommitments are unconsiitutional. {Respondent’s Briefarp. 12
Respondent does not note where in his opening briel appellant makes soch
g claim. Appellant’s claim is that 4% indetenminate civil commitment under
the revized SVFA is unconstitutional,

Hespondent discusses the case of Jones v Lnited Srater (1983) 463
LLS. 334 1103 SO0 3043, 77 LED2d 684] {ones), a8 standing for the
proposition that appeliant’s eivil commitment is constitutional.
{Respondent's Brielat pp. 12-14.) As discussed in appeilant’s opening

brief, the constitutionality of the amendments to the SYPA by Proposition

auquitied by reason of msanity. The defendant requested immediate release
from custedy. The issue was whether the due process clause permitted the
state to confine the individual in a mental hospital, until he had regained his
sanity or was no fonger a danger 10 others, on the basis the defendant
established af trizl by & preponderance of the evidence that he was not
guilty by reason of insanity. The defendant argued the doe process
standard articulated in dddington v. Texus (1979 441 118 418 99 S0
1804, 60 1. Ed.2d 323 {Addington} had not been met because the judgment

of not guilty by reason of insanity did not constitute a finding of & present



mental diness and dangerousness, The first issue was whether twe finding
of msanity was sutficiently probative of mental tHlpess and dangerousness
te Uty cormmiment

Moy cary we say that # was onreasonable for Congress to determing
that the insamiy acquittal supports an inference of contimaing menial
Hlness. I comports with common sense o conclude that sempone
whose mental Hoess was suflicient o lead him 1o comunit 2 orimingl
act is hkely to remain 3 and In need of restiment. The procise
pvidentiary force of the losanity acquitial, of course, may vary from
case to case, but the Dhe Process Clause does not reguire Congress
o make olassifications that it every individual with the same degree
of relevance. See Marahall v, United Stares, 414 115, 417, 428, %4
S0 T00, 707, 38 LEAZd 618 {1974}, Beoause o hearing is
provided within 30 days of the commitment, thore 1s sssurance that
every acquilies has prompt opporiasity (o obtain release i he hag
reoovered, {Qmws v United Sistes, supra, 463 118, at p. 366.)

Jones showed an tsanity acquitial (o support an inferonce of
continuing mental pess only becanse of the short period of time before
judicial review ooourred of the defendant’s mental status, There was no riak

of an unlawind extended confinement under that clrcumstance, Conversely,
the SVE detaines 18 not entitled to 2 hearing as a matter of right at any tme
following his inigal commitment, The SVP detaines could be dotained
decades without o hearing on the merits o determine iThe no longer is
sexuatly violend prodator. Because the SVPA provides for an indetenminate
comuitnient, s oot fogical or fair for the indiial comnitment
determination to support an inference of continuing mental ifiness by the

SYVT dedsines,

(V41



Respondent next argues that the amendmoents made (o the BVPA
only bring California’s law in Hne with the Iaw in Kansas and other states,
arguing that the law in Kansas was upheld in Kemsay v Hendricks (19973
ST VLS 346 [HI7 SO0 2072, 138 L.EA2d 5011 (Respondent's Rrief at p.
13.) Respondent 15 mistaken,

The Court in Hendricks noted, “commilment under the At s only
potentially indelinite. The maximum amont of tane an individual can be
incapacitated pursvant 0 a single judicial proceeding s one yoar, (859
20508y 11 Bansas seeks o continue the detention beyvond that vear, a court
must again determing bevond 2 reasonable doubt that the detainee satisties
the same standards as vequired for the inital confinement.” {Kasas v
Hendvicks, supre, 521 1150 346, 364,y While the previows version of the

£ 'iv:' zfﬂ : iy

NATYD eYY eyiss wvow P
P /.'&3‘ WiS (3 (e Wil ﬁ: § %3

3 the Kansas sialulc roviewad
Suprems Court in Hemdrivks, the rovised SVPA eliminates the requirsmentd
that the court hold an semi-annual review of appeliant’s sommitmen
wherein the prosecution bears the burden of proving bevond a reasonable
doubt that appeliant meets the oriteria for commitment, (§6504.)
Raespondent cites Hubbart in support of its argument that this court
apheld the constitutinnality of the pre Proposition 83 SYPA ggainst claims
that it violated due process of law, the equal protection clause, and the ex-

post facto clause. Respomdent claims that appellant is basing bis entire case

on a single line in Hubbort, that of ©. . the maximu length of each



cemmitment 1 rplatively briet - twp vears.” {Hubbars v, Superior Cowrs,
supra, 1% Caldth 1138 11661167 (Respondan’s Brief at pL 13-140
Appeliant’s argument covers some forty five pages of his oponing brief and
is based on far more then the sbove quoted Hne. Appellant will point out
that the guoted Hne in Hebbors 18 quite significant, as anyone comparing a
tyo vear lerm o a potential e oo will attest o, As Justice Konnedy
stgted in Hendricks:
By brief, further comiment is 1o caution against dangers inherent
wihen 2 oivil confingnent law 18 used in conjunciion wih the
eririnal process, whether or not the law is given relractive
application,
O the reenrd before s, the Kansas civil statute conforms 1o our
precedonts, T however, civil condinement were 1o become g
mechanism for retribution or general datarrence, o it wore to be
shown that mental aboormaality is wo mprecise a category to offor a
solid basis for eoncluding that oivil detention is justified, our
precedents would not suffice w validate it (Kowsas v, Hendricks,
supron, 32V USRS arp, 372373
Likewise in Hubbart v Superior Conrt, supra, 19 Cal.dih 1138,
P79, Justice Werdegar cautioned that “the aol must not be streished

bevond s vonstitutional Brdte”™

B Appclinnt’s Indetarminate Conmmitment o the Cusindy of the

Dleparment of Mental Heslth Violgied His Risht to Federad Due
Pracess of [ aw

Proposition 83 modified the BVPA by providing for an
yxdeterminate commitment and shifting the burden of proof In commitment

proceedings 1o the commmitted individual to prove by a prevonderance of the
i & . 3

3



evidence that he was ool a sexually violens predator unless the petition was
filed with the sonsurrence of the Diroctor of the Dlepartment of Mental
Health,

Respondent argues that such a borden s mindmal. (Respondent’s
Brief at po 163 On the contrary, such a burden is substantial,

Respondent argues that ence the Department of Mental Health
(DD determines thaet appellant no longer meets the criteria 1o be
classified as an 8VP, 2 commitied person “will almost abways be able o
make the minimal showing reguired for a probable cause hoaring”
{Respondent's Briet aip. 16.)

Under section 86035, szs%sd.iviéigﬁ (b, the DM can file g petition for

A v

the detaines’s discharge or conditiona] release I it determines the person no
longer meets the
o 8 conditional release program. The Bling of such a petition s in the
shsolute discretion of the DMH because it determines whether the detainee
can he conditionally released or is no longer is a sexually violent predator,
without any judicial review. While the burden is on the state 1o prove
bevond a reasonable doubt that the defondant meets the definition of g
sexuatly violent predator, the state only has that burden of proof whea the
TVIH has filed the petition for release. With the exception of the nitial
petition, the state, in effect, can prevent any hearing from ever being held in

which it has the burden of proving bevond a reasonable doubt that the



defendant has 2 current "maental Hiness.” or “mental sbnormality,” which
makes him a danger 1o the comuamnity by simply not filing & petition,

The requirements of the Due Prooess Clause are not satisfied by g
statutory mechasism which places the bunden o the state 1 prove a SV
detainge’s finess for continued corumitrment i g procesding which can
onby be indtisied in the abschue diseretion of the DML The allocation of
the burden of proof 1o the state i procesdings under seetion 6805,
furthepmore, has e practical meaning, The DM will grant 2 detainee
ihe permission to Blp g pelition purstant o section 6605 when the
Repartment bas concluded the defondarg should be released, I the TIMH
nas conchuded the 8V datsines should be released, there s Hude Sikeliboad
e hearing held pursuant 1w section 6503 will be adversarial.

Hespondent ackoowledges that the burden on appeliang for filing ¢
petition for discharge pursuant 1o section 5608 i3 greater. (Respondent's
Briet et p. 16.) However, again citing Aeoes, respondent srgues that the
Linited States Supreme Conrt has approved a lgw in which the detaines
st prove that he is oo longer dangerous. (Bespondent's Briefat p. 170

The ditference botwoeon the law at issus i Jeeer and the revised
SVEA 15 that the aw In Joses provided for a very Himited comumitment,
“Hecause o hearing 19 provided within 3¢ days of the commbiment, there is
asstwance that every sogpittee has promapl opportunity 1o obiain release iF he

has recovered.” (ones v Undted States, supra, 463 1.8, p, 3663

o



Jemwes allowed an insanity acquittal 1o sopport an inference of
continuing mental iiness only because of the short pericd of time before
judisial review coourred of the defendant’s mental status. There was no risk
of an undawid extended confinerent under that circumstance. Such is not
the case here,

Respondent further argues that placing the burden on the detaines to
prove that he is no longer an SVP is justified because the nitial
commitment proceeding provided for in the SYPA “support an inference of
continping dangeroussess and mental iliness,” Respondent further argues
that a “diagnosed mental disorder”™ 1s “iypically slow o change”
{Respondent's Brietai p. 18}

Respondent cites no autharity lor its assertion that & “diagnosed
mental disorder™ Is “typlcally slow to change.” The nitial commitment
provecding provided for in the 8VPA only supports an inforence that
appellant at the time of the proceeding bas a mental iliness and presents a
danger. The Dup Process Clause forbids holding an insanity acquitise
keyond the pericd of time thet he 13 no kager mentally 3L (O ' Conner v,
Dovaldson (1973422 U1K 363, 575,193 5.0t 2486, 45 L.E4 24 396
Foucha v, Lowixiong (1892 504 USRS 71, 771112 800 1780, 118 1. Ed.2d
4371y Because an individual who bas been civilly commitied is similarly

situated 1o an insanity acguitiee, the shove cases apply to the SYPA, The

i



statutory scheme adopted by Proposition 83 orestes an snaccepiable risk
that o SVP detainee who no longer qualifics as o sexually violont predator
will ave his compmitment continned.

Bespondent concludes that that since o prior determination had been
made that an SVP i1, bevond ¢ reasonabde doubt, mentally i1 and Bkely 1o
commit sexually vielent predatory offenses i released, the public has g
specinl interest in the person’s coptinuesd confinement. (Respondent's Brief
gi p 1801 However as noted above, an BYP detames™s oivil comuniiment is
fwwial ondy i he sulfers from a current mental condition,

L The fudement Should Be Reversed Beoause Appeliant’s
indetonminate Uommitment 1o the Custody of the Department of
Mental Health Benders the SYPA Poanitive in Mature in YViclation of
the Fx Post Facto Clase

Respondent argues that the United States Suprome Cowrt in
Hendrivks, and the Caltfornia Supreme Court in Hubbars, both relevtied
claims that the Kensas SVPA and the Califoraia SVPA, which largely
followed the Kansas law, viokaed the Fx Fost Facto olamse of the LinHed
Stgtes Constitagion. {Respondent's Briel at pp. 19-21.) Appellan
achnowledges that both corts found the wespective SVPA faws, gs
cornstindged, did not have g puanitive parpose.

However, g5 noted in appeilant’s opening briefl Proposition 83
evinces g punittve purpose. The Proposition expressly included soveral

changes 1o the Penal Code which inoreased the purdshment for sexual



offenses. The Fiscal Bffects portion of the Analysis® analyzes the cost i the
SV program by reference 1o the changes made 1o the punishiment for sex
offenders,  The Analysis desoribed the impact of Proposition 83 in the
“Change BYP Law,” portion by sating, “This measure generally makes
more sex offenders eligible for an SVP commitment.™ The voters would
understand Proposition 83 as 3 punitive measure designed to increase the
period of ime sex offenders are held iy custody.

Appeliant further argued in his opening brief that under the seven
Factor framework in Kenredy v, Meadoza-Martine: (19631372 11,8, 144
P83 85.01 354, 9 LEA.2d 644, the revised 3VPA s punitive in nature.
Respondent does not address this arguonent, bat instead argoes that since

the Fubbart and Hendricks " courts were more concernad with whather

P 3 reng 3 3 e gy ¢ ~ Ioass o thae ooy
thore were adeguate procedura! salbguands in the law, and the revised

SVEA contains adequate procedural safeguards, the law passes
constitutional muster. {Respondent’s Brief at p. 23 As previously noted in
appellant’s opening brief, and in paragraph B to this arguument, the
amnendments o the SVPA by Propoesition 83 do provide twoe mechanisms
Yor hwdicial review of the defemdant’s conBinement. These mechanisms for

judicial review are constitutionally inadequate.

* The analysis can be found at hitp:/ferww lao.ca.gov/ballot/ 2006/03-
112006 him



3 The Iudement Should Be Beversed Beoause Appeilant’s
Indomrminais Commitinent tothe Custody of the DIMME] Wit
Limitedd Judicial Review of His Cusodial SMatus YViolates the Faugl
Protoction Clsuse of the Fourteenth Amensdhiment

'i Squat protection under the federal anad slate constitutions roguires
that persons “similarly shusted” recedve like restment under the law., (Bee
2., fave Govy W {19713 5 Cal 34 296, 303)) “The first provequisife to g
meritorions olaim under the equal protection clauss 15 a showing that the
state has adopted g olassification that affecis two oy more stmilarly sHiuated

gronips in an unegqual manner” (e Erie 201979328 Cal3d 822, 8340

A3 argued in appellant’s opening brief, the similarly situated groups
include: those who meet the definition of sexually violent predator under
the SVP Act, those commnitted under Pensl Code section 2960, eb seq., the
Blentally Discrdered Offender (MO Act, and individuals committed 1o

the sustody of the DMH becasse they were found not guilty of s orime by
regson of insanity,

Respondent argues that these groups gre nod similarly siuated, clting
People v. Buffingron {1999 74 CalApp 57 1149 (Buffingron),
{Respondent's Briel gl pp, 26-27.) However Buffingion holde just the
(3§3§><}5i£¢: “We first resolve the threshold guestion of whether the 8VP's are
sunilarty sttuated for purposes of the law (Lo, for purposes of the menial
disorder definition} to other persons inveluntartly commitied, We conclude

they are, The BVP's and the other persans involumarily committed are



sulbiject 1o commitment becanse they are currently suffering from a mental
disorder that renders them dangerous.” {§d at p. 1136

Each of these statutory schemes has two comimon ariteria. There
st be a finding of a mental disorder conpled with & showing of
dengerousness, While the exact language varies, these two criteria gre
abways requirsd in ane form or anpther before a person may be committed
or have & commitment extonded.

Until the passage of the revised law, the SVPA sinod on equal
footing with these other Involuntary oivil commitment schemes, They all
contained a common proeess, The commitmerd for cach was for a discreat
period of tine, either one or two years. At the end of each commitment, the

state bore the burden of re-proving s case n tow and the person had a

comuritted person these crucial protections. 11 removed the safegoard of a
finite term and the assurance of periodic udicial review, with the siate
shovddering the burden of re-proving its case in front of 4 jury,

Respondent next argues that oven tF 8YP's are shmttarly sttuated for

ggual protection purposes, the state i justified in treating SVP e differently,

citing Flubbart, Buffington, and Croley v, Superior Coure {2002 29 Cal 4™

228, {(Respondent’s Brief at pp. 26-27.1 All three cases cited were degided

prioy 1o the passage of Propusition 83 and the subsequent changes to the

SVPA.

14



Respondent argues thel assarming, arguende, that the dwes identified

groups arg similerly situated, i court must delenmime whether the

s comrt should adopt the rational basis test. {Respondent’s Briel at pp. 28-
31 Apeellant disagress.

“hivict serptiny s the sppropriate stondard against which 1o measure
clatms of disparate treatment in civil commitment. [Cltations, 1 {Peopde v
Urreer (20003 79 Ual Appadth 921, 924 Applying the stricl serutiny
standard, the siate has the burden of establishing ithes a compelling interest
that justifies the Jaw and the distinctions, or disparate treatment, made by
that law are necessary 1o further s purpome, (Worden v, Siafe Bor {199%)
21 Caldth 628,641 Alleraatively stated, applying the strict serutiny
standard, a law s uphedd only 1131 45 necessary to further a compelling
state tnerest. [Chation |7 (People v. Bufflngion, sigva, 74 Cal Appdth
1149, 1156

Respondent argues that, oven applving the striof scrutiny test, the
state is justified in teating SYPs differently from the other similarly
sttuated groups because they are “the most dangerous of the dangerous, due
1o the nature of thelr orimes and thely particndarly bigh rales of recidivism,

They are slzo the least Hkely 1 be curpd” (Respondent's Briefatp. 31



Respondent’s argument does not compare SYPs to MIDUs and
insanity acquitees and respondent does not provide any authority for the
proposition that those three groups should be treated disshmilarly.

The amended SVPA now stands as the sole instance of # potential
lifetime oivil confinement, imposed withow the additional protection of
periodic review and re-commitment hearings where the burden of proof’is
placed on the state to sty the recommitment in fromt of & jury. Appeliant
nated in bis opening brief that, previvusly, Penal Code section 1026 stond
i this position, Prior 1o amendment, 1t allowed for those found guilty by
reason of insanity (o be committed for an indefinite period of time, The
burden was placed on the commities 1o show he or she was no longer a

danger. The California Supreme Court case looked af this scheme and

The AMoye court held that boecause petitioner’s personal Hberty was at
stake, application of the strict serutiny standard of equal protection analysis
was requirsd. (i re Move, supra, 22 Cal3d at 465 “Accordingly, the
siate must ostablish both that it has a “compelling imterest” which justifies
the challenged procedure and that the distinctions drawn by the procedure
arp neoessary to further that interest, (Clintion)” (F8id) The court sould
find no justification for the distinetion between those committed under

1026 and other ¢ivil commitments. (I, ot p. 486.)

16



The same analysis with the same vesulis 15 warranied here. The
amended SVPA Is now the only olvil commiiment scheme which does not
provide for periodic exiensions and which places the burden on the
compnitted person to prove he or she is no fopger g danger withow any right
> 2 jury frial, A in Moye, there 1s no justificstion {or ireating those
corunitied under the SVPA difforemtiy than those committed under other
civil commmitment regiments. In order for the changes in the law to pass
constitutional muster, they must, a3 noted above, be necessary 1o further o
comrpeiling staie inferest. Respordent argues thel the compelling staie
wrierest 18 the profection of the public and the weament of mentally 11 sex
offenders. {Respondent’s Brief at p. 313 Neither interest i3 furthered in the
ahightest by changing & perodic commitment inlo an budefindie one,
changing the burden of proot, or depriving the defondant of his righi to g
triad by jury.

Finally, Respondent argues that the siate will save both time and
convenience. (Respondent's Beief at p. 32 By changing the law a0 they
need only get one court trial i thelr entive Hife, the state has chosen to

sacrifice the fundamental Hberty imterests of appolisnt and other similarly
sifuated persons in the pame of financial e:..»;;;ze(éiézﬁzcy. This does no

canstituie o procedure pecessary 1o serve g compelling sigie interest,
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CONCLUSHN
The Sexually Violent Prodators Act (S8VPA) as amended by the
passage of Proposition 83 is vneonstitutional a3 i violsies appeliant’s
constitutional rights to due process of law, 15 an tegal ex post facto law,
and viclates equal protection.

Dated: Ociober 24, 2008 Bospootiully submitted,

Stephen M, Hinkle
Altormney for Appellant
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