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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
| | Plaintiff and Respondent, 164830
V. ’

PATRICK K. KELLY,
| ~ Defendant and Appellant.

Inre _
PATRICK K. KELLY,

On Habeas Corpus.

ARGUMENT
- THE PARTIES AGREE THAT THE COURT OF APPEAL
SHOULD HAVE MORE NARROWLY TAILORED ITS
REMEDY TO PRESERVE THE MMP’S
IDENTIFICATION CARD PROGRAM
In the openmg brief, respondent argued that the Court of Appeal went
too far by severmg_Health and Safety Code section 11362.77 entlrely from the
Medical Marijuana Program Act (MMP), which effectively nﬁlliﬁed its central
feature: the identification card 'pragram. In the answer brief, appellant agrees.
More specifically, respondent argued that, as applied to the MMP’s
identi_ﬁcation_ card program, the marijuana possession limits of section |
11362.77 did not amend the Compassionate Use Aat (CUA) in violation of -
Article II, section 10, subdivision (c) of the California Constitution, because
. the 1dent1ﬁcat10n card program isa separate stand-alone system from the CUA. |
That is, nothing about the MMP’s 1dent1ﬁcat10n card program — which is simply

a protection against arrest — alters, or even impacts, the limited in-court




immunity established by the CUA. ReSpondent acknowledged, however, that;
as applied to the CUA’s in-court medical-ﬁse defense, the possession‘ limits of
section 11362.77 amounted to an unconstitutional amendment of the CUA
because they replaced the CUA’s reaeonablenese. standard with specific,
numeric guidelines. In this respect, Respondent ackn'owledged that error had.
“occurred at appellant’s trial inasmuch as the pqséession limits were applied to
his in-court CUA defense. _ _
| | .Re'spondent, however, suggested several alternative remedies for the
constitutional problem short of the Court of Appeal’s complete severance of
sectien 11362.77. First, respondent suggested that certain language in section
11362.77 could be mechaﬁically severed so as to excise the application ef the
possession Ii;rﬁts to an in-court CUA defense, leaving intact the constitutional
application of the possession Jimits to the identification card program. Second, -
respondent suggested that the Court could disapprove the unconstitutional
application of section 11362.77, pemlittirig only the constitutional use of
- 11362.77 in the context of the ‘identification program, while leaving the
‘language of the statute intact. Third, respondent suggested that the Court could
judicially reform the statute to conform with the Legislature’s manifest intent
that the possession limits appIy only to the idehtiﬁcation card program.
| In the answer brief, aI:;pellant agrees with respondent that section
11362.77 is constitutional as applied to the identification card system but
unconsﬁtutiohal as applied to an in-court C_UA defense. (AB 3-11 ) Appellant
~ suggests that, irrespective of the severance clause applicable to section
11362.77, the Court should disapprove the unconstitutional application of the
statute, leaving the courts and law enforcement free to apply the possession
limits in the context of the identification card program. 1t appears to respondent
that this is simply a different way of reaching the same result as that discussed

in the “application severance” portion of respondent’s opening brief, (ROB 21-




| 23.) Indeed, the parties rely on the same aﬁtho‘rity for both arguments. (A]é at
12 and ROB at 21, citing Walnut Creek Manor v. Fair Employment and
Housing Com. (1991) 54 Cal.3d 245.) With respect to the alternative remedies
of mechanical severance and judicial reforrr'ration, appel'lan;c “is in complete
agreement with the Open_ing Brief of the Respondent Attorney General.” (AB
19-22)) | | |

It appears, therefore, that the parties agree that the Court ‘of Appeal
should not have completely severed section 11362.77 from the MMP but

' shduld have invoked a narrower remedy so as to preserve the MMP,’s

identification card program.




'CONCLUSION

Accordingly, for thevreasovns stated in the briefs of both parties, thc Court

shbuld 'afﬁr'm the Court of Appeal’s reversal of appellant’s conviction, but

- should reverse the Court of Appeal’s remedy of striking Health and Safety
Code section 11362.77 from the MMP. Instead, the.Court'should disapprove

~ or sever only the uncon_stitutional appliéatioﬂ 'or portion of section 1 1362.177,
or should judicially reform the statute, so'as to avoid unconstitutionality and at
the same time preserve the MMP’s constitutional identiﬁéati(;n card program. .
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