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Defendant Robert Boyd Rhoades was convicted of the first
degree murder of Michael Lyons, with special circumstances of
murder in the commission of forcible sodomy, murder in the
commission of a lewd act on a child, and murder by torture. He
was sentenced to death for the crime. In this automatic appeal
(Cal. Const., art. VI, § 11, subd. (a); Pen. Code, § 1239, subd. (b)),

we now affirm the judgment.
BACKGROUND

On May 16, 1996, eight-year-old Michael Lyons went
missing after attending school in Yuba City. His body was found
the next day on the banks of the Feather River. He had been
stabbed to death sometime between the late afternoon of May
16 and the early morning of May 17. Defendant was tied to the
crime mainly by physical evidence indicating that Michael was
attacked in defendant’s pickup truck, which was found stuck in
the muddy river banks on May 17, and that the murder weapon
was a fishing knife defendant kept in the back of his truck.

Defendant was charged in Sutter County with first degree
murder (count 1; Pen. Code, § 187) with special circumstances
of murder in the commission of kidnapping, murder in the
commission of sodomy, murder in the commission of a lewd act

on a child, and intentional murder involving the infliction of
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torture (id., § 190.2, subd. (a)(17)(B), (a)(17)(D), (a)(17)(E),
(a)(18)); kidnapping (count 2; id., § 207, subd. (a)); kidnapping
for the purpose of committing a lewd act with a child (count 3;
id., § 207, subd. (b)); torture (count 4; id., § 206); sodomy by force
or with a person under 14 years of age and more than 10 years
younger than the perpetrator (count 5; id., § 286, subd. (c)); a
lewd or lascivious act on a child under the age of 14 (count 6; id.,
§ 288, subd. (a)); a lewd or lascivious act on a child under the age
of 14 by force or duress (count 7; id., § 288, subd. (b)(1)); oral
copulation by force or with a person under 14 years of age and
more than 10 years younger than the perpetrator (count 8; id.,
former § 288a, subd. (c)'); and possession of methamphetamine
(count 9; Health & Saf. Code, § 11377, subd. (a)). The
information also alleged prior convictions and prison terms for
purposes of sentence enhancements and sentencing under the
“Three Strikes” law (Pen. Code, §§ 667, 667.5, 1170.12) and a
misdemeanor charge of possessing a hypodermic needle or
syringe (count 10; Bus. & Prof. Code, former § 4140, added by
Stats. 1996, ch. 890, § 3 and repealed by Stats. 2011, ch. 738,
§ 2, eff. Jan. 1, 2012).

After the Sutter County court granted a motion for change
of venue, the case was tried in Sacramento County. The guilt
trial began on April 14, 1998, and concluded with jury verdicts
on June 17, 1998. The jury convicted on all counts except those
charging kidnapping (counts 2 and 3) and forcible oral
copulation (count 8), as to which it could not reach a verdict, and

found true the special circumstances, except that for murder in

! Former section 288a of the Penal Code was recently

renumbered as section 287. (Stats. 2018, ch. 423, § 49,
pp. 3218-3221.)
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the commission of kidnapping, as to which it could not reach a
verdict. A mistrial was declared on the counts and allegation as
to which the jury was deadlocked, and those counts were

dismissed on the prosecutor’s motion.

The first penalty trial ended in a mistrial on July 9, 1998,
when the jury was unable to reach a verdict. The penalty retrial
began on December 1, 1998, with selection of a new penalty jury
and concluded with a verdict of death on March 19, 1999. On
September 10, 1999, the Sacramento County Superior Court
sentenced defendant to death for first degree murder with
special circumstances, to life terms (stayed under Pen. Code,
§ 654) for sodomy, lewd act with a child, and torture, and to a
determinate term for his prior convictions and prison terms.

Defendant’s automatic appeal was noticed the same day.
Guilt Phase Evidence

Michael Lyons lived in Yuba City with his mother,
stepfather, and two younger sisters. He attended third grade at
a school in their neighborhood. Various witnesses saw him leave
school on the afternoon of May 16, 1996. Michael’s teacher
testified that Michael left the classroom when his last class
ended at 2:50 p.m. Another teacher, who was on gate duty that
day, testified that Michael left the school at 3:05 p.m. The
teacher noted the time because Michael was the last student to
leave, and she was anxious to get inside out of the rain.
Sometime after 3:00 p.m., a neighbor of Michael’s saw him
walking by himself, carrying a stick, along C Street in Yuba
City.

Two witnesses testified to a possible child abduction on the
afternoon of May 16. Raymie Clark was standing on an

apartment balcony overlooking C and Boyd Streets. From a
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distance of about 400 yards, Clark saw a boy walking and
playing with a stick. A pickup truck with a camper shell stopped
and the boy ran up to the truck, then backed up and started
pointing, then went back toward the truck. When the truck
pulled away, the boy was no longer there, and as the truck drove
away, the passenger door opened and then “slammed shut.”
Charlie Wilbur, who was Clark’s cousin, came out to the balcony
as the truck drove away and Clark drew his attention to it.
Wilbur described the truck as a creamy white, while Clark saw
1t as a shiny gold color. (Although it was raining at the time, the
sun was also shining brightly.) Clark’s and Wilbur’s time
estimates for this occurrence varied between 2:45 p.m. and 3:30
or 4:00 p.m.

After school, Michael sometimes went to stay with his
grandmother, who lived close to the school; otherwise, he was
supposed to walk home. On May 16, Michael’s grandmother was
working late and never saw Michael, and he never arrived at
home. A police-organized search for Michael began on the night
of May 16, around 8:00 p.m., was suspended later that night,
and resumed on the morning of May 17.

At around 11:00 a.m. on May 17, a search team found
Michael’s body in the “river bottoms” along the banks of the
Feather River. The body was lying under some bushes in a wet,
muddy area near the river. He was found naked from the waist

down and with a dark green sweater pulled up over his head.

Between Michael’s body and the river, which was 10 to 15
feet away, was a bloodstained blanket. Defendant’s wife later
told police the blanket appeared to be one defendant kept in his
pickup truck. Under the body, police found a silver bracelet.
Both defendant’s wife and the owner of the bracelet later
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1dentified the bracelet as having recently been in defendant’s
truck. About 12 to 15 feet from the body, in the dirt and sand
by the river, were footprints, of which castings were made. The
impressions were later found to match defendant’s feet in
overall size, shape and toe form.

Dr. James Dibdin performed Michael’s autopsy. Michael
had suffered a pair of deep cuts with a knife to the left side of
his neck, one superimposed on the other, which would in
themselves have been fatal. In addition, he had been cut across
the right side of his neck and stabbed on the left side of his chest,
puncturing his lung, and on the left abdomen through to his
back (the latter two both deadly wounds). He also suffered
defensive wounds to his hands. Dr. Dibdin found multiple
lacerations to Michael’s anus, one an inch long, internal
bleeding associated with these lacerations, and abrasions and
bruising on the buttocks. Dr. Dibdin opined that the cause of all
these injuries was forcible sodomization with a penis. Rectal
swabs and smears showed the presence of semen. Michael’s lips
were also bruised on the inside, having been forced against his
teeth. The cause could have been a penis being pushed into his
mouth, a hand placed hard over his mouth, or both. Finally,
Dr. Dibdin described a group of shallow stab wounds below
Michael’s chin, caused by repeatedly jabbing with the tip of a
knife, a set of straight line abrasions on Michael’s face and
buttocks, suggesting a serrated knife being scraped across the
skin, and four stab wounds to Michael’s buttocks and hip, one
three and one-half inches deep.

The cause of death was multiple stab and incised wounds
with contributing factors of anal penetration and repetitive
minor injuries. From the degree of rigor mortis, Dr. Dibdin
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estimated Michael died 12 to 24 hours before the autopsy, or
between 4:00 p.m. on May 16 and 4:00 a.m. on May 17.

On the morning of May 17, 1996, a party of volunteers
searching the river bottoms for Michael had encountered
defendant, who was wearing pants and no shirt and seemed
nervous or shocked. Defendant asked for help getting his truck
out, saying he was in a hurry to leave town. The volunteers

continued their search.

Later that morning, a Sutter County Sheriff’s Department
patrol boat went to the site where Michael’s body had been
found, and from there proceeded south downstream looking for
evidence or for other people in the area. Between a quarter-mile
and a half-mile from where the body was found, the sheriff’s
patrol came upon defendant’s truck, a white or beige pickup with
a camper shell, stuck in the mud right at the river’s edge.
Despite the loud noise of the boat’s exhaust system and its
official markings, defendant, who was sitting motionless in the
driver’s seat, did not react to its presence until the boat came
closer. Defendant made eye contact with the patrol sergeant, at
which point he got out of the truck and stood on the bank.
Defendant was wearing only a pair of wet blue jeans; despite the
cold, breezy and intermittently wet weather he was shirtless,
barefoot, and (it was later discovered) wore no underwear.
According to the sheriff’s sergeant, defendant also appeared
unenthusiastic about encountering the sheriff's boat, even
though his situation appeared somewhat perilous.

Defendant was brought aboard the boat and handcuffed.
As officers took defendant north to the Yuba City boat ramp,
they passed the scene of the body’s discovery, where several
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people in white coveralls were now working. Defendant stared
straight ahead and did not look at the scene.

Defendant’s truck was at the river’s edge, partly in the
water. The cable of a small come-along winch was wrapped at
one end around the rear axle and at the other around a tree. On
the open tailgate, there was a fishing knife, a thin bladed fillet
knife with a serrated edge. The knife had blood underneath
some sandy river soil in corners where the blade met the handle;
DNA testing showed the blood was Michael’s.

Footprints matching Michael’s were found on the inside of
the truck’s windshield. Pubic hairs found on Michael’s clothing
(which could not have belonged to the eight-year-old victim)
were consistent in color, shape, and structure with samples
taken from defendant. On brushing defendant’s pubic area, a
criminalist found silty river-bottom soil and a green polyester
fiber. The fiber matched a fiber from Michael’s sweater in color,
shape, diameter, fiber type, and internal structure. There was
blood on Michael's sweater and on defendant’s jeans and
underwear. There was also a large bloodstain on defendant’s
shirt. The blood on defendant’s underwear and shirt, which
were found in his truck, was dilute. Examination of defendant’s
body after his arrest showed he had abrasions and scratches on
his arm, hips, and inner thigh, and a possible bruise on his
penis. Methamphetamine and a syringe were found in
defendant’s truck; defendant’s blood tested positive for
methamphetamine.

The prosecution presented witnesses to show defendant’s
whereabouts on the afternoon of May 16, 1996. Defendant’s
father, who ran a barbershop where defendant worked, testified
defendant left the shop at around 11:00 a.m., saying he was
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taking his truck to Sears for a repair. Defendant called at about
1:00 p.m. to say the repair was not finished yet but he would
come in when it was.> The father did not hear from defendant
again until defendant called from jail the next day. Employees
and a fellow card player at Rooney’s Card Room in Marysville
testified that defendant played cards there from 1:00 p.m. until
sometime after 3:00 p.m.; he tried to quit at 2:15 p.m., but
because the house had staked him some money when he started
playing, he had to play for at least two hours or share his
winnings with the house. Defendant left Rooney’s sometime
between 3:00 p.m. and 3:30 p.m.; the other card player, who saw
the clock when defendant left, remembered the time as 3:15 p.m.
or 3:17 p.m. A police investigator timed the drive from Rooney’s
to the intersection of C and Boyd Streets in Yuba City (where
Clark saw the possible child abduction) at under four minutes.

The prosecution introduced no statements by defendant to
the police, but a Sutter County deputy sheriff testified to a
statement defendant made during a recess in the preliminary
hearing. After the time of death had been discussed in the
proceedings, the deputy sheriff overheard defendant tell his
attorney, “I can give them a better time of death than what they
have.”

The prosecution also presented two witnesses to describe
defendant’s behavior on a Yuba City public bus on May 14, 1996,
two days before Michael’s killing. Alicia Tapia testified she saw
an unkempt, dirty man, whom she later identified as defendant,
get on the bus wearing a long knife in a sheath. The man then

2 The parties stipulated that the Sears Automotive shop in

Yuba City had no record of providing services to defendant on
May 16, 1996.
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had a conversation with another man about child abuse and
molestation. Tapia complained to the bus driver and the driver
told defendant to change the subject and stop upsetting the
passengers. Kevin Buchanan testified to a conversation he had
on the bus that day with a man with a knife, whom he identified
at trial as defendant. After they saw a woman on the street
striking a child, the conversation turned to child abuse and child
molestation. When Buchanan said he disliked molesters and
would beat them up, defendant admitted he had been in prison
for molesting a child and sometimes thought he would do it
again. If he did, defendant said, he would kill the child. To
Buchanan’s further questions about how he would do it,
defendant said he would take the child to the river bottoms and
kill the child with his knife, which he displayed to Buchanan. A
woman Buchanan described as a “Mexican lady” told them to
change the subject because they were scaring her children.

Finally, the prosecution presented evidence of defendant’s
two prior sex offenses through the testimony of the victims.
Sharon T. testified that in 1985, she became acquainted with
defendant at the restaurant where she worked. After gaining
entry to her apartment on a pretext, defendant put a large
hunting knife to her throat, demanded money, handcuffed her,
and forced her to orally copulate him. He then said he was
taking her down to the river where he had to meet some people.
As defendant drove her toward the river, he started laughing
and said, “This 1s just like Bonnie and Clyde, but Bonnie’s not
going to make it.” When they neared the levee, Sharon opened
the passenger door and, after a struggle, jumped from the
moving car. Defendant backed up toward her, but she rolled

under the open door, then ran to a nearby public building.
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Based on this incident, defendant was convicted of kidnapping,
forcible oral copulation, and robbery.

The other victim, Crystal T., testified that in 1993, when
she was four years old, defendant—who was married to
Crystal’s grandmother—touched her vagina and put his penis in

her mouth. Defendant was convicted of a lewd act with a child.

Defendant testified in his own defense. He denied any
contact with Michael Lyons. On May 16, 1996, he went to work
at his father’s barbershop but left before noon so that his father,
who needed the money, could have more work. Instead of having
his truck repaired as he had intended, he bought $60 worth of
methamphetamine from a friend and, after injecting a small
amount, went to Rooney’s Card Room. He arrived at 1:00 p.m.,
played poker for two and a half hours and left around 3:30 p.m.
He then drove to various places in Yuba City and Marysville
looking for another friend who had told him she needed a ride,
but did not find her. Defendant drove home to the town of Sutter
and stayed there about an hour, then came back to Yuba City
and down to the river bottoms, where he could use drugs without

fear of encountering his family, the police, or his parole officer.

After defendant drove around the river bottoms, fished,
and did some dope, defendant’s truck got stuck sometime around
8:00 or 8:30 p.m. He tried unsuccessfully to free his truck for a
couple of hours, but realized he needed his come-along winch,
which was back at his house. During the night, he walked out
of the river bottoms to his father’s barbershop, stopped there to
inject more methamphetamine, then walked and hitchhiked to
his house in Sutter. After retrieving the come-along, he walked
and hitchhiked back to Yuba City and returned to his truck in
the river bottoms. He probably walked 10 miles during the

10
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night. Defendant testified that when the deputy sheriff
overheard him talking about the time of Michael’s death, he
meant only that Michael must have been killed during this
period when he was away from his truck.

Arriving back at his truck between 3:00 and 4:00 a.m. on
May 17, defendant testified, he found it ransacked, with papers
and tools strewn about. Though he thought he had locked the
cab when he left, the camper shell did not lock and he found the
sliding windows between the cab and the camper open. After
freeing his truck with the come-along, defendant decided to head
to the Shanghai Bend area of the river bottoms because he knew
some people who stayed there. On the way there, his truck
again became stuck in the mud. For the next eight hours,
defendant tried but failed to free it. He did not seek help from
his father because his father would have been angry at him for
using drugs; he had various reasons not to contact other
relatives or acquaintances. Though his truck was quite stuck,
he believed he would eventually get it out by himself.

Defendant was not pleased to see the sheriff’s patrol boat
because he had drugs in his truck. On the boat, defendant saw
the people who looked like astronauts working on the shore but
was not concerned by it. He did not know why he was being
arrested.

Defendant denied being on a bus on May 14 or behaving
on the bus at any time as Tapia had described. That day, he was
occupied with returning a boat to his father and getting his

wife’s car repaired.

Defendant testified that the scratches on his body and the
blood on his shirt were from dragging logs while trying to free
his truck from the mud. He did not know how much he was

11
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bleeding or how his shirt got a large bloodstain running from
one shoulder to the opposite armpit area.

In addition to presenting defendant’s testimony, the
defense presented evidence to discredit the testimony about the
May 14 bus incident and to suggest that another person living
in the river bottoms was involved in Michael’'s death.
Defendant’s father corroborated defendant’s account of his
activities on May 14, and the bus driver testified that had a
passenger displayed a knife in a threatening manner she would
have immediately reported the event to the police. The driver
knew both Tapia and Buchanan and did not recall the events
they described. Donald Dugger, who lived in a trailer in the
river bottoms, testified that a couple of days after Michael’s
disappearance, Bobbie Lemmons—another bottoms resident,
who had found Michael’s shoes and pants while scavenging in
the area—asked Dugger to provide him with an alibi for the
night of May 16. Police found a pocket knife with “I.” and “R”
(defendant’s wife’s initials) engraved on its two sides in
Lemmons’s storage locker; he did not recall where he had gotten
it. Defendant identified the knife as his wife’s and a fishing pole
found in the locker as one that had been in his truck. A man
walking on the river bank around 4:15 p.m. on May 16 testified
that he saw Michael (whom he did not know but later recognized
from a photograph in the newspaper) playing there with another
boy his age, and a woman who was fishing on the Marysville side
of the river on May 16 (who also later recognized Michael from
a photograph in the newspaper) testified she saw him with two
men, one of whom she thought was defendant, on the Yuba City
bank in the late afternoon.

12



PEOPLE v. RHOADES
Opinion of the Court by Kruger, J.

Penalty Retrial Evidence

On retrial of penalty after the first jury hung, the parties
presented extensive evidence replicating that given at the guilt
phase. In addition, Michael’s aunt testified to the impact of
Michael’s death on her and on Michael’s mother and sister. The
prosecution also presented evidence that defendant had suffered
convictions for check forgery in the 1980’s, in addition to his

convictions for the crimes against Sharon T. and Crystal T.

The defense presented three witnesses to support
defendant’s claim he had gone to a house looking for his friend
on the afternoon of May 16, 1996. But of these witnesses, the
only one who remembered seeing a man resembling defendant
at the house was using drugs heavily at the time and had told
the prosecution investigator she could not identify the man and
did not really know what day he was there. The defense also
presented evidence that Michael’s stepfather had been convicted
in 1995 of spousal abuse of Michael’s mother and of evading a
police officer, as well as the testimony of a forensic pathologist
who disagreed with Dr. Dibdin’s opinions in other cases but who
had not reviewed any materials relating to Michael’s death.

Defendant’s father, mother, aunt, and sister testified
about defendant’s childhood and family life. Until defendant
was about 10, his father gambled, drank, and cheated on
defendant’s mother, which caused a lot of turmoil in the family.
After that, defendant’s father returned to his religion, Seventh
Day Adventism, and defendant was sent to a church school and
was restricted in his activities. In his teens defendant fought
with his father over the strict rules of their religion, over going
to church, and over a boarding school he was sent to.
Defendant’s sister thought their father was overly strict and

13
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critical with defendant. Defendant’s family knew he had a drug
problem, which began at the end of his high school years, but
they loved him.

James Park, a consultant on adult prison operations and
prisoner classification, reviewed the records of defendant’s prior
imprisonments, from 1986 to 1990 and 1993 to 1994. Although
defendant had four disciplinary actions, there were also work
reports indicating he was productive, did not cause trouble, and
could help train other inmates and assist the employee-
supervisor. Park opined that defendant would make a positive
adjustment to state prison confinement.

DISCUSSION
Guilt Phase Issues

I. In Camera Review of Medical and Psychological
Records

The Federal Bureau of Investigation (FBI) conducted part
of the investigation into Michael’s death. Certain FBI interview
reports produced before trial indicated that Michael had
previously been molested by a relative. On several occasions
both before and during trial, defendant subpoenaed and sought
to compel production of various medical and psychological
records concerning the prior molestation. On the basis of the
FBI interview reports, defense counsel asserted the molestation
may have continued to the time of Michael’s death; counsel
further argued that defendant had a due process right to the
disclosure of the records because they might lead to
development of exculpatory evidence. Seeking the records again
before the second penalty trial, counsel also argued they were
potentially relevant to impeach Dr. Dibdin, the autopsy

14
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physician, and Tina Lyons, Michael’s aunt, a penalty phase
victim impact witness.

Before trial, the Sutter County Superior Court reviewed
the records in camera, weighed their value to defendant’s
exercise of his constitutional rights against the various
evidentiary privileges and privacy interests asserted, including
the psychotherapist-patient privilege, and denied defendant’s
request to compel discovery of the records. Noting the
documents were remote in time from Michael’s murder, the
court found nothing that would assist defendant in his
presentation of a defense or confrontation of witnesses. The
court denied the motion subject to renewal during trial if the
material became relevant, however. During trial, the
Sacramento County Superior Court also reviewed the materials
and, on two occasions, again denied defense motions to compel
their discovery on the ground that nothing in the records would
assist the defense.

Defendant contends the trial court’s refusal to order
production of the medical and psychological records deprived
him of his rights to due process, to confront witnesses, and to
present a defense. Without access to the materials, defendant
acknowledges he cannot argue their specific relevance, but he
asserts they may have been relevant to show the existence of
“other molestations and suspects” and to impeach “the rosy
picture painted of Michael and his family in the victim impact
portion of the penalty phase.” He requests that this court review
the materials, which are under seal, to determine if any of them
should have been produced. The Attorney General does not
oppose the request, and we agree that review of the sealed
materials 1s appropriate to determine what relevance, if any,

15
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they bear to the posited defenses or impeachment. (See People
v. Gurule (2002) 28 Cal.4th 557, 592—-595; People v. Hammon
(1997) 15 Cal.4th 1117, 1122-1128; People v. Webb (1993) 6
Cal.4th 494, 517-518.)

After our own review of the sealed records, we agree with
the two superior courts that considered the issue: the records
contain nothing of significance to the defense. As the lower
courts observed, most of the materials relate to events remote in
time from Michael’s murder, and nothing in them casts
suspicion for that crime on any person. Nor do the materials
contradict Dr. Dibdin’s testimony that he found no indications
on Michael’'s anus or rectum of scarring from a previous
molestation, or Tina Lyons’s testimony that Michael’s murder
had taken away a part of Michael’s mother, Sandra, and
rendered her “lifeless,” no longer carefree and happy as she had
been before. We therefore find no error in denial of defendant’s
motions to compel discovery. (People v. Webb, supra, 6 Cal.4th
at p. 518))

II. Admission of Hearsay Statements Made by
Defendant’s Wife

Defendant’s wife, Lynnette Rhoades, invoked her marital
privilege not to be called as a witness against her spouse. (Evid.
Code, § 971.) Over defendant’s hearsay objection, the court
admitted the testimony of Yuba City Police Sergeant Michael
Johnson that on May 20, 1996 (three days after defendant’s
arrest), Lynnette identified from photographs the blanket found
near Michael’s body and the bracelet found under the body.

3 In the trial court, the parties disputed whether privileges

had been validly asserted as to some of the records. Defendant
does not renew those arguments on appeal.

16
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According to Johnson, during an interview he conducted with
her, Lynnette said the blanket appeared to be one defendant
kept in the back of his pickup truck and that she had seen the
bracelet in the truck a few days before Michael’s murder.

On appeal, defendant contends admission of the hearsay
statements violated his federal confrontation and due process
rights. He argues that neither of the hearsay exceptions cited
by the trial court as a basis for admission (namely, spontaneous
statement (Evid. Code, § 1240) and statement against social
interest (id., § 1230)) applies. He also argues that admission of
the statements violated his right of confrontation under the
Sixth and Fourteenth Amendments to the United States
Constitution. (See Crawford v. Washington (2004) 541 U.S. 36,
53-55, 68 (Crawford) [testimonial hearsay inadmissible under
6th Amend. unless declarant is unavailable and there has been
a prior opportunity for cross-examination].)

The Attorney General defends the application of both
hearsay exceptions but concedes that the statements—which
were made in response to questioning by law enforcement
officers seeking information to be used at a criminal trial—were
testimonial and therefore barred under Crawford. The Attorney
General maintains, however, that defendant forfeited his
confrontation clause claim by failing to object on that ground at
trial and that, in any event, admission of Lynnette’s statements

was harmless beyond a reasonable doubt.

We reject the Attorney General’s forfeiture argument.
Because defendant’s trial preceded the decision in Crawford, his
claim of a confrontation clause violation was preserved despite
the absence of an objection on that ground. (People v.
Rangel (2016) 62 Cal.4th 1192, 1215 [concluding that “in a case

17
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tried before Crawford, a defendant does not forfeit a Crawford
challenge by failing to raise a confrontation clause objection at
trial”]; People v. Chism (2014) 58 Cal.4th 1266, 1288, fn. 8
[“[B]ecause defendant’s  counsel could not  have
anticipated Crawford’s  sweeping changes to federal
confrontation clause case law, he did not forfeit this claim by
failing to object to the admission of [the] statements on federal
constitutional grounds.”].)

We further agree with both parties that Lynnette
Rhoades’s statements were testimonial and were inadmissible
under Crawford. At an in limine hearing on their admissibility,
Sergeant Johnson testified that he and an FBI agent
interviewed Lynnette at her family home in Stockton on May 20,
1996. She told them she had just spoken to defendant’s attorney
and would not talk to them unless they could show her that
defendant had committed a crime. They told her the victim’s
footprints had been found inside defendant’s truck. She became
extremely upset, crying, hyperventilating, and even vomiting.
After about five minutes, she calmed down somewhat, though
she was still crying, and agreed to talk with them. She then
answered their questions in detail, including identifying the
bracelet and blanket, and signed a written statement.
Statements made to law enforcement officers in an interview
primarily designed to obtain evidence of a past crime are
considered testimonial. (Davis v. Washington (2006) 547 U.S.
813, 829-831; Crawford, supra, 541 U.S. at p. 53, fn. 4; People
v. Cage (2007) 40 Cal.4th 965, 984.) As defendant had no
opportunity to cross-examine the declarant, Lynnette’s
statements were inadmissible under the rule of Crawford.
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We are, however, convinced beyond a reasonable doubt
that this federal constitutional violation did not affect the jury’s
verdict. (Chapman v. California (1967) 386 U.S. 18, 24.)
Because this harmlessness standard is more demanding than
that applicable to errors under California evidence law (People
v. Watson (1956) 46 Cal.2d 818, 836), we need not decide
whether the trial court erred in finding either of the posited
hearsay exceptions applicable. Other evidence more strongly
tied the murder to defendant’s truck, especially Michael’s
footprints on the inside of the windshield and his blood on
defendant’s knife, which police found on the truck tailgate.
Moreover, the bracelet’s owner identified it as one she had
recently placed with other belongings in the truck. And
defendant was linked to the murder by other physical evidence,
including the blood on his clothing, the fiber found in his pubic
area, and the pubic hairs on Michael’s clothing and the
footprints in the mud near Michael’s body, both of which were
consistent with defendant’s.

Defendant argues the hearsay statements were
particularly damaging in that they tended to show Lynnette had
“turned on” defendant and believed him guilty, but in
comparison to the physical evidence tying the murder to
defendant such an implication bore little if any significance.
Admission of Lynnette’s statements, though error under the
confrontation clause, was harmless beyond a reasonable doubt.

ITI. Admission of Defendant’s Remark Overheard
by Deputy

As noted, Sheriff's Deputy Carlton Dinwiddie testified
that during a recess in the preliminary hearing, he overheard
defendant say to his attorney, “I can give them a better time of
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death than what they have.” Defendant renews his contention
that the statement was within the attorney-client privilege and
therefore should have been excluded under Evidence Code
sections 952 and 954. He also argues the admission of the
statement deprived him of his rights to counsel and to a fair

trial. We find no error.

Deputy Dinwiddie testified at an in limine hearing to the
circumstances in which he overheard the remark: Dinwiddie
and another deputy were assigned to transport and guard
defendant at the preliminary hearing. During a recess after
testimony about the time of Michael’s death, defendant, his
attorney, and the defense investigator went into the jury room
to confer. Each sheriff’'s deputy sat by one of the two open doors
of the room; Dinwiddie was about 10 or 15 feet from defendant.
At first, Dinwiddie could not hear what defendant or the others
were saying, but at some point defendant stood up, raised his
voice and said, “I can give them a better time of death than what

)

they have.” Defendant’s attorney told him to be quiet, noting
that the walls, or in this case the doors, have ears. The three
men continued their conversation, but Dinwiddie could not hear

what more they said.

Defendant’s statement was not a confidential
communication protected by the attorney-client privilege.
(Evid. Code, § 954.) Only communications made “in confidence
by a means which, so far as the client is aware, discloses the
information to no third persons other than those who are
present to further the interest of the client in the consultation
or those to whom disclosure is reasonably necessary ...” (id.,
§ 952) qualify as confidential. “Thus, where the client

communicates with his attorney in the presence of other persons

20



PEOPLE v. RHOADES
Opinion of the Court by Kruger, J.

who have no interest in the matter . . . he is held to have waived
the privilege.” (D. I. Chadbourne, Inc. v. Superior Court (1964)
60 Cal.2d 723, 735.) In circumstances similar to those here,
California courts have applied these principles to hold that
clients’ oral communications to their lawyers during court
proceedings or recesses were unprivileged because they were
made so loudly as to be overheard by others who were openly
and permissibly present. (People v. Urbano (2005) 128
Cal.App.4th 396, 402—403; People v. Poulin (1972) 27 Cal.App.3d
54, 64; People v. Castiel (1957) 153 Cal.App.2d 653, 659.)

While defendant may be correct that he had no choice of
locations for consulting with his attorney, he did have a choice
about how loudly to speak. He chose to do so in a manner that
the deputy, who was openly and permissibly present, could
overhear. The facts show there was no need for the defendant
to make the reported remark so loudly: For most of the
remainder of th