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A jury found Hugo Juarez guilty of carjacking
 and found true an allegation he personally used a firearm.
  The trial court sentenced him to the upper term of nine years on the offense and imposed an additional 10-year term for the firearm enhancement.  Juarez contends the trial court erred in instructing the jury with CALJIC No. 2.15 and in failing to instruct the jury on voluntary intoxication.  Juarez also claims the trial court erred in sentencing him to the upper term on the offense, and in using the same facts to impose that high term as well as a consecutive term on the enhancement.  In an unpublished portion of the opinion, we find no instructional error.  We conclude, however, the trial court committed Apprendi-Blakely
 error when the judge rather than a jury found “circumstances in aggravation” and on that basis imposed the upper term on the carjacking count.  Because this error was not harmless in the circumstances of this case, we reverse that sentence and remand for further proceedings.

FACTS AND PROCEEDINGS BELOW


At the time of the incident at issue, the victim, Ryan Comstock, worked for Pizza Hut.  Just before 8:00 p.m. one evening his employer sent him to deliver a pizza in Azusa.  He parked his car in front of the customer’s house.  As he exited his car, Comstock saw a man standing across the street near a “light-colored pickup truck.”  The truck was not parked there when Comstock first drove down the street.  Comstock would later identify this man as defendant Hugo Juarez.


As Comstock was standing next to the driver’s side door of his car, Juarez approached.  Juarez was holding a silver automatic handgun which was level with his waist and was pointed at Comstock.  Juarez ordered Comstock to get down on the ground.  Comstock got on his hands and knees in the street after Juarez pushed him down.  Comstock felt afraid.


Juarez asked Comstock for the keys to the car.  Comstock said the keys were in the ignition.  Comstock saw Juarez get in the car, start the ignition and drive away.  The light-colored pickup truck took off in the opposite direction.  Comstock got up and went to the door of the customer’s house.  The customer allowed Comstock to enter the house and call the police.


Three days after the incident, the police located Comstock’s car at a mobile home park in Palm Springs.  Juarez and another man were sitting in the car at the time.  A white pickup truck was parked nearby.  A detective who searched Comstock’s car found a backpack in the trunk which contained items belonging to Juarez.  A couple of days later, another detective searched Juarez’s wallet and found a business card from a Pep Boys store in the City of Covina.  


The police contacted Comstock and told him they had located his car.  Five days after the incident, Comstock went to Palm Springs to pick up his car.  When he got there, he met with a detective, who showed him a six-pack of photographs.  Comstock immediately identified Juarez as the man who took his car.  


Juarez was charged with one count of carjacking in violation of section 215, subdivision (a).  The information also alleged Juarez personally used a firearm within the meaning of section 12022.53, subdivision (b).


Juarez testified at trial.  In August 2002, he was living in Cathedral City near Palm Springs.  He was unemployed and had been asked to vacate his apartment because he could not afford to pay the rent.  On August 24, the day of the incident, he planned to drive to his uncle’s house in La Puente and see if he could stay there until he found a job.


On the way to La Puente, Juarez’s car (a Cadillac) broke down.  He dropped it off at a Pep Boys store in Covina.  An employee there gave him a Pep Boys business card.  Juarez said he “was desperate” because he had no job, no place to live and no money to send to his family.
  So he walked to a store and bought a six-pack of beer.  He started drinking the beer
 and then he walked “for a long time.”  He did not have a gun on him.


Juarez came upon a car with its windows down.  He said the car “caught [his] attention because [he] didn’t have a car to get back home.”  There was no one near the car.  Juarez decided to take it.  With a chrome-colored beer can still in his hand, Juarez got in the car.  He saw the keys were in the ignition.  He “took off right away.”


Juarez drove the car to Cathedral City because he “did not want to create problems for [his] uncle” by bringing a stolen car to the house.  He planned to look for construction work and to use the car to drive to job sites.      


The jury found Juarez guilty of carjacking and found true the personal firearm use allegation.  The trial court sentenced Juarez to the upper term of nine years on the offense and imposed a consecutive 10-year term on the firearm use enhancement.  

DISCUSSION

I.
THE TRIAL COURT DID NOT ERR IN INSTRUCTING THE JURY WITH CALJIC NO. 2.15.


Using CALJIC No. 2.15, the trial court instructed the jury as follows:  “If you find that the defendant was in conscience [sic] possession of a recently stolen property [sic], the fact of that possession is not by itself sufficient to permit an inference that the defendant is guilty of the crime of carjacking.  Before guilt may be inferred there must be corroborating evidence tending to prove the defendant’s guilt.  However, this corroborating evidence need only be slight and need not by itself be sufficient to warrant an inference of guilt.  As corroboration you may consider the attributes of the possession of the time, place and manner [sic] that the defendant had an opportunity to commit the crime charged, the defendant’s conduct, and any other evidence which tends to connect the defendant with the crime charged.”


Juarez asserts several reasons why he believes this instruction was improper.  First, he argues this instruction informed the jury it could convict Juarez of carjacking if it simply found he was in possession of the car three days after the incident.  Obviously, this is not so.  The instruction specifically states possession is not enough:  “Before guilt may be inferred there must be corroborating evidence tending to prove the defendant’s guilt.”


Juarez next claims this instruction improperly shifted to him the burden of proving he did not commit a carjacking, and specifically that he did not use force or fear to take the car.  Our Supreme Court already has rejected this burden shifting argument.
  Considering the instructions as a whole, which the jury was charged to do, it was clear a guilty verdict required the prosecution to prove each element of the offense of carjacking beyond a reasonable doubt.
  


Finally, Juarez contends the instruction is an unconstitutional permissive use instruction because there was no “rational connection between the underlying fact [he was in possession of a stolen car] and the desired inference [he took the car by force or fear].”  As Juarez correctly points out, a permissive presumption is improper where “there is no rational way the trier could make the connection permitted by the inference.”
  Moreover, such a presumption is not justified unless “the evidence is ‘sufficient for a rational juror to find the inferred fact beyond a reasonable doubt . . . .’”
  


We conclude the instruction was proper in this case.  Comstock’s testimony provided substantial evidence of each element of the offense of carjacking and supported the rational connection between the proved fact – Juarez possessed the stolen car – and the presumed fact – Juarez carjacked Comstock.
   

II.
THE TRIAL COURT PROPERLY REFUSED TO INSTRUCT THE JURY ON VOLUNTARY INTOXICATION.


After the victim and Juarez had testified, Juarez requested the trial court instruct the jury on intoxication.  The trial court refused.  Juarez contends the trial court erred.  We disagree.


“A defendant is entitled to such an instruction only when there is substantial evidence of the defendant’s voluntary intoxication and the intoxication affected the defendant’s ‘actual formation of specific intent.’”
  Here, there was no evidence whatsoever indicating Juarez was intoxicated.  Juarez merely testified he bought a six-pack of beer and he started to drink it.  He did not say how much beer he drank.  Perhaps he only drank a few sips.  


Moreover, Juarez admitted at trial he had committed grand theft auto and had formed the specific intent to do so.  During closing argument, his counsel conceded he intended to take the car, keep it and use it in the future, and the evidence supported these statements.  Thus, even if Juarez had been intoxicated, it was clear he nonetheless formed the specific intent to commit a carjacking – he intended to permanently or temporarily deprive Comstock of possession of the car.  Accordingly, the trial court properly refused to instruct the jury on voluntary intoxication.

III. 
BECAUSE OF BLAKELY ERROR, THE UPPER TERM SENTENCE MUST BE REVERSED AND REMANDED FOR A POSSIBLE JURY RETRIAL OF THE FACTS PURPORTEDLY JUSTIFYING THAT SENTENCE.
The prosecution initially recommended Juarez receive a middle term sentence on the carjacking charge plus the 10-year enhancement for personal use of a firearm.  The trial court, however, instead imposed the nine-year upper term for the carjacking, resulting in a total 19-year sentence. 

The relevant statutory provision, Penal Code section 1170, subdivision (b), provides the court “shall [impose] the middle term, unless there are circumstances in aggravation. . . .”
  At the sentencing hearing the trial court found several facts it considered “circumstances in aggravation” justifying its decision to exceed the otherwise mandatory middle term.  As the court explained (with the significant factual findings italicized):

“I read and considered the paperwork supplied by both People, and the defense, and the probation department.

“I recall the testimony in this case that Mr. Comstock was making a pizza delivery with the Pizza Hut sign affixed to the top of his car.  I remember his car being a ‘tricked out,’ to use his phrase, automobile.  That he was approached by the defendant, who had a gun, and was forced to the ground.  And the car was taken.

“It does appear that the matter was not a spur of the moment, that we were miles away from the location where Mr. Juarez said he got off the freeway with a car that was dead, and he told us he had walked all this distance while thinking and drinking and drinking and thinking.  [¶]  Court does not find that to be particularly credible.

“Court finds that there was planning and sophistication involved in the commission of this crime.  [¶]  The court finds that there was more than one participant.  Mr. Comstock recalled a white truck that was moving at just about the same time that the defendant drove off with the -- I believe it was a Honda, that belonged to Mr. Comstock.

“I’m also going to find Mr. Comstock was a vulnerable victim, not perhaps within the traditional sense of the vulnerable victim, but any kid who’s involved in pizza delivery with a big pizza sign on top, anybody that knows anything about American culture knows that they come and go, and they stop, and they have some money, and they know where they start because they always start at the Pizza Hut, they always return to the Pizza Hut.

“In mitigation the defendant has no particular -- no practical record, per se, under 4.423(b)(1).

“As I said before, I find the defendant’s testimony and story inherently incredible.  

“I find the factors in aggravation outweighs [sic] those in mitigation.”

At the time this case was tried and the sentence imposed there was no question the trial judge was empowered to make the above factual findings and based on them to order an upper term sentence.  However, two weeks after the parties completed the initial round of briefing in this court, the United States Supreme Court decided Blakely v. Washington.
  This decision cast doubt on a “regime . . . in which a defendant . . . would routinely see his . . . potential sentence balloon . . . based not on facts proved to his peers beyond a reasonable doubt,” but on facts the judge finds to be “more likely . . . right than . . . wrong.”
  Juarez’s counsel filed a “supplemental” brief addressing the issue whether the trial court’s aggravation of Juarez’s sentence on the carjacking count represented an unconstitutional denial of Juarez’s constitutional rights to trial by jury and to a verdict beyond a reasonable doubt on all facts which increase his punishment.  The Attorney General filed a responding brief focused solely on that issue.

A.
Blakely Extends Apprendi’s Requirement a Jury Decide All Facts Affecting the Length of a Defendant’s Sentence to Include Factors Raising the Term of Imprisonment Above the Middle Term. 

In Apprendi v. New Jersey,
 the United States Supreme Court for the first time introduced an important new principle potentially affecting sentencing proceedings around the country.  It declared the constitutional rights to trial by jury and proof beyond a reasonable doubt require reversal of sentence enhancements based on factual determinations made by trial judges rather than jurors.
  The majority struck down a New Jersey statute allowing a trial court to raise the maximum sentence it could impose for certain offenses if the judge – not the jury – found the defendant was motivated by racial bias when he committed the crime.
  In doing so the nation’s high court announced a broad principle.  “Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”
 
 
Our nation’s high court accompanied this principle with a warning – state legislatures and courts could not avoid this constitutional imperative by characterizing the factual determinations to be made as sentencing factors rather than elements of the offense.  “[T]he relevant inquiry is not of form, but of effect – does the required finding expose the defendant to a greater punishment than that authorized by the jury's guilty verdict?"
  In a very real sense, Blakely merely represents the Supreme Court emphasizing it meant what it said by the above statement. 

After Apprendi, it was possible to distinguish this state’s sentencing scheme from New Jersey’s on grounds that, while a judge could impose a “high term” based on facts the judge rather than a jury found, this increased sentence did not exceed the “maximum term” the Legislature had created for the offense.  Accordingly, California’s sentencing system did not offend Apprendi despite the lack of a jury finding the “factors in aggravation” were true.  This position appeared reasonable given the specific structure of the New Jersey sentencing system found wanting in Apprendi as well as some of the language contained in the Apprendi opinion, particularly its emphasis on the clause, “maximum statutory term,” as the outside limit within which a judge’s sentencing discretion must be exercised.

As the Apprendi opinion explains: “The New Jersey statutory scheme that Apprendi asks us to invalidate allows a jury to convict a defendant of a second-degree offense based on its finding beyond a reasonable doubt that he unlawfully possessed a prohibited weapon; after a subsequent and separate proceeding, it then allows a judge to impose punishment identical to that New Jersey provides for crimes of the first degree, [citation], based upon the judge's finding, by a preponderance of the evidence, that the defendant's ‘purpose’ for unlawfully possessing the weapon was ‘to intimidate’ his victim on the basis of a particular characteristic the victim possessed.”
  Thus, under the New Jersey scheme, the weapons possession charge was the main offense decided by a jury and the “hate” motivation was a separate statutory “enhancement” based entirely on a finding a judge was allowed to make. 

The California sentencing scheme appeared clearly distinguishable from New Jersey’s unconstitutional arrangement.  Here the prosecution already must plead and prove any statutory “enhancement” to a jury before it can be used to increase a defendant’s sentence.

In addition, our courts could take comfort from language in the Apprendi opinion apparently endorsing a wide grant of discretion to judges in the sentencing process so long as that discretion did not result in a term exceeding the “statutory maximum.”  As the United States Supreme Court explained: “We should be clear that nothing in this history suggests that it is impermissible for judges to exercise discretion – taking into consideration various factors relating both to offense and offender – in imposing a judgment within the range prescribed by statute.  We have often noted that judges in this country have long exercised discretion of this nature in imposing sentence within statutory limits in the individual case.”
  

Thus, the California statutory scheme appeared to dodge the constitutional bullet that brought down the New Jersey arrangement.  Here the Legislature sets a “statutory maximum” term for each offense.  It then provides trial judges with discretion to choose among three levels of punishment, two of them below and one at that statutory maximum. But no matter which term a trial judge chooses and for whatever reason, it cannot and will not exceed the statutory maximum for the offense of which the jury had convicted the defendant.  True, the Legislature and by delegation the Judicial Council set forth “criteria” in the form of aggravating and mitigating factors which govern a judge’s choice between the three levels of punishment inflicted on a given defendant.  Nonetheless, no matter which level the judge chooses, it cannot and will not exceed the “statutory maximum.”  Consequently, our courts felt secure Apprendi did not require a jury finding as to the factors in aggravation even when a judge’s affirmative finding on those factors would lead to a sentence substantially higher than the court could otherwise impose for the offense of which the jury had convicted the defendant. 

But then along came Blakely.  

Blakely v. Washington
 clarified what the Supreme Court meant by a “statutory maximum term” and also confirmed its intent to elevate substance over form.  Washington’s statutory framework established a “statutory maximum” of 10 years for the defendant’s offense, second-degree kidnapping.  That maximum, in turn, was lowered to a “standard” term of 53 months for the specific form of kidnapping to which this defendant pled guilty – kidnapping with a firearm.  However, a trial court could raise the sentence above this “standard term” – so long as it remained at or below the “statutory maximum” of 10 years – if it found “‘substantial and compelling reasons justifying an exceptional sentence.’”
  As the Supreme Court pointed out the Washington statute “lists the aggravating factors” sufficient to furnish “‘substantial and compelling reasons,’” for raising the term of imprisonment, but these aggravating factors are only “illustrative not exhaustive.”

At the trial level in Blakely, the defendant pled guilty to second-degree kidnapping with a firearm, a crime which carried a “standard” term of 53 months.  At sentencing, the trial judge found he had committed this offense “with ‘deliberate cruelty,’” one of the specific “aggravating factors” listed in the statute.
  The Washington appellate court and its Supreme Court upheld the trial court’s right to make the finding justifying the elevation of the defendant’s sentence from 4.4 years to 6.5 years – an enhancement of almost 50 percent.
  The United States Supreme Court differed, however.

The majority opinion in Apprendi was authored by Justice Stevens.  The majority opinion in Blakely was authored by Justice Scalia.  Both opinions extol the historical and preeminent value of the jury not only in the American legal system but indeed to our entire system of government.
  Justice Scalia’s opinion in Blakely also provides  background, reciting the New Jersey statute found unconstitutional in Apprendi “authorized a 20-year sentence, despite the usual 10-year maximum, if the judge found the crime to have been committed” because of the defendant’s racial hatred.
  But then Justice Scalia’s majority opinion goes on to demonstrate why it was not critical to the Apprendi decision and especially its rationale that the absolute maximum for the offense of which the jury convicted the defendant was less than what the judge imposed. 

“In this case, [the defendant] was sentenced to more than three years above the 53-month statutory maximum of the standard range because he had acted with ‘deliberate cruelty.’  The facts supporting that finding were neither admitted by [the defendant] nor found by a jury.  The State nevertheless contends that there was no Apprendi violation because the relevant ‘statutory maximum’ is not 53 months, but the 10-year maximum for class B felonies . . . .  It observes that no exceptional sentence may exceed that limit.  [Citation.]  Our precedents make clear, however, that ‘the statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.”

To further underline the two principles it announced in Apprendi – first, jury findings are required for all facts affecting a defendant’s punishment and second, as to this requirement, substance trumps form – Justice Scalia’s majority opinion continued: “In other words, the relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.  When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury has not found all the facts ‘which the law makes essential to the punishment,’ [citation], and the judge exceeds his proper authority.”
  For anyone who still failed to see the point, Justice Scalia made it once again:  “The ‘maximum sentence’ is no more 10 years here [in Washington’s statutory scheme where that was the outside limit no matter what factual findings the trial court made] than it was 20 years in Apprendi (because that is what the judge could have imposed upon finding a hate crime)  . . . .”
  

Thus, Justices Scalia and Stevens, the Yin and Yang of the current United States Supreme Court, writing for the majority of that court in two successive opinions on the same fundamental issue, have made it clear beyond dispute – the “statutory maximum sentence” is that term of imprisonment which a trial judge can impose based solely on the findings the jury necessarily made in reaching its verdict and without the judge making any further findings of fact.  Which leads to the next question – what does this mean for the constitutionality of the present sentencing scheme in California?  

In this court’s view, it is difficult to distinguish the California sentencing scheme from the Washington system in a way which avoids the Apprendi-Blakely problem and impossible to do so without elevating form over substance, something the Supreme Court has cautioned it will not tolerate.  For, under our system, like Washington’s, unless and until a judge makes a factual finding, e.g., one or more “circumstances in aggravation” exist, the highest term a defendant can receive is the “middle term.”  The fact we label the enhanced sentence the trial judge’s factual finding justifies an “upper term” while Washington calls it an “exceptional sentence” is in the nature of a difference in form not substance.  Nor is it more than a difference in form that Washington calls the presumptive sentence the jury verdict alone will justify a “standard sentence” while California law labels it the “middle term” sentence.  

These differences in terminology and some differences in overall structure do not alter the fundamental vice the Supreme Court identified in Blakely.  In both Washington and California, the “judge inflicts punishment that the jury’s verdict alone does not allow”
 based on factual findings the judge not the jury makes.  In Washington, a trial court uses its own factual findings about “aggravating facts” to impose an “exceptional sentence” rather than the “standard sentence” authorized by the “jury verdict alone.”  Here, the trial court uses its own factual findings about “circumstances in aggravation” to impose an “upper term” sentence rather than the “middle term” sentence, which is the highest term of imprisonment the court can order based on the “jury verdict alone.”  Consequently, in either state “the jury has not found all the facts ‘which the law makes essential to the punishment,’. . . and the judge exceeds his proper authority.”

Nor are the factual findings judges are allowed to make in California different in type or substance from those Washington judges use for the same purpose: to determine whether a defendant’s sentence is to be increased above that authorized by the jury verdict.  Many of the “circumstances in aggravation” California judges use are aspects of the particular crime of which the jury found the defendant guilty but were not independent findings in the jury verdict.  Some involve specific characteristics of the acts the defendant committed during the course of the offense – such as using a weapon, exhibiting great violence, picking on a “particularly vulnerable victim,” and the like.  Others focus on the effects his crime produced – inflicting great bodily injury, taking something of great monetary value, and the like.  Still others of these circumstances implicate the mens rea with which the defendant acted – such as with callousness or viciousness, or with careful planning.
    

The California “circumstances in aggravation” are of the same species as the “racial hate motivation” finding the Supreme Court held a judge could not make and use to enhance the sentence in Apprendi.  They also are in the same league with the “deliberate cruelty” finding the nation’s high court disapproved for similar reasons in Blakely.

In two recent cases, People v. George
 and People v. Lemus,
 two different panels of the Fourth District’s San Diego division have reached the same conclusion – a trial court cannot itself find “circumstances in aggravation” and on that basis escalate a sentence to the upper term without violating Blakely.


There was only one dissenting justice among the six deciding these two cases.  That dissent, in People v. Lemus,
 states the contrary position as ably as it can.
  But we are concerned this position relies too heavily on differences in form rather than substance.  The dissenter seeks to uphold California’s sentencing scheme by distinguishing it from Washington’s constitutionally defective approach on the following two grounds:  “California’s sentences are drawn from single statutes, each of which contains a range of discretionary choices.  Washington authorized sentences drawn from multiple statutes. 

. . . The second erroneous assumption [in the majority opinion] is that our statutory midterm is the point at which the sentencing function must always begin. . . .  I conclude the application of the middle term is not the beginning of the sentencing choice to be made; rather, it is the conclusion to which the defendant is entitled if the court finds no aggravating or mitigating factors.  Thus it is in the absence of such factors that the court ‘shall’ then impose the middle term.”
  


As to the first point in the Lemus dissent, a fair reading of Blakely suggests it is irrelevant whether the sentencing scheme is embodied in a single statute for each offense or draws from several statutes – so long as the sentence a defendant receives is based in part on factual determinations made by judges rather than juries.  Moreover, as a matter of fact California trial judges, like their fellow judges in Washington, also have to consult several statutes and court rules in order to assemble the combination of  rules and criteria they are expected to apply in deciding whether a defendant should receive an upper term, a middle term, or a low term.  The statute defining each offense only lists those three optional sentences but says nothing about how a judge goes about choosing among them.  A judge must look to an array of other statutes and court rules when making that choice.  In doing so, judges must make findings, many of them implicating details of the criminal act, its effects on the victim, and the defendant’s mens rea while committing that crime – all facts the Supreme Court has determined are properly decided by a jury not a judge.  

As to the second “difference” the Lemus dissent offers, it appears irrelevant whether the trial court starts or ends with the upper term.  In either event, it cannot impose it without making factual findings beyond what the jury did.

For all these reasons, we conclude California’s present basic sentencing scheme is unconstitutional to the extent and in the situations where it permits trial judges to impose upper term sentences based on factual findings, other than the fact of prior convictions, which the court makes and which have not been submitted to and found by a jury.


B.
Juarez Did Not Forfeit His Claim of Blakely Error by Failing to 



Object on That Ground at the Time of Sentencing.


The Attorney General argues Juarez forfeited his claim of Apprendi-Blakely error by not objecting when the trial court undertook to make the findings as to the factors in aggravation and used them to elevate the sentence from the middle term to the upper term.  This forfeiture argument is predicated primarily on the United States Supreme Court’s decision in United States v. Cotton
 and the California Supreme Court’s decision in People v. Scott.
  A Third District panel recently found forfeiture
 based on Cotton while two panels of the Fourth District’s San Diego division have rejected a forfeiture claim,
 but focused primarily on the issue as framed by our Supreme Court’s opinion in Scott. 




1.
Juarez had a valid claim of “plain error” under the United 




States Supreme Court’s opinion in United States v. Cotton. 

Turning first to United States v. Cotton,
 the opinion the Third District found so persuasive, we find that properly construed this decision justifies forfeiture of a defendant’s claim of Blakely error only when that error is harmless.  But if an error is harmless it matters little a court can also say the claim of error is forfeited.  Consequently, it is not clear United States v. Cotton advances the Attorney General’s position significantly. 

The facts in Cotton bear little resemblance to Juarez’s situation.  There the Apprendi violation was the by-product of a defective indictment omitting a quantity allegation in a major drug conspiracy prosecution.
  The defendants failed to object to this undoubtedly inadvertent omission
 and consequently the jury had no occasion to make a formal finding about the amount of drugs involved.  Nor did the defendants object when the trial court nevertheless made this finding itself and imposed the higher sentences those quantities warranted.
  This contrasts with the instant case where the absence of any mention of charging allegations or jury consideration of the “circumstances in aggravation” the trial court used to increase Juarez’s sentence is attributable to deliberate universal policy decisions embodied in statutory law.  

In Cotton the prosecution omitted a fact it would have re-alleged had the defendants objected.  In this case, if Juarez had objected on grounds these facts in aggravation should have gone to the jury, the prosecutor and the trial court would have responded that under California law these facts in aggravation were for the judge not the jury to find.  So in this case any objection would have had no effect, while an objection in Cotton would have led to a cure.

This alone would be enough to remove Cotton as precedent for the proposition Juarez in this case forfeited his Blakely claim by failing to raise it at sentencing.  But there is another reason, too, for finding it inapplicable to the appeal before this court.  In Cotton, the United States Supreme Court focused on the “plain error” rule and whether it applied to excuse the defendants’ failure to object on Apprendi grounds at the trial level and thus preserve that claim on appeal.  Since Apprendi was filed after the Cotton defendants had been tried and sentenced there was no question the federal appellate courts could consider that issue if but only if it constituted “plain error” under federal law.
 

The Supreme Court easily found the failure to submit the drug quantity to the jury was not only “error” but also “plain.”
  But the court then highlighted other prerequisites which had to be satisfied before a claim of error not raised in the trial court could be considered on appeal.  The “plain error” must be one “‘that “affect[s] substantial rights”’” and “‘seriously affect[s] the fairness, integrity, or public reputation of judicial proceedings.’”
 The Supreme Court found it unnecessary to determine whether the plain error in Cotton “affected substantial rights” because “even assuming respondents’ substantial rights were affected, the error did not seriously affect the fairness, integrity, or public reputation of judicial proceedings.”
  

And why did the omission of the quantity allegation from the charging instrument not “seriously affect the fairness, integrity or public reputation” of this proceeding?  A simple reason, the same or nearly the same as what California courts call “harmless error.”  As the United States Supreme Court explained:  “The evidence that the conspiracy involved at least 50 grams of cocaine base was ‘overwhelming’ and ‘essentially uncontroverted.’ . . .  Surely the grand jury, having found that the conspiracy existed, would have also found that the conspiracy involved at least 50 grams of cocaine base.  [¶] . . . [¶] . . . The real threat then to the ‘fairness, integrity, and public reputation of judicial proceedings’ would be if respondents, despite the overwhelming and uncontroverted evidence that they were involved in a vast drug conspiracy, were to receive a sentence prescribed for those committing less substantial drug offenses because of an error that was never objected to at trial.  [Citation.]”
  

Thus, in essence, United States v. Cotton stands for the following proposition: an appellate court need not consider a new and at the time of trial an unrecognized constitutional error which a defendant failed to raise in the trial court if – but only if – there is “overwhelming evidence” the result would have been the same even if the defendant had lodged that objection at the appropriate time.  Otherwise, the court’s failure to hear the appeal would “seriously affect the fairness, integrity, or public reputation of the judicial proceeding.”  

Thus, when a defendant fails to object in the trial court because “‘the law at the time of trial was settled and clearly contrary to the law at the time of appeal,’”
 Cotton only precludes consideration of that error if the appellate court finds it to be “harmless error.”  Once the appellate court finds the error harmless, it can declare the defendant forfeited his or her right to appeal on that ground.  Of course, in California, once a court finds the error harmless it can, alternatively, affirm the defendant’s conviction on that basis without deciding whether defendant forfeited the claim.  

In any event, as explained below (see pages 26-28, infra), the “plain errors” Juarez raises in this case are not harmless.  Unlike Cotton the evidence supporting the “circumstances in aggravation” was not so “overwhelming” the jury “surely” would have found them to be true.  Accordingly, under Cotton, these were not only “plain errors” but errors that “seriously affected” the “fairness” and “integrity” and possibly even the “public reputation” of this judicial proceeding.  As a result, Juarez did not forfeit his Blakely claim by failing to raise it in the trial court.



2.
Juarez did not forfeit his Blakely claim under the standards 




established  by People v. Scott, because an objection at the 




sentencing hearing would have been futile.

Since the United States Supreme Court’s Blakely decision was issued, several appellate courts have held the California Supreme Court’s decision in People v. Scott does not mean defendants waived their Blakely claims by failing to raise them in the trial court.  As a general rule, People v. Scott indeed requires defendants to challenge any alleged defect in the trial court’s aggravation of a sentence before or during the sentencing hearing:  “We conclude that the waiver doctrine should apply to claims involving the trial court’s failure to properly make or articulate its discretionary sentencing choices.  Included in this category are cases in which the stated reasons allegedly do not apply to the particular case . . . .”
  The purpose is to allow the trial court to address and correct what most often are correctible errors, thus conserving judicial resources especially at the appellate level.
 

Other appellate courts have found at least two interrelated reasons for concluding the rule announced in People v. Scott does not apply to Blakely claims raised for the first time on appeal where sentencing occurred before the Supreme Court filed its Blakely decision.  

First, as the Fourth District (Division 1) emphasized in People v George, the Scott rationale is limited to claims of error which a trial court could detect and would have corrected if brought to the judge’s attention at that stage.  A not-yet-announced constitutional defect in the sentencing decision-making process is not such a claim.
 

Second, as the Sixth District emphasized in People v. Barnes,
 a defendant cannot be deemed to have forfeited his Blakely claim because it would have been “futile” to have objected on that ground in the trial court.  Citing to a number of California Supreme Court opinions, the Barnes court observed:  “‘Reviewing courts have traditionally excused parties for failing to raise an issue at trial where an objection would have been futile or wholly unsupported by substantive law then in existence.  [Sic.]  [Citations.]
  [¶] . . . [¶] . . . In the light of [then existing] precedent, we conclude that it was reasonable for a defense attorney not to object at sentencing that the court could only rely on facts found by the jury beyond a reasonable doubt.  The holding of Blakely was sufficiently unforeseeable that we find no forfeiture due to defendant’s failure to object at sentencing.” 

These principles guide our review of the case before this court.  At the time of Juarez’s sentencing in trial court no California court had recognized as valid an Apprendi objection to a trial court’s authority to increase a sentence based on the court’s own finding of “circumstances in aggravation.”
  Thus, it would have been futile and probably foolhardy for Juarez’s trial counsel to raise such an objection at the time of Juarez’s sentencing hearing.  Likewise, if Juarez’s counsel had objected at that point there is no chance the trial court would have “corrected” the error by convening a jury to consider the aggravating factors before using them to enhance Juarez’s sentence.  Thus, there is no chance such an objection would have furthered the goals of judicial economy the Supreme Court’s Scott opinion sought to advance.  We conclude it would be neither realistic nor fair for this court to now punish Juarez for his lawyer’s failure to make that futile gesture at that time.  

Furthermore, as discussed in the prior section, at a minimum this federal constitutional error is subject to “plain error” review and applying that standard clearly warrants full consideration of the Blakely error in this appeal.
  And finally, even if we deemed Juarez to have forfeited his unforeseen and unforeseeable Blakely claims, we would “nonetheless exercise our discretion to address those claims on the merits as they present important questions of constitutional law,” as the Third District did in People v. Marchand when confronted with an Apprendi issue not raised in the trial court.
  For all these reasons, we now consider whether the Blakely error we identified earlier in this opinion requires reversal of the upper term the trial court imposed on Juarez’s carjacking conviction under the circumstances of this case.  

C. The Blakely Error Was Not Harmless In This Case.
Juarez urges Apprendi-Blakely error requires per se reversal of his upper term sentence on the carjacking charge.  We are persuaded the Chapman
 standard applies instead to this federal constitutional error.
  In this instance, however, the result is the same because applying the latter standard we are compelled to reverse this sentence

One of the “circumstances in aggravation” the trial court used to elevate Juarez’s sentence from the middle term to the upper term provides a classic illustration of what concerned the United States Supreme Court in Apprendi and Blakely.  The trial court found Juarez’s crime to have involved “planning and sophistication.”  The judge based that ultimate finding, in turn, on other factual findings – an inference another person was involved and had driven Juarez to the scene and a disbelief of Juarez’s account of how he arrived there.  None of these facts and inferences, however, were found true by the jury.  Moreover, the jury could have found Juarez guilty of the carjacking and the gun possession enhancement without deciding the crime involved “planning and sophistication.”  That is, the jurors could have disbelieved Juarez’s testimony he found the victim’s vehicle empty and merely drove it away, yet believed he walked there or otherwise arrived on the scene without the help of another person and without a sophisticated plan to accomplish this crime.  (Or they could reasonably have found him guilty of the carjacking and gun use enhancement without even considering whether a third party and vehicle or any other indicia of planning and sophistication were involved.)


This planning and sophistication factor is analogous to the “premeditation and deliberation” element of first-degree murder.  The difference is that premeditation and deliberation must be proved to a jury in order to elevate the punishment from that associated with second-degree murder to that associated with first-degree murder.  But whether carjacking or some other felony involves planning and sophistication is, under California’s present sentencing scheme, a fact decided by a judge.  And, on the basis of its own finding of that fact, the trial judge increases the punishment for that felony – often by as much or more than the trial courts did in Apprendi (doubling term) and Blakely (69 percent increase).  In this case, the trial court’s own finding of “circumstances in aggravation” lifted the sentence on the carjacking count from the five-year middle term to a nine-year upper term.  This represents a larger sentence enhancement in both absolute terms (four years rather than three years, one month) and as a percentage of the term authorized “solely” on the basis of the jury verdict (80 percent increase in prison time versus 69 percent) than that the Supreme Court reversed in Blakely.

The other “circumstance in aggravation” the trial court used here to elevate the sentence from the middle term to the upper term was likewise neither found by the jury nor can it reasonably be implied by its verdict.  That is the finding the victim – a pizza deliveryman – was “particularly vulnerable.”  The jury could easily have returned guilty verdicts on both the carjacking charge and the gun use enhancement even if they considered the victim not particularly vulnerable or even nearly invulnerable.  One does not have to be a vulnerable victim to yield possession of one’s vehicle when confronted with a firearm.  


On the evidence presented to this jury, a reasonable juror could have entertained a reasonable doubt as to both of the “circumstances in aggravation” this trial court used to elevate Juarez’s sentence from the middle term to the upper term.  The “evidence of planning and sophistication” was rather weak – chiefly a vehicle observed in the vicinity which pulled away from the curb about the same time as the carjacking occurred which may or may not have been driven by an unidentified and uncharged accomplice who may or may not have taken Juarez to the scene as part of a conspiracy between them.  Nor were the indicia of vulnerability very strong in this case involving, as it did, a male pizza deliveryman.  There was not evidence he was disabled, puny, or otherwise more vulnerable than the average pizza deliveryman.  Even the trial court mentioned this was not your typical vulnerable victim. 

The evidence here may well have been sufficient to support a jury finding even beyond a reasonable doubt that one or both these factors in aggravation were present.  But the evidence is by no means so overwhelming we can say beyond a reasonable doubt the outcome would have been the same had these factors been submitted to the jury as required by Apprendi-Blakely.  Accordingly, the failure to do so constitutes Chapman error requiring reversal of the upper term sentence on the carjacking charge.  As a result, we are compelled to reverse and remand to the trial court for resentencing.

IV.
THE TRIAL COURT’S RESTITUTION ORDERS NEED 




CLARIFICATION.

Juarez asks this court to order the trial court to amend the abstract of judgment to “correct” the amount of restitution ordered.  In response, the Attorney General expressed confusion as to the actual amount of the restitution fine(s) the court imposed.

At the sentencing hearing, the trial court ordered Juarez to pay a $3,800 restitution fine to the “victim restitution fund.”
  In addition, the court ordered Juarez to pay a $3,800 parole revocation fine.
  The court retained jurisdiction “to determine actual restitution” and set another hearing for this purpose.  At the further restitution hearing, witnesses testified and the trial court received exhibits concerning the victim’s losses.  The court ordered Juarez to pay a restitution fine in the amount of $692.11.

Apparently Juarez believes the trial court intended to impose the $692.11 fine in place of the $3,800 fine.  The Attorney General suggests the court may have intended to impose two separate fines, one to the restitution fund
 and one to the victim.

We conclude the trial court’s restitution orders need clarification.  Accordingly, we order the trial court to address this issue upon remand, and clarify and/or re-evaluate these orders as necessary.    


DISPOSITION


The upper term sentence on the carjacking count is reversed and remanded to the trial court for resentencing consistent with the views expressed in this opinion.  Upon remand, the trial court also shall clarify and/or re-evaluate its restitution orders.  In all other respects, the judgment is affirmed.
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