
HOW TO:
Ask the Small Claims Court to cancel (vacate) the decision because you did not appear at the hearing.  

WHEN TO USE:

· You did not appear at your small claims hearing and disagree with the Judge’s decision.
· If you want to ask the court to vacate (cancel) the judgment, you have to file within 30 days from the date the clerk mailed the Notice of Entry of Judgment.
· If you were not served with a copy of the Small Claims paperwork, you have to file within 180 days from the date that you first learned about or should have learned about the judgment against you.
The Small Claims Advisor is available by phone 

Monday – Friday, 2:30pm-5:00pm
(408) 370-4440, EXT.6
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Instructions
A. Fill out the attached blank form (type or print in blue or black ink):
· Notice of Motion to Vacate (SC-135)
B. How to File Your Papers—Follow these easy steps in order:

1.  Make at least 2 copies of your completed papers (one for you, one for the other party).

2. Bring or mail the original and all the copies to the Clerk’s Office in the courthouse where the case was heard.  You will have to pay a filing fee of $20.00.  The court will mail a copy of your motion to the other party.
If your income is low and you want to ask to not pay the filing fee, fill out and turn in an Application for Waiver of Court Fees and Costs packet (#FW-001 and FW-003). You can get a packet from the Clerk’s Office or the Self-Service Center.  Sample fee waiver forms are available at the Self-Service Center. Turn your fee waiver forms into the clerk. They will present your forms to the Judge for his or her approval. You may be asked to include a paystub or other proof of income or disability and may be asked to return the next business day to pick up your filed papers, or they may be mailed to you.
3. The clerk will fill in the court date, return one of the copies to you and mail the other copy to the other party.

C. When You Come to Court—You must go to the court date and tell the Judge the reason you did not go to your last court date.  
D. What Happens After the Court Hearing—There are two possibilities depending on the Judge’s decision.

1.  If the Judge decides that you had a good reason for missing your court date, the Judge will vacate (cancel) the judgment.  Then, if all of the parties are present and ready, the case may be reheard the same day.  However, if all of the parties are not present or are not ready, a new hearing date will be scheduled.
2.  If the Judge decides that you did not have a good reason for missing your court date, the Judge will deny your request.  If you are the defendant in the case, you will have ten days to file an appeal on the denial of your motion to vacate.




How to Ask the Court to Cancel the Judgment and Have a New Hearing








