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PREFACE

The increase in propria persona (“pro per”) litigation in addition to the traditional
delivery of legal services through the representational/advocate model has
created the need for a new legal practitioner. More and more legal service
providers are evolving into non-traditional, non-representational, non-adversarial
attorneys and non-attorneys and as such face issues not envisioned by the

existing Rules of Professional Conduct and not addressed in the law of
professional ethics.

As the traditional delivery systems for legal services evolve in response to the
marketplace demands of the 21st Century, the ethical issues and governing
professional responsibility standards that address the manner in which legal
services have been delivered for the past two hundred years no longer achieve
their intended purpose. Further, the standards that apply may differ as the
nature of the provider (governmental vs. private; court vs. traditional legal
service provider), the type of services provided (advocacy vs. advice), and the
capacity of the individual providing the services (attorney vs. non-attorney, court
employee vs. legal service employee) change and evolve.

Do the “canons” upon which the existing Rules of Professional Conduct are
based adequately address these issues? Do we need a new articulation of
those “canons” in new rules? Do we need new “canons™? How should these “
canons” address the traditional role of the legal services advocate and the
emerging role the court is undertaking in providing access to justice? Are there
core “canons” or “values” that we can identify which can serve as the foundation
upon which informed access to legal assistance for the general public,
protection of the public in the rendition of legal services, and the role of the legal
profession in the administration of justice can be established and preserved in an
integrated and effective fashion?

“Today, access to justice for poor Californians is at best an unfilled
promise and at worst a cruel hoax. * * * Recent legal needs studies have
quantified the wide gap between the ideal of equal Justice for all and the



reality of no justice for many in California and the rest of the nation.
Studies by the American Bar Association and bar associations in at least
15 states demonstrate that approximately three out of four poor people
who have a legal problem will not receive legal assistance.”
And Justice for All, Fulfilling the Promise of Access to
Civil Justice in California, Office of Legal Services, State
Bar of California, Access to Justice Working Group (July
1996).

“As California Bar members view the future, the picture they see is far

from rosy: a court system struggling to deal with increasing demands from
the public in the face of declining financial resources; a public
increasingly aware of legal remedies for its problems but without the
wherewithal to pay for legal services; and a profession struggling to deal
with the challenges posed by growth and social change.”

California Lawyer View the Future: A Report to the
Commission on the Future of the Legal Profession, Rand
Corporation (1994).

“The delivery of legal services in the United States faces unprecedented
challenges.  Revolutionary advances in technology and information
sharing, the globalization of the capital and financial service markets, and
more expansive government regulation of commercial and private
activities have reshaped client demands for legal advice and advocacy.”

American Bar Association Commission on
MultiDisciplinary ~ Practice  Background Paper on
MultiDisciplinary Practice: Issues and Developments
(January 1999).

“It is 2020. * * * The single California trial court that came into being in
the mid-1990's has evolved almost beyond recognition: it is a true,
multidimensional” public justice system. No longer merely ‘multidoor’,
its approach to dispute resolution represents complementary, mutually
supporting relationships among the third branch, other government
agencies, and the private sector. * * * The paradigm shift in justice is not
merely the product of new structures and processes. 1t is also the result of
better informed disputants, lawyers wearing hats other than the
traditional adversary ones, court personnel playing new roles, and new
ways of sequencing and managing the resolution process.”

Justice in the Balance 2020, Report of the Commission on
the Future of the California Courts (December 1993).




“* ok * [A]lthough it is legitimate to consider modifications to the
professional rules governing the traditional Jorms of practice by which
consumers of legal services are served by the legal profession as we enter
the new millennium, any such changes must be carefully and thoroughly
considered to assure that a firm infrastructure exists to support the
success of any such changes * * *”

The State Bar of California Report with Recommendations
to the ABA House of Delegates on MultiDisciplinary
Practice (August 1999).

“* * * [T]he core values of the legal profession, including competence,
independence of professional judgement, protection of confidential client
information, loyalty to the client through the avoidance of conflicts of
interest, and pro bono publico obligations [must be preserved].”

American Bar Association Commission on
MultiDisciplinary Practice, Draft Recommendation to the
ABA House of Delegates scheduled for July 2000.

“Some lawyers will be visionaries for change, others will resist it and still
others will have it wash over them. The legal profession is a mosaic of its
members, it is also a microcosm of society replete with differing
subgroups, differing perspectives, and differing interests and objectives.”

Final Report of the Commission on the Future of the Legal
Profession and the State Bar of Califorma, State Bar of
California, (April 1995).
SELECTED ISSUES
Defining the Scope of Services to Be Delivered
If the service provider is not “ representing” the “ customer”, does the
service provider advise the “customer” of this? How does the service
provider define the scope of the services provided?

Is a written disclosure sufficient? Is written consent required?

Must the service provider assure that the “customer’ understands the
disclosure? How can this be accomplished?

What if the service provider offers both * representational” and “
non-representational” services? When does a “ customer’ become a“



client™?.

Resources: Business and Professions Code Section 6147, 6148
Nichols v. Keller (1993) 15 Cal.App.4th 1672 [the scope of
representation may be limited]
Formal Opinion No. 502, Los Angeles County Bar
Association Professional and Ethics Committee (November
4,1999)]
Disclosure Forms

Attorney- Client Privilege/Confidentiality/Privacy

Does the Attorney-Client privilege apply?
If not, is the *“ customer’ entitled to a *“ confidential” relationship
nevertheless"?

What does the service provider do when the “ customer” provides
information of a confidential nature that would be privileged if an
attorney-client relationship existed?

If private information is relevant and material to the proceeding before the
court, does the service provider provide it to the court?

If there is no confidential relationship, are the records and files of the
service provider subject to discovery? Can the service provider be
compelled to testify regarding their discussions with the “customer”?

Resources: Rule 5-120, Rules of Professional Conduct [Member as
Witness]
Evidence Code Sections 950 et seq.
Business & Professions Code Section 6068(e)
Family Code Section 10013

Impartiality v. Advocacy

What is the appropriate role of the court-employed facilitator? Do they
advocate or simply educate?

Where does education end and advocacy begin?
Is the ultimate duty to the “customer” or to the court?
If the court errs, is it education, advocacy or disloyalty to the court for a

court-employed facilitator to “advise” the “customer” to use an established
appeal process to challenge the court?



Iv.

Is there a difference between “informing” a “ customer” of an appeal
process and “advising” a “customer” to pursue an appeal?

How does the court-employed facilitator respond to the court itself when
the bench officer asks the facilitator what the “real story is,” or seeks a
suggestion as to what the outcome should be?

What is the advocacy role of the non-court system self-help provider?

What role, if any, does the court-employed facilitator and self-help
provider have in the courtroom during a hearing before the court?

How can a service provider and a delivery system maintain impartiality
when the service provider is assisting both sides simultaneously. For
example, a service provider assists an alleged victim in a domestic
violence case and the next day the alleged batterer seeks help from the
same service provider. Are there steps that can be taken to insure that
both parties receive the same level of assistance? What if the evidence
clearly supports the victim's case? What if the batterer threatens the
victim in your presence?

Resources: Business and Professions Code Section 6068, 6068(b)
Family Code Sections 10013, 10015
Cannon 1, Code of Judicial Ethics [Upholding the
Independence of the Judiciary]

Education v. Advice

Do court-employed facilitators and self-help providers “advise” or simply
educate’? What is the difference? Does it matter?

How does a service provider respond to a “customer” who asks “help me,
tell me what | should do?”

Resources: John M. Greacen, The Distinction Between Legal
Information and Legal Advice, Developments Since 1995

Family Law Code Sections 10004, 10013
Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542 [legal
advice consists of counsel and the preparation of documents
by which legal rights are secured)
People v. Landlords Professional Service (1989) 215
Cal.App.3d 535, 542 [legal advice consists of consultation,
explanation, recommendation or other assistance in
selecting particular forms, filling out those forms, or



VI.

VIL

suggesting or advising how form should be used in
addressing particular legal needs]

Conflicts of Interest

If the service provider is not “representing” the “customer”, is there ever
an opportunity for a conflict of interest to arise?

Is there a conflict of interest when the service provider has, in a past
attorney-client relationship, represented the *“ customer’ seeking
assistance? What if the service provider has previously represented the
other side?

Are disclosures and consents required? Advisable?

Do conflict of interest concerns matter to those in need of self-help or
court facilitated assistance?

In small counties or small towns where there are very limited free or low
cost legal services, should a “customer” be denied service when there is
no “unconflicted” service provider available?

Resources: Rule 3-310, Rules of Professional Conduct [Avoiding the
Representation of Adverse Interests]
Proposed Rule 6.5 [Non-Profit and Court-Annexed Limited
Legal-Service Programs] - Public Discussion Draft, Ethics
2000 Commission

Addressing the Appearance of Impropriety

How do service providers located in the court or operating under the
auspices of the court, avoid appearing to opposing parties and counsel as
having special influence with the court?

How do service providers associated with the court and the judicial
system avoid appearing to the public as having special influence or being

partisan?

Resources: Cannon 2, Code of Judicial Ethics [Avoiding the
Appearance of Impropriety]

Duty of Candor

Do service provider attorneys working in the court system, under the



supervision of the court, have the same duties, lesser duties, greater
duties to the court as attorneys providing self-help or pro per assistance
not as part of the court? As traditional advocates?

Do self-help providers have a duty to disclose to the court that they are
providing assistance to a pro per litigant?

What is the duty of the service provider when he/she learns that the “
customer” is providing false information to the court?

Resources: Rule 5-200, Rules of Professional Conduct [Trial Conduct]
Rule 5-220, Rules of Professional Conduct [Suppression of
Evidence]
Business and Professions Code Sections 6068(b, d);
6128(a)

Cannon 1, Code of Judicial Ethics [Upholding the Integrity of
the Judiciary]

Vill. Ex Parte Communications

What contacts are appropriate between a service provider assisting a
customer” and the opposing party when that party is unrepresented?
When that party is represented by counsel?

What contacts are appropriate between the service provider and
witnesses the “customer” may have present?

For service providers working in the court system, what communications
with the court are appropriate?  What if the court directs the
court-employed facilitator to obtain specific information and gives specific
instructions for the assistance to be given litigants in an ex-parte
communication?

What if the court-employed facilitator is asked to report back to the bench
officer on an ex-parte basis?

Do different standards apply to court employed service providers as

opposed to non-court employed self-help providers and traditional
advocates?

Resources: Rule 2-100, Rules of Professional Conduct [Communication
with a Represented Party]

Rule 5-300, Rules of Professional Conduct [Contact with
Officials]

Rule 5-310, Rules of Professional Conduct [Prohibited



IX.

X.

Contact with Witnesses]

Competency

Is the duty of the court employed facilitator to provide correct and current
information the same or less than the duty of an representational
advocate?

Is the duty of the non-court employed self-help provider greater or lesser
than that of the court employed facilitator? Of the representational
advocate?

Is there a duty to “advise” the “customer” that they need an “advocate”
and should get a representational attorney?

Is there a duty to “advise” the “customer” of the future consequences of
the actions they are taking?

Is there a duty to maintain files and records for the benefit of the*
customer’? What is the appropriate response to a traditional
representational advocate recently employed by a former “ customer”
when the advocate requests the “ file” that is now critical to the
representation of the advocate’s “client™?

Resources: Rule 3-110, Rules of Professional Conduct [Failing to Act
Competently]

Rule 3-500, Rules of Professional Conduct [Communication]
Rule 3-700(D), Rules of Professional Conduct [Termination
of Employment]
Beery v. State Bar (1987) 43 Cal.3d 802, 811 [when an
attorney provides legal services, even informally and without
payment, the duties of the attorney-client relationship attach]
Libarian v. State Bar (1943) 21 Cal.2d 862, 865 [one who is
licensed to practice law must conform to the standards of an
attorney in whatever capacity he/she may be acting]
Gada v. State Bar (1990) 50 Cal.3d 344 [the duty to act
competently includes the duty to supervise subordinates]

Liability/Immunity

What liabilities do court employer service provides have to “customers™
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What liabilities do non-court self help providers have?

Do court employed service providers have the immunities which benefit
the court system?
Resources: Rule 3-400, Rules of Professional Conduct [Limiting Liability
to Client]
Nichols v. Keller (1993) 15 Cal.App.4th 1672 |
Family Code Section 10013

Unauthorized Practice of Law

Are attorneys working as court-employed service providers “practicing”
law?

Is the court “practicing” law through court facilitation?
Are non-attorney court-employed service providers “practicing” law?

Are non-court-employed self-help providers (attorneys and non-attorneys) “
practicing” law?

Resources: John M. Greacen, The Distinction Between Legal

Information and Legal Advice, Developments Since 1995
Rule 1-300, Rules of Professional Conduct [Unauthorized
Practice of Law]
Business and Professions Code Section 6125 et seq.
Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542 [legal
advice consists of counsel and the preparation of documents
by which legal rights are secured]
People v. Landlords Professional Service (1989) 215
Cal.App.3d 535, 542 [legal advice consists of consultation,
explanation, recommendation or other assistance in
selecting particular forms, filling out those forms, or
suggesting or advising how form should be used in
addressing particular legal needs]
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DRAFT

Title | Guidelines for the Operation of the Family Law Information Centers
(adopt Standard 40)

Summary | This proposal establishes ethical guidelines for the operation of the
three family law information centers in accordance with the Rules of

Professional Responsibility, as required by Family Code section
15010(f).

Source | Family and Juvenile Law Advisory Committee

Staff | Michael A. Fischer 415-865-7685
Bonnie Hough 415-865-7668.

Discussion | Family Code sections 15000 — 15012 established three pilot family law
information centers to be administered by the Judicial Council for the
purpose of providing information to unrepresented low-income family
law litigants. The family law information centers provide information
as to the nature of various types of relief available through the family
court, what pleadings are required to be filed to obtain that relief, how
to enforce court orders and what requirements exist for proper service
of court papers. The centers also provide assistance in preparing
orders after court proceedings, and referrals to community resources.
The centers also encourage parties to seek legal advice and assistance
from an independent attorney.

Family Code section 15010(b)(2) requires that the information centers
shall be supervised by an active member of the State Bar in good
standing. However, Family Code section 15010(g) provides that “The
family law information center shall not represent any party. No
attorney-client relationship is created between a party and the family
law information center as a result of any information or services
provided by the family law information center pursuant to subdivision

(c).”

Family Code Section 15010(f) states that “The Judicial Council shall

promulgate guidelines for the operation of the family law information
center in accordance with the Rules of Professional Conduct.” These
are the proposed guidelines. ‘




Given the statutory limitations on the nature of the services provided
and the specific role of the centers as an arm of the superior court, the
principles set forth in the California Code of Judicial Conduct are often
more applicable to the centers than are the Rules of Professional
Conduct. |

The committee is particularly interested in comments regarding
whether these guidelines should be extended to 1) Family Law
Facilitator programs and 2) other court-based, self-help centers that
structure their service so as not to form an attorney-client relationship
with litigants.
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Section 40 of the California Standards of Judicial Administration would be adopted
effective January 1, 2002 to read:

§ 40. Guidelines for the operation of family law information centers

(a) Guidelines:

(1) (Independence and integrity) An attorney and other staff working in a
family law information center must, at all times, uphold the independence and
integrity of the center in conjunction with its role within the court and the legal
system.

(2) (Role as representative of the court) An attorney and other staff working
in a center must recognize that they are representatives of the court and, as
such, must avoid all acts of impropriety or the appearance of impropriety at all
times.

(3) (Impartiality and diligence) A center attorney must perform his or her
duties impartially and diligently. Impartiality includes not giving information
to a party for the purpose of giving one party an advantage over another. In
addition, a center attorney must not give information to one party that he or she
would not give to the other party. Diligence requires that a center attorney
provide the litigants with pertinent information to allow them to bring their
matter before the court. This may include appropriate referrals to other
resources as well as direct information and assistance at the center. The center.
attorney must require similar conduct of all center personnel.

(4) (Respect and patience) A center attorney must be aware of the social and
economic differences that exist among litigants and maintain patience and
respect for the litigants who seek the services of the center. The center attorney
must require similar conduct of all center personnel. However, if a litigant
becomes unruly or disruptive, the center attorney may ask the litigant to leave
the center.

(5) (Bias and prejudice) A center attorney must assist the litigants who seek
assistance from the center without exhibiting bias or prejudice based on race,
sex, religion, national origin, disability, age, sexual orientation, socioeconomic
status, or other similar factors, and must require similar conduct of all center
personnel.

(6) (Competent legal information) A center attorney and his or her staff must
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provide the litigants who seek assistance from the center with substantial
procedural and legal information so that the litigants will have increased access
to the court. The level of competence expected of the center attorney is to be
measured within the limitations of the center format and the statutory and other
guidelines and limitations that define the services to be provided by the center.
The center is not intended to replace private counsel.

(7) (Full notification of limits of service) A center attorney must ensure that
conspicuous notice is given, as set forth in Family Code section 15010(g), that
no attorney-client relationship exists between the center or its staff and the
family law litigant. The notice must include the advice that the absence of an
attorney-client relationship means that communications between the party and
the family law information center are not privileged and that the family law
information center may provide services to the other party. Additionally, the
center must use Judicial Council form 1294.5, Family Law Information Center
Disclosure, or provide similar notice of the warnings set forth in Family Code
section 15010(1).

(8) (Public comment) A center attorney and his or her staff must at all times
comply with Family Code section 15010(h) and must not make any public
comment about the litigants o about any pending or impending matter in the
court.

(9) (Gifts or payments) A center attorney and his or her staff must not accept
any gifts, favors, bequests, or loans from the litigants whom they assist, since
this may give the appearance of impropriety or partiality, except for nominal
gifts such as baked goods as allowed by local rules.

(10) (Communications with bench officers) A center attorney and his or her
staff must avoid all communication with a bench officer in which they offer an
opinion as to how the bench officer should rule on a case pending before the
bench officer. A center attorney, as an arm of the court, may neutrally provide
factual information to the bench officer if the bench officer requests such
factual information. Communications about purely procedural matters or the
functioning of the court are allowed and encouraged.

(11) (Communication with represented litigants) A center attorney and his or
her staff must not assist or communicate, directly or indirectly, with a litigant
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who is represented by an attorney. The center attorney and his or her staff must
take steps to ensure that no litigants assisted by the center are represented by
counsel, unless the center attorney has the consent of the litigant’s attorney or
the court has ordered the assistance.

Advisory Committee Comments

Family Code sections 15000-15012 established three pilot family law information centers
to be administered by the Judicial Council for the purpose of providing information to
unrepresented low-income family law litigants. The family law information centers
provide information on types of relief available through the family court, what pleadings
must be filed to obtain that relief, how to enforce court orders, and what requirements
exist for proper service of court papers. The centers also provide referrals to community
resources and assistance in preparing orders after court proceedings and they encourage
parties to seek legal advice and assistance from an independent attorney.

Family Code section 15010(b)(2) requires that the centers be supervised by an active
member of the State Bar in good standing. However, section 15010(g) provides that
“[t]he family law information center shall not represent any party. No attorney-client
relationship is created between a party and the family law information center as a result of
any information or services provided to the party by the family law information center
pursuant to subdivision (c).”

In order to help litigants understand the nature of the relationship between them and the
family law information center, Family Code section 15010(g) directs that, “[t]he family
law information center shall give conspicuous notice that no attorney-client relationship
exists between the center, its staff, and the family law litigant. The notice shall include the
advice that the absence of an attorney-client relationship means that communications
between the party and the family law information center are not privileged, and that the
family law information center may provide services to the other party.”

While the party seeking the assistance of the family law information center does not have
the traditional protection of attorney-client privilege, Family Code Section 15010(h) does
prohibit “[a] person employed by, or directly supervised by, an employee of the family
law information center” from making “any public comment about a pending or impending
proceeding in the court as provided by paragraph (9) of subdivision (B) of Canon 3 of the
Code of Judicial Ethics. All persons employed by, or directly supervised by, an employee
of the family law information center shall be provided a copy of paragraph (9) of
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subdivision (B) of Canon 3 of the Code of Judicial Ethics, and shall be required to sign an
acknowledgment that he or she is aware of its provisions.”

These guidelines are not intended to be exclusive. To the extent that they apply, attorneys
who work in the centers are also bound by the State Bar Act, the Rules of Professional
Conduct, local and state court employee rules, and relevant opinions of the California
courts.

The authorities that govern attorney conduct in California apply to all California attorneys
regardless of the capacity in which they are acting in a particular matter. Libarian v. State
Bar 25 Cal. 2d. 314 (1944). “Permission” not to comply with these authorities may not
be given by the State Bar. Sheffield v. State Bar 22 Cal. 2d.627 (1943).

Thus, California attorneys, regardless of the capacity in which they are performing in a
particular matter, must conform their conduct to governing California authorities.
However, because the disciplinary authorities are activity specific, not all authorities
apply in all instances. For example, a transactional attorney who never appears in court is
not likely to be at risk of violating the rules which govern court appearances. The
transactional attorney is not immune from those rules, the nature of his or her practice
simply minimizes the impact of those rules upon the services he or she performs. Thus,
while center attorneys will not be immune from the governing authorities, certain rules
and requirements will apply more directly to the nature of the services being provided
than will others.

Just as the Rules of Professional Conduct are activity specific in general professional
practice, the same is true for center attorneys. Although the Rules of Professional
Conduct and related authorities will apply generally, and will apply directly when the
attorney is representing “clients” in an attorney-client relationship, they will not directly
be invoked where a center attorney provides assistance to a non-client in a family law
information center which does not, by definition, represent “clients”.

To the extent that Family Code sections 15010(g) and (h) establish by law that there is no
attorney-client relationship, or privilege, for services provided by a family law
information center, the Rules of Professional Conduct that specifically address the
attorney client relationship and the carrying out of that relationship would not be invoked.
However, the Rules of Professional Conduct would govern attorneys employed by the
centers who also continue to work with actual “clients” in an attorney client relationship.
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Although center attorneys are not exempt from the Rules of Professional Conduct, the
employing court may promulgate guidelines for services provided by a center that are
more applicable than some of the rules that are set forth in the Rules of Professional
Conduct. The principles set forth in the California Code of Judicial Ethics are often more
applicable to the centers. Those principles form the basis for these guidelines. The court
may enforce the guidelines contained in these standards through its employee disciplinary
process for court employees. Areas where the guidelines provide standards that are more
applicable to the role of the family law information center as an entity of the court are as
follows:

Rule 2-400 (Prohibited Discriminatory Conduct in Law Practice) — see proposed
guideline 5 (Bias and prejudice);

Rule 3-110 (Failing to Act Competently) - see proposed guideline 3 (Impartiality
and diligence) and 6 (Competent legal information);

Rule 3-120 (Sexual Relations with Client) - see proposed guideline 2 (Role as
representative of the court);

Rule 3-200 (Prohibited Objectives of Employment) - see proposed guideline 2
(Role as representative of the court);

Rule 3-210 (Advising the Violation of Law) - see proposed guideline 2 (Role as
representative of the court);

Rule 3-320 (Relationship with Other Party’s Lawyer) - see proposed guideline 2
(Role as representative of the court);

Rule 4-300 (Purchasing Property at a Foreclosure or a Sale Subject to Judicial
Review) -

see proposed guideline 2 (Role as representative of the court);

Rule 4-400 (Gifts from Clients) - see proposed guideline 8 (Gifts from litigants);
Rule 5-120 (Trial Publicity) - see proposed guideline 7 (Public comment);

Rule 5-220 (Suppression of Evidence) - see proposed guideline 2 (Role as
representative of the court);

Rule 5-300 (Contact with Officials) - see proposed guideline 10 (Communications
with judicial officers);

Rule 5-310 (Prohibited Contact with Witnesses) - see proposed guideline 2 (Role
as representative of the court);

Rule 5-320 (Contact with Jurors) - see proposed guideline 2 (Role as
representative of the court); and

Rule 2-100 (Communication with a Represented Party) - see proposed guideline
11 (Communication with represented litigant).



DIVISION 16. FAMILY LAW INFORMATION CENTERS

§15000

(a) The Legislature finds and declares the following:

(1) A growing number of family law litigants are unrepresented in family law
proceedings, and the primary reason for the lack of representation in these matters is their
inability to afford legal assistance.

(2) The failure to have access to legal resources prevents low-income litigants from fully
understanding their rights and remedies in family law proceedings, thereby restricting their
access to justice.

(3) There is a compelling state interest in ensuring that all family law litigants better
understand court procedures and requirements and all litigants have more meaningful access to
family court.

(4) It 1s the public policy of this state to maximize the opportunity for low-income
persons to receive fair and just treatment by the family court and to decrease inequities resulting
from an unrepresented party's limited legal skills and knowledge.

(b) It is the intent of the Legislature to create information centers to help all low-income
family law litigants better understand their obligations, rights, and remedies and to provide

procedural information to enable them to better understand and maneuver through the family
court system.

§15010

(a) (1) It is the intent of the Legislature in enacting this section to establish a pilot project
to be administered by the Judicial Council for the purpose of providing information to
unrepresented low-income family law litigants.

(2) It is the intent of the Legislature, in creating this pilot project, to determine the most
effective service delivery model to provide family law information and services to unrepresented
litigants.

(3) It is the intent of the Legislature that all family law services available to litigants in
the superior court of each county strive to adopt policies to most effectively coordinate their
activities to ensure ease of access to unrepresented litigants and to avoid unnecessary duplication
of services and administrative oversight by the Judicial Council or other oversight agencies.

(b) (1) The pilot project shall consist of three pilot project courts that shall be selected by
the Judicial Council from those courts that apply to participate in the pilot project. No court shall
be required to apply for the project.

(2) The pilot project courts shall establish a family law information center located in the
superior court, that shall be supervised by an active member of the State Bar in good standing.

(3) In superior courts with a family law facilitator, the pilot project shall coordinate its



services with the services of the family law facilitator, and in at least one pilot project court, the
family law facilitator shall staff and provide the services of the family law information center.

(4) In selecting the pilot project courts, the Judicial Council shall give priority to courts in
counties that the Judicial Council determines are most underserved.

(5) The pilot project courts shall determine the composition and number of additional
staff necessary to provide the services mandated by this section.

(c) The family law information center shall provide, to unrepresented low-income
litigants, information and services, including, but not limited to, the following:

(1) Information as to the nature of various types of relief available through the family
court, including restraining orders, marital dissolution or legal separation, paternity, child or
spousal support, disposition of property, and child custody and visitation, and the method to seek
that relief.

(2) Information as to the pleadings necessary to be filed for relief and instructions on the
proper completion of those pleadings, including information as to the importance of the
information called for by the pleadings.

(3) Information concerning the requirements for proper service of court papers.

(4) Assistance in preparing orders after court proceedings consistent with the court's
announced orders.

(5) Information concerning methods of enforcing court orders in family law proceedings.

(6) The family law information center shall maintain a directory of community resources,
including, but not limited to, low-cost legal assistance, counseling, domestic violence shelters,
parenting education, mental health services, and job placement programs.

(7) The family law information center shall encourage parties to seek legal advice and
assistance from an independent attorney.

(d) For purposes of this division, "low-income" shall mean individuals whose net
monthly income, after deduction of mandatory court ordered payments, is 200 percent or less of
the current monthly poverty line annually established by the Secretary of Health and Human
Services pursuant to the Omnibus Budget Reconciliation Act of 1981, as amended. Family law
litigants, prior to receiving the services of the family law information center, shall be required to
sign a declaration attesting to their financial eligibility to receive those services. No other efforts
to verify financial eligibility shall be necessary.

(¢) The family law information center shall provide interpreter services, to the extent
available in the pilot project courts, and allow the use of translators to facilitate the services
provided pursuant to subdivision (c).

(f) The Judicial Council shall promulgate guidelines for the operation of the family law
information center in accordance with the Rules of Professional Conduct.

(g) The family law information center shall not represent any party. No attorney-client
relationship is created between a party and the family law information center as a result of any




information or services provided to the party by the family law information center pursuant to
subdivision (c). The family law information center shall give conspicuous notice that no
attorney-client relationship exists between the center, its staff, and the family law litigant. The
notice shall include the advice that the absence of an attorney-client relationship means that
communications between the party and the family law information center are not privileged, and
that the family law information center may provide services to the other party.

(h) A person employed by, or directly supervised by, an employee of the family law
information center shall not make any public comment about a pending or impending proceeding
in the court as provided by paragraph (9) of subdivision (B) of Canon 3 of the Code of Judicial
Ethics. All persons employed by, or directly supervised by, an employee of the family law
information center shall be provided a copy of paragraph (9) of subdivision (B) of Canon 3 of the
Code of Judicial Ethics, and shall be required to sign an acknowledgment that he or she is aware
of its provisions.

(1) The Judicial Council shall create any necessary forms to advise the parties of the types
of services provided, that there is no attorney-client relationship, that the family law information
center is not responsible for the outcome of any case, that the family law information center does
not represent any party and will not appear in court on the party's behalf, and that the other party
may also be receiving information and services from the family law information center.

() A pilot project court may contract with a private nonprofit entity to staff and provide
the services of the family law information center; however, the family law information center
must be located, and the services provided, in the superior court.

(k) The Judicial Council shall conduct an evaluation of the pilot project and shall report
to the Legislature, no later than March 1, 2003, on the success of the pilot project. The evaluation
shall include outcome measures that address increased access to the courts for low-income
litigants and any reduced burden on the courts by having the services of the family law
information center available. The evaluation shall include an assessment of the number of people
using the services of the family law information center, categorized by gender and by type of
information sought, including information regarding marital dissolution, paternity, or domestic
violence prevention proceedings, or relating to child custody, visitation, child support, or spousal
support. The evaluation shall also assess the frequency with which people seek information from
the family law information center to initiate an action or to respond to an action. The pilot project
shall be deemed a success if, among other things, the pilot project court assists at least 100
low-income family law litigants in each year of its operation, a majority of the Jjudges surveyed
in the pilot project court believe the family law information center helps to expedite family law

cases with pro per litigants, and a majority of the persons using the family law information center
evaluate the services of the family law information center favorably.

§15012
This division shall remain in effect only until January 1, 2004, and as of that date is



repealed, unless a later enacted statute deletes or extends that date.
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California Family Law Facilitators
E 'HICAL GUIDELINES

Adopted at a meeting of Facilitators in Palm Springs, February 17, 1999

. INTRODUCTION

The following ethical guidelines are adopted by the California Family Law Facilitators -
and are intended to provide assistance to Facilitators and to the Courts in addressing the
issues of the role, responsibilities and limitations of Family Law Facilitators pursuant to
Family Code section 10000 et seq. They are termed “guidelines” in recognition of the -
fact that the California Family Law Facilitators have established these standards among;
themselves to assist in the performance of their duties. At most, the collective Facijitatom
may be able to provide further interpretation and guidance upon request by an individual
facilitator or court. : P

3

Implicit in these guidelines is the recognition that the needs of and conditions in the 58
California counties vary widely, and therefore, strict adherence to one set of guidelines is
neither possible nor even desirable in every county. These guidelines should, then; be-
viewed as stating an ideal standard for addressing the subject matter of the specific a
guidelines. It is recommended that if the court in any particular county finds it necessary
to vary from the guideline, that some alternative measures be taken to address the
underlying conflict between the guideline and the local guideline in the county where the
conflict exists. ’

Il.  AVOIDING APPEARANCE OF IMPROPRIETY.

Facilitators shall uphold the integrity and independence of the Court at all times.

Facilitators shall, at all times, show respect for and comply with the laws of this
State, and act in a manner that promotespublic confidence in the integrity and
impartiality of the judicial system.

M. DUTIES

A Facilitator shall faithfully perform his/her duties in a competent manner and in
conformance with the law. These duties include, but are not limited to:

1. Providing information to the pro per litigants to assist them in obtaining adequate
and meaningful access to the appropriate court.

2. Bringing to the attention of the Court any rule, procedure, practice or policy
which tends to restrict access of pro per litigants to their legal remedies, and
acting in a manner most likely to assist the Court in removing such barriers.
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Facilitators shall require any person under their supervision, paid or volunteer, to
comply with these standards and shall directly address any violations as soon as possible
after becoming aware of the conc .::<.

IV. IMPARTIALITY

Facilitators shall carry out these duties in a respectful, patient and courteous manner both
as to the litigants and as to other Court personnel. Facilitator shall perform their duties
without bias or prejudice, and should not, by word or conduct, manifest bias or prejudice,
including, but not limited to bias or prejudice based upon race, sex, religion, national
origin, disability, age, sexual orientation, or socioeconomic status.
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California Family Law Facilitators
ETHICAL GUIDELINES

Additional provisions proposed at Palm Springs, 2/17/99
1. Add 1o section on AVOIDING THE APPEARANCE OF IMPROPRIETY: ‘

The Family Law Facilitator shall not represent a party who has contacted or been
referred to the Facilitator for assistance. A Facilitator should take all reasonable
measures to avoid the appearance that he/she is representing a party. To this end a
Facilitator should not: ' . .

1. Give advice or information to a party that he/she is assisting that he/she would
not he/she would not freely give if the other party were also present;

2. Maintain a file on an individual litigant in the Facilitator’s office, other than
the official Court file in the litigant’s case;

3. Contact third parties regarding the substance of a party’s case in the role of the
party’s advocate. Contacts with Court staff and other non-attorneys regarding procedural
matters, scheduling, and file maintenance, and contacts with the District Attorney’s office
regarding clarification and facilitation of a party’s file are permitted;

4. Conduct research for a party except to the extent that the research
identifies the statute or case under which the party is proceéding. Doing extensive
research regarding an individual situation and writing points and authorities applying the
facts of the party’s case to that research goes beyond the scope of the services and duties
anticipated by the Family Law Facilitator Act.

I1. Add to the enumerated DUTIES:

3. Inresponse to inquiries, may provide referral information about appellate
remedies, disqualification of bench officers and complaint procedures, State Bar
complaints, complaints about mediators, evaluators, special masters or other
referees, and other complaint procedures about Court staff and/or Court
procedures. ’

. Facilitators shall endeavor to maintain the privacy of the parties ‘with whom they have
contact. .

III. Add a new section entitled NOTICE OF SCOPE OF SERVICES

The Facilitators shall provide each litigant with notiee that shall include, at a minimum,
the following information:

1. The Facilitator does not represent the party;
2. The party understands that communications with the Facilitator are not
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3.

confidential; and

The party understands that the Facilitator may also assist the other party in the
action.

Events have somewhat overtaken us on this issue as these disclosures are now required
by SB 240.

IV. Add a new section entitled EX PARTE COMMUNICATIONS:

1.

2.

A Facilitator should avoid all ex parte communications with any judicial officer
regarding a case which is before the judicial officer unless the communication is
with regard to purely procedural matters or to the functioning of the Court. A
Facilitator may have limited ex parte communication with a judicial officer where
the following conditions have been met:

a. The Court has referred the parties to the Facilitator for medxanon of an
issue pending before the Court;

b. There has been a noticed motion filed by one of the litigants and served on
the other party; and

c. _Afier meeting with the parties, the F aclhtator delivers the Court file and

conveys the stipuiation to the judicial officer who referred the parties to the
Facilitator.
A Facilitator should avoid any ex parfe communication with an attorney who

represents a litigant before the Court with regard to that litigant’s case except for purely
procedural matters.

V. Add a new section entitled CONFLICTS OF INTEREST:

If a Facilitator has in the past acted as attorney for a party and that same party or

the opposing party approaches the Facilitator seeking services regarding the same case in
which the Facilitator had acted as counsel, '

1.

2.

3.

A Facilitator may proceed to provide services if both parties are informed of the
potential conflict, and both sign a written waiver.

If, however, the Facilitator feels that he/she is privy to sensitive information from
one party which, if known to the other party, could substantially affect the
outcome of the case, or if the Facilitator feels that he/she has developed a

 particularly close relationship with one party which would affect his/her ability to

provide neutral, objective information to either of the parties, then the Facilitator
should not provide facilitator services to either party.
Some possible alternatives for dealing with confhct of interest mclude

a. Referring the parties to another Facilitator in the same or an adjoining
county; or
b. Referring the parties to a volunteer attorney who will provide the services
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which would otherwise have been provided by the Facilitator involved in the
conflict.

V1. Add a new section entitled PRACTICE OF LAW:

A Facilitator should not practice law in the same Court where he/she is working as a
Facilitator. If there are special circumstances that exist in a county which warrant an
exception to this rule, then appropriate measures should be taken to address these
circumstances with the goal of minimizing the appearance of a breach of neutrality on the
part of the Court.

VII. Add a new section entitled FACILITATOR AS PRO TEM, SPECIAL MASTER,
OR OTHER REFEREE: ‘ .

Whenever a Facilitator is acting on behalf of the Court as a Pro Tempore Judge, Special
Master, or other referee, the Facilitator shall comply with all of the applicable California
Code of Judicial Conduct. :

All of the provisions of the Code of Judicial Conduct shall be complied with except the
following sections: : '

4C(2) - appointment to governmental positions.

4C(3)(a) - leadership in organizations devoted to law.
4C(3)(b) - leadership in civic/charitable organizations.
4D(1)(b) -  transactions with persons likely to come before the
: court. .
4D(2) -participation in business entities and managing
investments.

4D(3) -managing financial interests to minimize
disqualifications.

4D(4) -acceptance of gifts, bequests, favors, and loans.

4E - Fiduciary activities.

4F - service as arbitrator.

4G - practice of law.

4H - compensation for extrajudicial activities.
5A - political activity.

A Facilitator shall not act as a Facilitator for either party after he/she has been the Judge

Pro Tem, Special Master, or other referee in the case. However, the Facilitator may
continue to meet with the parties jointly.
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1294.5

FAMILY LAW INFORMATION CENTER DISCLOSURE

The Family Law Information Center is available to help both parents and other parties who are
low-income and have questions about family law issues and how to proceed with a legal action
regarding a family law matter. The Family Law Information Center can help you in preparing

your own forms and can give you general information. The Family Law Information Center staff
cannot go with you to court.

The attorney at the Family Law Information Center IS NOT YOUR LAWYER, but is a neutral
person who does not represent any parent or party. There is no attorney-client relationship
between you and any person at the Family Law Information Center.

The Family Law Information Center may provide information and services to the other party in
your case.

Communications between you and the Family Law Information Center staff are not confidential.
You should consult with your own attorney if you want personalized advice or strategy, to have
a confidential conversation, or to be represented by an attorney in court.

The Family Law Information Center is not responsible for the outcome of your case.

| have read this Disclosure or have had it read to me. | understand this document.

Date:

(TYPE OR PRINT NAME) (SIGNATURE)

| have translated or read the statement to the person requesting services.

Date:

(TYPE OR PRINT NAME) (SIGNATURE)

Form Approved for Oplional Use FAMILY LAW INFORMATION CENTER DISCLOSURE [west crowr |

1294.5 [New July 1, 2000) Official Publisher
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X SUPCITOY COUTT, VeInulg Coumy) - |

TATEME, ARDING PUBLIC COMMENTS

As a staff member or volunteer in the Office of the Iamily Law Facilitator, you have
certain ethical duties as a part of the court.

Family Code section 10014 provides that:
A person employed by, or directly supervised by, the family law facilitator shall
not make any public comment about a pending or impending proceeding in the
court as provided by paragraph (9) of subdivision (B} of Canon 3 of the Code of
Judicial Ethics. All persons employed by or directly supervised by the family
law facilitator shall be provided a copy of paragraph (9) of subdivision (B) of
Canon 3 of the Code of Judicial Ethics, and shall be required to sign an
acknowledgement that he or she is aware of its provisions.

Paragraph (9) of subdivision (B) of Canon 3 of the Code of Ethics states:
A judge shall not make any public comment about a pending or impending
proceeding in any court, and shall not make any nonpublic comment that might
substantially interfere with a fair trial or hearing. The judge shall require
similar abstention on the part of court personnel subject to the judge’s direction
and control. This Canon does not prohibit judges from making statements in
the course of their official duties or from explaining for public information the
procedures of the court, and does not apply to proceedings in which the judge is
a litigant in a personal capacity. Other than cases in which the judge has
personally participated, this Canon does not prohibit judges from discussing in
legal education programs and material, cases and issues pending in appellate
courts. This educational exemption does not apply to cases over which the
Judge has presided or to comments or discussions that might interfere with a
Jair hearing of a case.

“Nonpublic information” is defined by the Terminology section of the Code of Judicial
Ethics is:
“information that, by law, is not available to the public. Non public

information may include but is not limited to information that is sealed by statue or f
court order, impounded, or communicated in camera; and information offered in
grand jury proceedings, presentencing reports, dependency cases, or psychiatric ﬂ
reports.”

ACKNOWLEDGMENT

I acknowiedge that I have read and am aware of the provisions of the Canons of Judicial Ethics. i
I understand thai they are binding on me in the scope of my paid or volunteer by the Office of
cmployment by the Family Law Facilitator.

Date: Signature:

Name:
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OFFICE OF THE FAMILY LAW FACILITATOR
DISCLOSURE

The Family Law Facilitator is available to help both parents and all other parties who have
questions about family law issues, including child support, spousal support, health insurance,
and the availability of community resources to help families. The Family Law Facilitator can help

you in preparing your own forms and can give you general information. The Family Law
Facilitator cannot go with you to court.

The Family Law Facilitator IS NOT YOUR LAWYER, but is a neutral person who does not

represent any parent or party. There is no attorney-client relationship between you and the
Family Law Facilitator.

The Family Law Facilitator may provide information and services to the other party in your case.

Communications between you and the Family Law Facilitator are not confidential. You should
consult with your own attorney if you want personalized advice or strategy, to have a
confidential conversation, or to be represented by an attorney in court.

The Family Law Facilitator is not responsible for the outcome of your case.

| have read this Disclosure or have had it read to me. | understand this document.

Date:

(TYPE OR PRINT NAME) (SIGNATURE)

I'have translated or read the statement to the person requesting services.

Date:

(TYPE OR PRINT NAME) (SIGNATURE)

Form f‘,"pm""‘r" 'f’ Optional iuse OFFICE OF THE FAMILY LAW FACILITATOR [WEST GROUP
Suetl Counet oiClioms DISCLOSIRE



California Courts: Rules: Title Fi...fice of the family law facilitator http://www.courtinfo.ca.gov/rules/2001/titlefive/title5-1-14 htm
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2001 California Rules of Court

Rule 1208. Minimum standards for the office of the family law facilitator

(a) [Authority] These standards are adopted pursuant to Family Code section 10010.

(b) [Family law facilitator qualifications] The Office of the Family Law Facilitator must be headed by
at least one attorney, who is an active member of the State Bar of California, known as the family law

facilitator. Each family law facilitator shall possess the following qualifications:

(1) A minimum of five years experience in the practice of law, which shall include substantial family
law practice including litigation and/or mediation;

(2) Knowledge of family law procedures;

(3) Knowledge of the child support establishment and enforcement process under Title IV-D of the
federal Social Security Act (42 U.S.C. § 651 et seq.);

(4) Knowledge of child support law and the operation of the uniform state child support guideline; and
(5) Basic understanding of law and psychological issues related to domestic violence.

(c) [Substituted experience] Courts may substitute additional experience, skills, or background
appropriate to their community for the qualifications listed above.

(d) [Desirable experience] Additional desirable experience for a family law facilitator may include
experience in working with low-income, semiliterate, unrepresented, or non-English-speaking litigants.

(e) [Service provision] Services may be provided by other paid and volunteer members of the Office of
the Family Law Facilitator under the supervision of the family law facilitator.

(f) [Protocol required] Each court must develop a written protocol to provide services when a facilitator
deems himself or herself disqualified or biased.

(8) [Training requirements] Each family law facilitator should attend at least one training per year for
family law facilitators provided by the Judicial Council.

Rule 1208 adopted effective January 1, 2000.

Drafter's Notes

2000-New rule 1208 provides standards for experience, training, and means of providing service for the
Office of the Family Law Facilitator, as required by Family Code section 10010.
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