

MEMORANDUM OF POINTS & AUTHORITIES

IN SUPPORT OF MOTION TO SET ASIDE DISMISSAL OR DEFAULT

Under Code of Civil Procedure Section 473, the Court may relieve a party from an order of dismissal or default taken against him or her by mistake, inadvertence, surprise or excusable neglect.  Such a motion for relief must be filed within a reasonable time, but no longer than six months after the order was made. (Code Civ. Proc., §473.)


When more than six months have passed, the Court may still set aside or vacate a dismissal or default upon a finding of extrinsic fraud. (See In re Marriage of Adkins (1982) 137 Cal.App.3d 68, 76.)  Such a motion is entirely independent of Section 473; none of those procedural requirements must be followed. (Id.)  This motion is being brought under equitable principles, as the fraudulent conduct in this case occurred was only recently discovered.

Extrinsic fraud which will support a court of equity’s setting aside a judgment or decree consists of such fraud so as to prevent a real trial of the issues. (Caldwell v. Taylor (1933) 218 Cal. 471, 477.)  Typical extrinsic fraud is conduct which prevents the injured party from receiving notice of the action or which causes the absence of necessary witnesses. (Id.)

Here, as explained in the attached Declaration, the Court should set aside the order due to extrinsic fraud.
Date  __________________








                                                       ______________________________








Moving Party’s Signature

Memorandum of Points & Authorities
Set Aside Dismissal or Default
                                                                                                                                                                        Equity

