

MEMORANDUM OF POINTS & AUTHORITIES

IN SUPPORT OF MOTION TO SET ASIDE DEFAULT


Typically, a person who lacked notice about a lawsuit seeks to set aside the default judgment under Code of Civil Procedure Section 473 and/or Section 473.5.  Pursuant to Section 473, the Court may relieve a party from an order of dismissal or default taken against him or her by mistake, inadvertence, surprise or excusable neglect.  Such a motion for relief must be filed within a reasonable time, but no longer than six months after the order was made. (Code Civ. Proc., §473.)   Section 473.5 provides relief for up to 24 months after the default when service of the summons has not resulted in actual notice to the party.  (Code Civ. Proc., §473.5)


However, in this particular case, relief under those code sections is not possible due to a longer period of time since the default was taken.  Even so, case law still provides for the potential for equitable relief.


When more than six months have passed, the Court may still set aside or vacate a dismissal or default upon a finding of extrinsic fraud. (See In re Marriage of Adkins (1982) 137 Cal.App.3d 68, 76.)  Such a motion is entirely independent of Section 473; none of those procedural requirements must be followed. (Id.)  Likewise, when there has been a fraudulent return of service, Section 473.5 does not apply. (In re Marriage of Smith (1982) 135 Cal.App.3d 543, 545.)  A court has inherent power to set aside a judgment obtained by fraud upon it – such as by the filing of a false proof of service. (Id. at 555.)
Here, as explained in the attached Declaration, the Court should set aside the order due to a fraudulent proof of service.
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