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POINTS & AUTHORITIES
	Type of Motion
	Used For
	Procedural Notes

	Venue 1
	Both parties moved out of county; move case 1 new county
	Only for disso/nullity/separation

Declaration should include residence information; argue convenience of parties/witnesses

	Venue 2
	Where respondent lives in a different county
	Only disso cases

Respondent had to live in other county at time of filing, and live there for at least 3 months

May get orders before case moved; could file with OSC for orders

Declaration – how ends of justice served by doing it in respondent’s county

	Venue 3
	Move to new county, doesn’t fit other reasons
	Declaration should include argument on why convenient for parties/witness, interests of justice

	Set Aside Default
	Use for failure to file Response to Petition and default entered
	Must be no more than 6 months after default (or default judgment) entered

Must include copy of Proposed Response

Declaration focus on reason that is “mistake, inadvertence, surprise or excusable neglect”

	Set Aside Dismissal
	Case dismissed, probably due to lack of appearance at hearing
	Must be no more than 6 months after default (or default judgment) entered

Must include copy of Proposed document, if applicable
Declaration focus on reason that is “mistake, inadvertence, surprise or excusable neglect”

	Set Aside Order, other than default or dismissal
	Any order that is not normally one modified by OSC, such as one striking answer upon consent.
	Must be no more than 6 months after default (or default judgment) entered

Must include copy of Proposed document, if applicable

Declaration focus on reason that is “mistake, inadvertence, surprise or excusable neglect”

	Set Aside Default 473.5 (lack of service)
	Didn’t file a Response because didn’t know about the case
	Timing:  no more than the earlier of 2 yrs after entry of default judgment OR 180 days after service of written notice of default or default judgment entered

Must include copy of Proposed Response

Declaration must say that lack of notice was not caused by avoidance of service or inexcusable neglect.

	Set Aside Dismissal or Default
	When too late to do the regular motions discussed above, and there was some type of extrinsic fraud which prevented the party from receiving notice or putting on witnesses.
This is really hard to get granted.
	Declaration will need to explain fraud; when knew about the fraud (act in a reasonably timely fashion); and that would have participated.
May need to file proposed Response or other document, if applicable.

	Set Aside Stipulated Judgment


	For: Stipulated Judgments when there is an error or other problem with the stipulated judgment

Deadline:  1 year from entry of judgment


	Declaration of mutual or unilateral mistake of law or fact.

Will need to think about how the parties will reach judgment in the future, should motion be granted.

	Set Aside Default Based upon Fraudulent Proof of Service
	When there is no other argument (can’t meet deadlines of CCP 473, 473.5 or FC 3691 or 7646, etc.

Case law doesn’t have a firm time limit for bringing the motion, but will need to show diligence.  Also, it could be argued that case law has been superseded by FC 3691, but no case law currently on that issue.
	Need to show fraud proof of service (never happened); Declaration to rebut service and show diligence; proposed Answer

	Reconsideration
	To get judge to take a 2nd look at the ruling made within the last 10 days
	Timing:  10 days of decision

Declaration:  new or different facts or law; state the prior application; which judge; what decision was made.  Form declaration included
If the order is not a final one, then court has the authority to correct even without newly discovered evidence.  Court will need to believe that it acted wrongly in the first place if no new law/facts.

	Leave to Amend
	When a party would like to amend a pleading.

Under Code of Civil Procedure Section 472, a party may amend the Petition one time without leave, as long as the other party has not filed a Response.  [If a Demurrer was filed to the pleading, then the time to amend is up until the hearing on the Demurrer.]
	Timing:  After right to amend has passed.  Concern would be leaving it too late, such that there would be “substantial prejudice” to the other party.

Required:  

Declaration explaining why the amendment is needed.

Proposed Amendment attached to the Motion.

	Bifurcation (Status Only)
	Status only divorce, when still fighting over other issues – usually property related.

WARNING! This procedure has many property/tax/

benefits/retirement

consequences and may not be appropriate for many situations.

GIVE HANDOUT to warn person of consequences.
	Timing:  6months+1 day (since this will get the divorce)

Required:

FL-315 – handout with Ps&As; response blanks will also need FL-315 (revised 1/09); FL-347 would be part of OAH or Judgment
Declaration explaining slight need for it and why in best interests.

Ps & As allow some choices re: conditional orders to extend benefits, such as health insurance.

Preliminary Disclosures must already be completed OR served with the Motion.

	
	
	

	Opposition to Motion to Set Aside Under CCP 473
	Party wants to oppose the regular set aside motion.  
	Need a declaration of the party.  Serve by personal delivery or express mail under CCP 1005(c) at least 9 court days prior to hearing
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