CONSERVATORSHIP PAMPHLET

(For Conservatorships In the Probate Court)

This pamphlet provides basic information about probate conservatorships.  It includes general information about court procedures, the duties and responsibilities of probate conservators, and other helpful material to assist you in fulfilling the obligations of a conservator. 

Further information about probate conservatorships may be obtained from an attorney, the Probate Code, and private publications and resources.  You should also consult the court or the clerk’s office regarding special procedures or rules in your county.

What is Conservatorship?

Conservatorship is a court process by which a person is given legal authority to manage the affairs, the estate or both, of an adult or emancipated minor who is incapable of taking care of him/herself.  Appointment as conservator requires the filing of a petition and approval by the court.  This pamphlet will provide you with some basic information about conservatorships.  If the court establishes a probate conservatorship, the conservatorship may be:

· A conservatorship of the person (the personal needs for physical health, food, clothing or shelter)

· A conservatorship of the estate (the property of a person who is substantially unable to manage his or her own financial resources or resist fraud or undue influence)

If the court appoints you as a conservator for a person, you will assume important duties and obligations.  You will become responsible to the conservatee and the court.  It is essential that you clearly understand your duties and responsibilities as conservator.  If you have any questions, you should consult with an attorney who is qualified to advise you in these matters.

What is a Legal Conservator?

A legal conservator is an adult to whom the court has given authority and responsibility to provide care for a person, or to manage that person’s assets, or both.

Who May Be Legal Conservators?

Relatives, friends of the family, private professional conservators, the County Public Guardian, or other interested persons may be considered as potential legal conservators.

Before You File the Petition

Before you file a petition for conservatorship, you should consider the following:

· Is a conservatorship really necessary?

· Have you considered alternatives?

· Do any family members object to the conservatorship?

· Is there enough evidence for you to prove the need for a conservatorship?

· Do you need legal advice or assistance?

Seek Legal Advice for Alternatives to Conservatorship

Family members can make private agreements or arrangements regarding how they will take care of a person who is no longer able to care for him or herself.  There are some forms available to provide for an Advanced Healthcare Directive regarding healthcare issues.  A General, Special or Limited Power of Attorney for business matters may be used along with other measures for handling financial affairs of the person.  These methods, although helpful, may not guarantee protection of the person and/or estate of someone who needs help and supervision.  Incompetent adults are at risk of being victims of fraud, abuse and/or neglect if there is no court order in place to protect them and their assets. An attorney can advise you and help you make a decision that will be in the best interest of your loved ones.

THE PROCESS – BRIEFLY

If you decide that a conservatorship is necessary, the first step in the process of establishing it is to fill out and file the petition and other required documents with the clerk of the court.  Some counties have additional “local forms” that need to be filed along with the standard forms.

Any interested party may file the petition.  Specific persons must be given notice of the petition, unless excused by the court, before the court can hear the case.

The court may order that an investigation be completed before it makes its decision.  If this occurs, you, the conservatee, and any other persons deemed essential will probably be contacted about the case.  The investigator will give the court a report and make a recommendation on what should occur.  The case could go to trial.  The court may grant the petition or may find that there are insufficient grounds to establish a conservatorship.

CONSERVATORSHIP OF THE PERSON

The probate court may appoint a conservator of the person where a person is unable to care for him or herself.

Fundamental Responsibilities – The conservator of the person has the responsibility to ensure the conservatee’s personal needs are met.  For example you make sure the conservatee is properly fed, clothed, housed and all his or her medical and dental needs are met.  This may not be an easy task; you should become familiar with community resources that can assist both you and the conservatee.  You may get help and information from local agencies or a support group for conservators.

 Residence – As conservator, you have the right to determine where the conservatee lives.  The conservatee could live with you but when it is necessary, you are allowed to make other arrangements if they are in the best interest of the conservatee.  

Medical Treatment – As conservator, you are responsible in making sure the medical needs of the person are met.  In most cases, you have the authority to consent to the conservatee’s medical treatment.  Although not required, you may choose to obtain court approval before making extremely difficult medical decisions.   

Community Resources – There are agencies in each county that may be helpful in meeting the specific needs of the conservatee.  You must strive to meet those needs or secure appropriate services.

Change of Address – A conservator must notify the court in writing of any change in the address of the conservatee.  This includes any changes that result from home placement to a care facility.  As conservator, you should always keep the court informed of your current address where you can receive court notice.

Visitation – The court may require that you allow visitation or contact between the conservatee and his or her family members.  The conservatee’s needs often require that family relationships be maintained.

Driving and Vehicles – If the conservatee owns or has access to a car, you as the conservator must decide whether it is safe to let him or her drive.  If it is unsafe for the conservatee to drive and you want to sell their vehicle you may have to obtain a court order and comply with certain DMV requirements.

Court visitors and status reports – Some counties have a program where “court visitors” track and review conservatorships.  If your county has such a program, you will be expected to cooperate with the requests of the court visitor.  Also, as conservator you may be required to fill out and file status reports.  In all counties, you must cooperate with the court and court investigators.

Termination of conservatorship of the person – A conservatorship usually ends when the conservatee dies.  It may also end if the conservatee’s physical and/or mental abilities improve and the court determines the conservatorship is no longer necessary.  In this case, an interested party would have to file a petition with the court and follow proper procedure to obtain a court order terminating the conservatorship.

CONSERVATORSHIP OF THE ESTATE

If the court appoints you as conservator of the person’s estate, you will have additional duties and obligations.  The money and other assets of the conservatee are called the person’s “estate”.  Appointment as conservator of a person’s estate is a solemn matter.  It is taken very seriously by the court.  The conservator of the estate is required to manage the person’s funds, collect and make an inventory of the assets, keep accurate financial records, and regularly file financial accountings with the court.  Because the law imposes the highest duty on the conservator, as a fiduciary, to protect the interest of the conservatee, it is highly recommended that you use an attorney to give you legal advice in managing the estate.

MANAGING THE ESTATE

Prudent investments – As conservator of the estate, you must manage the person’s assets with the care of a prudent person dealing with someone else’s property.  This means that you must be cautious and may not make speculative or risky investments.

Keeping estate assets separate – As conservator of the estate, you must keep the money and property of the person’s estate separate from everyone else’s, including your own.  When you open a bank account for the estate, the account name must indicate that it is a conservatorship account and not your personal account.  You should use the person’s social security number when opening estate accounts.  You should never deposit estate funds in your personal account or otherwise mix them with your own funds or anyone else’s funds, even for brief periods.  Securities in the estate must be held in a name that shows that they are estate property and not your personal property.

Interest-bearing accounts and other investments – Except for checking accounts intended for ordinary expenses, you should place estate funds in interest-bearing accounts.  You may deposit estate funds in insured accounts in federally insured financial institutions, but you should not put more than $100,000.00 in any single institution.  You should consult with an attorney before making other kinds of investments.

Blocked accounts – A blocked account is an account with a financial institution in which money or securities are placed.  No person may withdraw funds from a blocked account without the court’s permission.

Depending on the amount and character of the person’s property, the conservator may elect or the court may require that estate assets be placed in a blocked account.  As conservator of the estate, you must follow the direction of the court and the procedures required to deposit funds in this type of account.  The use of a blocked account is a safeguard and may save the estate the cost of a bond.

Other restrictions – As conservator of the estate, you will have other restrictions on your authority to deal with estate assets.  Without prior order of the court, you may not pay fees to yourself or your attorney.  You may not make a gift of estate assets to anyone.  You may not borrow money from the estate.  You may not use estate funds to purchase real property without prior court order.

If you do not obtain the court’s permission to spend the estate funds, you may be compelled to reimburse the estate from your own personal funds and may be removed as conservator.  You should consult with an attorney concerning the legal requirements relating to sales, leases, mortgages, and investment of estate property.

INVENTORY OF ESTATE PROPERTY

Locate the estate’s property – As conservator of the estate, you must locate, take possession of, and protect the person’s income and assets that will be administered in the estate.  It may be necessary to change the ownership of all assets into the conservatorship’s estate name.  You should consult with an estate planning attorney for further information.

Determine the value of the property – As conservator of the estate, you must arrange to have a court appointed referee determine the value of the estate property unless the appointment is waived by the court.  You, rather than the referee, must determine the value of certain “cash items.”  An attorney can advise you about how to do this.

File an inventory and appraisal – As conservator of the estate you must file an inventory and appraisal within 90 days after your appointment.  You may be required to return to court 90 days after your appointment as conservator of the estate, to ensure that you have properly filed the inventory and appraisal.

INSURANCE

Insurance coverage – As conservator of the estate, you should make sure that there is appropriate and sufficient insurance covering the assets and risks of the estate.  You should maintain the insurance in force throughout the entire period of the conservatorship or until the insured asset is sold.

RECORD KEEPING AND ACCOUNTING

Records – As conservator of the estate, you must keep complete, accurate records of each financial transaction affecting the estate.  The checkbook for the conservatorship checking account is your indispensable tool for keeping records of income and expenditures.  You should also keep receipts for all purchases.

Record keeping is critical because you will have to prepare an accounting of all money and property you have received, what you have spent, the date of each transaction, and its purpose.  You will also have to be able to describe in detail what is left after you have paid the estate’s expenses.

Accountings – As conservator of the estate, you must file a petition requesting that the court review and approve your accounting one year after your appointment and at least every two years after that.  The court may ask that you justify some or all expenditures.  You should have receipts and other documents available for the court’s review, if requested.  There is no court form available to file this petition for account and report.  It is “self-drafted,” in other words you must prepare this document in proper legal format.  An attorney can advise you  how to do this.

If you do not file your accounting as required, the court will order you to do so.  You may be removed as conservator for failure to file an accounting.

Format – As conservator of the estate, you must comply with all state and local rules when filing your accounting.  A particular format is specified in the Probate Code, which you must follow when you present your account to the court.  An attorney can advise you on how to do this.  You should check local rules for any special local requirements.  

LEGAL ADVICE 

An attorney can advise you and help you prepare your inventories, accountings, and petition to the court.  If you have any questions, you should consult with an attorney.

OTHER GENERAL INFORMATION

Removal of a conservator – A conservator may be removed for specific reasons or when it is in the conservatee’s best interest.  A conservator may be removed either on the court’s own motion or by a petition filed on behalf of the conservatee, a relative of the conservatee or any other interested person.  If necessary, the court may appoint a successor conservator, or the court may terminate the conservatorship if it is found to be in the conservatee’s best interest.

Legal documents – For your appointment as conservator to be valid, the Order Appointing Probate Conservator must be signed by a judge.  Once the court signs the order, the conservator must take prepared Letters of Conservatorship to the clerk’s office where the clerk will issue the letters.  You should check local rules for any special local requirements in addition to these forms.

Letters of Conservatorship is a legal document that provides proof that you have been appointed and are serving as the conservator for a person.  You should obtain several certified copies of the Letters from the clerk.  Normally a small fee is charged for certified copies.  These legal documents will be of assistance to you in the performance of your duties, such as obtaining medical care and taking care of estate business.

Attorneys and legal resources – If you have an attorney, the attorney will advise you on your duties and responsibilities, the limits of your authority, the rights of the conservatee and your dealing with the court.  If you have legal questions, you should consult with your attorney.  If you do not have an attorney you should contact your local bar association and request a private consultation through a State Bar certified Lawyer Referral Service.  Please remember that the court staff cannot give you legal advice.  If you are not represented by an attorney, you may obtain answers to your questions by consulting with an attorney, contacting community resources, private publications, or your local law library.    
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