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Mandatory vs. Discretionary 
Dismissal Rules


There are special rules for cases involving new trial, mistrial or reversal on appeal not dealt with here; see CCP 583.220.

Note: For service deadlines and bring-to-trial deadlines, if the last day to serve or last day to bring to trial falls on a court holiday or weekend, deadline is extended to the next court day.  CCP 12a.


 If court is moving to dismiss, clerk must serve 20 days before hearing (no time added for service by mail); if defendant is filing motion to dismiss for delay of prosecution, deadlines are: 45 days (plus 5 extra if service by mail), if for other grounds, then 30 days (plus 5 extra if service by mail) before hearing.
There is no dismissal for failure to follow the rule; the most the court can do is sanction plaintiff. The earliest a court can dismiss a case for failure to serve is 2 years from time of filing the case, and this is discretionary not mandatory.  CPBT 11:127.1  and see Hawk citation, below (under 2 year discretionary dismissal).
The policy favoring a trial on the merits outweighs policy allowing dismissal for delay in prosecution. CPBT 11:126
MANDATORY DISMISSAL
	RULE & Authority
	EXCEPTIONS
	WHO FILES MOTION
	MISCELLANEOUS

	Failure to serve within 3 years             ----          AUTHORITY    CCP 583.210
	Parties can stipulate to extend 3 year deadline in writing or on record, even if enter stip after expiration of 3 year deadline.  CCP 583.230, CPBT 11:66

3 year rule inapplicable if defendant has filed answer (answer has to be filed within 3 years and 60 days per Biss v. Bohr (1995), 40 Cal. App. 4th 1246 or enters into substantive stip  CCP 583.220)  

Deadline tolled if defendant not amenable to service (i.e. deceased and no executor yet -Polony v. White 1974 43 CA3d 44), action stayed, validity of service being litigated, or service is impossible or impractical or futile. Excuses that worked: 1. Defendant absent from state and plaintiff can prove defendant has no minimum contacts with state (Watts v. Crawford 1995 10C4th 743); 2. Case was erroneously dismissed by court and plaintiff couldn’t serve until that order set aside and case revived (Graf v. Gaslight 1990 225 CA3d 291). Excuses not good enough: 1. Sub service 3 days before 3 year deadline expired insufficient where defendant was out of state 3 days before deadline but was otherwise available for service for last 2 years/262 days and plaintiff didn’t show efforts to serve defendant directly before sub-served.  Evartt v Superior Court of Stanislaus County (1979, 5th Dist) 89 Cal App 3d 795 2. Process server didn’t serve on time (Bishop v. Silva 1991 234 CA3d 1317); 3. Attorney’s investigator needed more time to locate evidence before serving defendant County of LA v. Superior Court (1988) 203 CA3d 1205).
Deadline tolled if defendant is estopped from asserting rule (i.e. defendant got plaintiff to agree to extension for time to file answer and then SOL ran out and defendant says ha-ha)
	CCP 583.250 says that action shall be dismissed on court’s own motion or motion of any interested person (whether a party or not).
In family law context, who can file dismissal motion is not so clear: CPGFL is vague about who files motion for mandatory dismissals: “moving papers served on opposing party” - see 15:81
	When does 3 year clock start?                                               The date original complaint filed, not when amended complaint filed and not when a
DOE was later named.  But if a complaint is amended to add a previously un-named defendant (distinguished from a  DOE defendant), 3 year clock starts against new defendant when amended complaint filed. 
 If last day to serve is a holiday, then 3 year deadline extends to next day ( CCP 12a)


	Failure to file Proof of Service of Summons within 60 days of 3 years service deadline                      ----    AUTHORITY    CCP 583.210
	Does not apply if defendant has filed an answer                                                           
	Per CCP 583.250, action shall be dismissed on court’s own motion or motion of any interested person (whether a party or not).         
                                                                                In family law context, who can file dismissal motion is not so clear: CPGFL is vague about who files motion for mandatory dismissals: “moving papers served on opposing party” - see 15:81                                                                                                               
	 

	Failure to bring case to trial within 5 years of filing 
----  
AUTHORITY   CCP 583.310

5 year rule, continued

5 year rule, continued
	Case types exempt from 5 year rule:
probate, juvi, “domestic relations.” CPBT 12:20

May not be granted in dissolution, separation or domestic partnership case (only those 3 case types mentioned) if a support order (including reserved support order) is in effect, or if disso case, where a status J motion is pending or has been granted.  CPBT 11:46.1, CPGFL 11:485, 11:485.2, 15:21, 15:21-23; In re Marriage of MacFarlane & Lang (1992) 8 Cal.App.4th 247
 There are 2 cases that applied support order exception in paternity and IV-D cases mentioned in CPGFL at 15:21.3, but also see different result (5 year rule applied) in another IV-D case discussed at CPGFL 15:23.3

Waiver by defendant of 5 year rule: Butler v. Hathcoat (1983) 146 C.A.3d 834  - defendant’s motion to dismiss unsuccessful because didn’t bring motion until after trial (which occurred after 5 years); failure to file timely motion = waiver of 5 year dismissal rule. 

Tolled if parties have reached court-approved settlement within 5 years or if parties have entered into written out-of-court settlement. CPBT 11:200.2

Parties can extend 5 year rule by written
agreement or stip on record.

Tolled if case goes to, or remains in, judicial arbitration or mediation during last 6 months of 5 year period (query: would FCS mediation or assessment fall within this tolling rule?). CCP 1141.20 and 1141.17(b) CPBT 11:202.20
Same exceptions as for 3 year rule, above, where defendant not amenable to service, service impractical, etc.  CPBT 11:97.1  Case examples of not practical, etc and so 5 year rule tolled:

(1) Plaintiff is dead; estate awaiting representative  Pham (1985) 172 CA3d 966

(2) Trial court's failure to set a date for trial de novo; after arbitration Howard v. Thrifty Drug & Discount Stores (1995) 10 Cal. 4th 424 
(3) One defendant was in military service Pacific Greyhound Lines v. Superior Court (1946) 28 Cal. 2d 61
(4) Appeal from order granting change of venue Christin v. Superior Court (1937) 9 Cal. 2d 526
Trial court not deprived of jurisdiction under CCP 583 to try the case by the “mere lapse of 5 years after filing action.”  Rio Vista (1921) 187Cal.1; Thatcher (1953) 120C.A.2d 811; Perry (1929) 207Cal.617.  In Rio Vista, “where a cause of action is w/in the general jurisdiction of court, the voluntary appearance of parties and submission of the cause on its merits confers jurisdiction to try the issues” despite “mere lapse” of 5 years.  In Perry case, appellate court let stand a refusal to dismiss case even though tried after 5 years of commencement date; it just directed trial court to recalculate interest owed on judgment (plaintiff ultimately denied interest from date lawsuit started, just got interest from date of judgment).

Sufficient excuse that plaintiff’s 170.6 motion not heard until date of trial, and so extension on 5 year rule to new date in front of new judge does not violate new rule.  Nail v. Osterholm (1970) 13 C.A. 3d 682
	Per CCP 583.360: An action shall be dismissed by the court on its own

motion or on motion of the defendant, after notice to the parties. Confirmed by Sagi Plumbing (2004) 123 Cal.App.4th 443 and Lewis v. Superior Court (1985) 175 Cal. App. 3d 366, 

	When does 5 year clock start?  When complaint is filed.
"Bring to trial" means when jury is sworn, or if no jury, when first witness is sworn or first evidence is submitted CPBT 11:193.1-.43                               
It a tolling exception to the rule applies, how long do you have to bring it to trial?
If 5 year period tolled, and if at end of that condition causing the tolling there are less than 6 months left to bring case to trial, you get 6 months to bring it to trial anyway (6 month grace period). CCP 583.350
Plaintiff can’t rely on clerk’s mistaken setting of trial date beyond 5 years as bar to dismissal. Central Mutual Insurance Co. (1983) 143 C.A.3d 791


The requirement that an action be brought to trial in five years is intended to promote the trial of cases before witnesses' memories fade and evidence is lost or destroyed and to protect defendants from the annoyance of having an unmeritorious action pending for an indefinite period of time General Motors Corp. v. Superior Court (1966) 65 Cal. 2d 88. The Legislature, however, has declared that in construing the pertinent statutes these purposes are to be subordinated to policies favoring the trial or disposition of actions on the merits and the right of litigants to make stipulations and agreements Code Civ. Proc. § 583.130
Estoppel to defendant’s ability to raise 5 year bar:  Conduct of the defendant that reasonably induces the plaintiff to take no action to bring the action to trial within the time required may give rise to estoppel defense Borglund v. Bombardier, Ltd. (1981) 121 Cal. App. 3d 276.
Examples:

- Submitting documents that indicate a willingness to proceed to a disposition on the merits see City of Los Angeles v. Gleneagle Dev. Co. (1976) 62 Cal. App. 3d 543 (defendant submitted at-issue memorandum; Mustalo v. Mustalo (1974) 37 Cal. App. 3d 580 (defendant submitted written response under Family Law Act and memorandum setting case for trial).
- Defendant actively seeking a postponement Woley v. Turkus (1958) 51 Cal. 2d 402; Breacher v. Breacher (1983) 141 Cal. App. 3d 89



Note: There are other mandatory dismissal grounds not dealt with here, such as failure to amend complaint after successful demur, failure to pay fee after venue change granted, failure to obey discovery orders, failure to comply with local rules, failure to post required bond or security.  See CPBT 11:48
DISCRETIONARY DISMISSAL
	RULE & Authority
	EXCEPTIONS
	WHO FILES MOTION
	MISCELLANEOUS

	Failure to serve within 2 years of filing

----

AUTHORITY
CCP 583.410, 583.420

CRC 3.1340, 3.1342
2 year dismissal, continued
	The court may grant or deny the motion or, if the facts warrant, continue or defer its ruling on the matter pending performance by either party of any conditions relating to trial or dismissal of the case that may be required by the court to effectuate substantial justice  Cal Rules Ct. Rule 3.1342.


	Per 583.410 Court’s own motion or on motion of the defendant.

	It was error for court to dismiss action when plaintiff had not served within 60 days of filing; the earliest a court could (discretionary) dismiss is 2 years from filing.  Hawk (2006) 141 C.A.4th 1435
Factors Court Must Consider in Ruling on Motion to dismiss for failure to serve in 2 years:   
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The affidavits/declarations submitted by the parties.
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Availability of the moving party and other essential parties for service of process.
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Plaintiff’s diligence in seeking to effect service of process.
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The extent to which the parties engaged in any settlement negotiations or discussions.
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The diligence of the parties in pursuing discovery or other pretrial proceedings, including any extraordinary relief sought by either party. 
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The nature and complexity of the case.
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The law applicable to the case, including the pendency of other litigation under a common set of facts or determinative of the legal or factual issues in the case.
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The nature of any extensions of time or other delay attributable to either party.
[image: image9.png]


The condition of the court's calendar and the availability of an earlier trial date if the matter was ready for trial.
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Whether the interests of justice are best served by dismissal or trial of the case; and any other fact or circumstance relevant to a fair determination of the issue.



	Failure to bring case to trial within 2 years of filing

----

AUTHORITY

CCP 583.410, 583.420 (A)(2)
	Inapplicable in disso or sep actions if support order exists or in case of disso, if status J motion pending. CCP 583.161.

Inapplicable if case is “conditionally settled, including verbal settlements. See CPBT 11:139.4 for examples.

Tolled by written stip or on record.


	Per 583.410 Court’s own motion or on motion of the defendant.

	CRC 3.1342 suggests factors for court to consider on motion for dismissal: diligence in serving defendant, extent to which parties tried to settle, etc.) CPBT 11:124. 



	Court has inherent authority to dismiss an action 
----

AUTHORITY

CCP 583.150
	
	The court
	But note opposite of inherent authority to dismiss: Per CRC 5.15, the time within which any act is required to be done by a party be extended by the court.
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Abbreviations used here:


CRC=	 CA Rules of Court


CCP=	 Code of Civil Procedure


CPBT=	 CA Practice Guide, Civil Procedure Before Trial


CPGFL=  CA Practice Guide, Family Law








Preliminary points:





Motion service deadlines: 





What about rule in civil cases (excepting UD, probate, domestic proceedings) requiring service of summons/complaint within 60 days of filing (CRC 3.110(b)) (or within 30 days of filing an amended complaint)?  
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