
HOW TO:
· File a claim against the Plaintiff who filed a claim against you in Small Claims court.
WHEN TO USE:
· Use this packet when you have been served with a Small Claims lawsuit that lists you as a defendant and you want to bring a Small Claims lawsuit against plaintiff for no more than $7,500 if you are suing as an individual or an individual who owns a business (i.e. sole proprietor) or no more than $5,000 if you are suing as any other type of business.
The Small Claims Advisor is available by phone 
Monday – Friday, 2:30pm-5:00pm
(408) 556-3000 option #2 then #6

           www.scselfservice.org/small                     www.sccsuperiorcourt.org   
    www.legalselfhelp.ca.gov 

            Santa Clara County
                         
       Santa Clara County
               
          State of California

             Self-Help website                                          General website                                    Self-Help website
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INSTRUCTIONS
A.  Fill out the attached blank forms (type or print neatly in blue or black ink):
· Defendant’s Claim and Order to Defendant (SC-120)

· Other Plaintiffs or Defendants (SC-120A) (if necessary)
· Proof of Service (SC-104)

B. Who Do You Sue and Serve (General Rules)
1. If you are suing an individual then you simply name them. 

2. If you are suing a corporation you must name the agent for service of process or one of the
    corporate officers of the corporation.  The agent for service of process can be found at
    www.ss.ca.gov.

3. If you are suing a partnership, you must name all of the partners.

4. If you are suing over a car accident, you should sue both the driver and the registered owner of the car.

C.  How to File Your Papers – Follow these easy steps in order:

1.  Make at least 2 copies of your completed papers (one for you, one for the person or company that
     you are suing).

2. Bring or mail the original and all the copies to the clerk’s office in the same courthouse where the
    Plaintiff filed the lawsuit.  
1. Santa Clara Superior Court

2. Palo Alto Superior Court
3. South County Superior Court
1095 Homestead Road, Santa Clara, CA
270 Grant Avenue

12425 Monterey Road

Mailing: 191 N. First Street

Palo Alto, CA 94306

San Martin, CA 95046

San Jose, CA 95113


(650) 462-3800


(408) 695-5000

**Please note: Effective 6/30/08, all cases filed at the Los Gatos Courthouse will be located at the Santa Clara Courthouse.**
D.  Serving the Papers 

1. What papers do you serve:


a. You need to serve the other party:

· The plaintiff’s copy of the Defendant’s Claim and Order to Defendant 

2. Who can serve the paperwork:

a. You CANNOT serve the papers yourself!! You can hire a professional process server
    (look in the yellow pages under “process server”), or have any person 18 or over who is
    not involved with the case serve the paperwork for you. For purposes of this information 

    sheet, the person you choose to serve the paperwork will be called the “server.”

3. How does the server serve the paperwork:
a. Personal Service - The best way to serve your paperwork is through personal service.
    This means that your server finds the plaintiff (at home, work or play) and asks “Are you
    so-and-so?”  If the person is the plaintiff, the server hands the papers to the plaintiff and
    says “You are being sued.” Then the server simply leaves. The plaintiff does not need to
    sign anything to say they got your paperwork.
b. Substitute Service - The server may also serve the plaintiff through “Substitute
    Service.”  There are two types of substitute service:

· “Home substitute service” - The server can (1) personally give the paperwork to a person 18 or over who lives at the same address as the plaintiff, who is told what the papers are about, and (2) mail a copy of all of the paperwork to the plaintiff at the same address.  OR
· “Business substitute service” - The server can (1) personally give the paperwork to the person in charge at the plaintiff’s business address, and (2) mail a copy of all of the paperwork to the plaintiff at the same address.

c. Mail Service – For a $10.00 fee the court clerk will serve your claim by certified mail. 
   The certified mail service only works if the plaintiff signs the certification and sends it back.
   Many plaintiffs will not sign the certification so this type of service often does not work. 
   (Note: Only the court clerk is allowed to service this way.)

4. Time for Service - You must serve the paperwork 5 calendar days before the court date, if you
    were served with the Plaintiff’s Claim at least ten calendar days before the court date; you must
    serve the paperwork 1 calendar day before the court date, if you were served with the Plaintiff’s 
    Claim less than ten calendar days before the court date.  

E. After Serving the Papers
1. The server will fill out the Proof of Service form.  You are responsible for filing the original
    Proof of Service form with the court clerk before the court date.
F.  When you come to Court 

You should bring at least two copies of the documents which help to prove your case (one copy for the
plaintiff and one copy for the Judge).  Be prepared both to prove that you do not owe the Plaintiff any
money and that the Plaintiff owes you money.  If you have any witnesses, they should also attend the
court hearing because it is unlikely that the Judge will accept a letter from them as evidence. 

After the deputy does roll-call and the Judge explains the process, you will be sent outside to talk to the
other party and try to settle.  You will also have to exchange any evidence you wish to present to the
Judge.
If you are not able to settle, you will have an informal hearing in front of the Judge.  The Judge may give
you the decision while you are in court or the Judge may decide after the hearing and mail the decision
to both parties.

If you still have questions, talk to an attorney for legal advice.  Referrals to private and low-cost
attorneys are available at the Self-Service Center or on the court’s website.

     You must know the Court’s local rules.  They are available on the court’s website at:

     www.sccsuperiorcourt.org.













How to Start a Small Claims Case Against the Plaintiff Who Filed a Case Against You





If you are unsure about whom to sue and serve, please call the Small Claims Adviser. 408-370-4440 x6





NOTE: The Defendant’s Claim can only name those parties listed on the Plaintiff’s Claim, if you want to add someone new to the claim you will need to file a Plaintiff’s Claim to start a new case instead. 





The filing fee is $30 if you are suing for $1500 or less, $50 if you are suing for between $1501 and $5000, or $75 if you are suing for between $5001 and $7500.  


If you have filed more than 12 small claims cases in a calendar year, your filing fee will be $100.  If you choose to file the form by mail, send the original and 2 filed copies to the clerk and also include an 8x10 self addressed, stamped envelope. 





If your income is low and you want to ask to not pay the filing fee…


1.    Fill out and turn in an Application for Waiver of Court Fees and Costs packet (FW-001 and FW-003). 


You can get a packet from the Clerk’s office or a packet w/ samples from the Self-Service Center.  


Turn your waiver into the clerk. You will be asked to include a pay stub or other proof of income or disability.


They will present your forms to the Judge for his or her approval. You may be asked to return the next business day to pick up your filed papers, or they may be mailed to you. 











