INFO FOR CONSERVATORSHIP CLINIC PARTICIPANT

CONSERVATORSHIP

A probate conservatorship is a court proceeding where a judge appoints a responsible person or organization (called a conservator) to care for another adult who cannot care for him/herself or his/her finances (called a conservatee).

There are 2 kinds of conservators:


A conservator of the person cares for and protects a person when the judge decides that 
the person (called the “conservatee”) can’t do it.


A conservator of the estate handles the conservatee’s financial matters – like paying 
bills and collecting a person’s income – if the judge decides the conservatee can’t do it.


A conservator of the person, estate, or both may be appointed, depending upon the 
conservatee’s needs.

When can I establish a probate conservatorship?
You must be sure that establishing a conservatorship is the only way to meet the person’s needs.  If there is another way, the Court may not grant your petition.


Possible Alternatives are:

· Power of Attorney for finances or health care matters

· Becoming a substitute payee for public benefits. VA Benefits (38 U.S.C. Sec.3202), Social Security (42 U.S.C. Sec.405(j))

· Health & Safety Code Section 1418.8 allows health care decisions to be made by an interdisciplinary panel.

If no alternatives are available, a conservatorship may be established in the following situations:


* A judge decides that a person can’t take care of him/herself or his/her finances.


* A person who is substantially unable to manage his or her own financial resources or 
resist fraud or undue influence – this inability must be proved to be consistent; inability 
may not be proved solely by isolated incidents of negligence or wastefulness.  



-- For example, if a proposed conservatee fails to timely pay a utility bill, even for 

a couple of months, but does pay the bill after receiving notice from the utility 


company, the prior failure is not sufficient to support a determination of 



incapacity.  If, however, the person not only failed to pay electric, telephone, or 


cable bills, but did not even open the mail when it arrived, and the utilities have 


been disconnected, those facts may well support a finding that the person is 


substantially unable to manage his or her financial affairs.


* A person who voluntarily requests the appointment and who, to the satisfaction of the 
court, establishes good cause for the appointment.


* A conservator of the estate may be appointed for a person who is an “absentee,” 
defined as a member of the uniformed armed forces or an employee of the United States 
government or its agencies who is determined by the appropriate secretary or head of 
department to be “in missing status.”


* A limited conservator of the person or of the estate, or both, may be appointed for a 
developmentally disabled adult.

Who can file for conservatorship?
The person who wants to be a conservator can file.  Others can file too, like a spouse, a relative, a state or local government agency, or any other interested person or friend (i.e. conservatee’s physician, accountant, stockbroker, neighbor).  If the proposed conservatee has sufficient capacity at the time to form an intelligent preference, the proposed conservatee may nominate a conservator in the petition or in a writing signed either before or after the petition is filed.

If you want to become a conservator of the estate, you must petition for that.  You can do it at the same time that you file your petition for conservatorship of the person or you can file a separate petition later.

Who can be appointed as conservator?
The court has sole discretion in selecting who shall act as the conservator, but the court is to be guided by what appears to be in the best interest of the proposed conservatee.  If the proposed conservatee has sufficient capacity, he or she may nominate a conservator and the court must appoint the nominee unless the court finds that the appointment is not in the best interest of the proposed conservatee.  If there is no nominee by the proposed conservatee, preference to act as conservator is as follows:


*
Spouse or domestic partner


*
Person nominated by spouse or domestic partner


*
Adult child


*
Person nominated by adult child

*
Parent

*
Person nominated by parent

*
Brother or sister


*
Person nominated by brother or sister


*
Any other person the law says is OK

What does the court investigator do in conservatorship cases?
The court investigator gives neutral information about your case to the judge.  The investigator will set up a visit with you and the proposed conservatee.  The court wants the investigator to:


*
Have a private interview with the proposed conservatee;


*
Explain how the conservatorship will change his/her life;


*
Explain what will happen at the hearing;


*
Explain about the proposed conservatee’s right to fight the conservatorship, to 


have a lawyer, to have a different conservator and to have a trial by jury if he/she 


wants it;

*
Decide if a lawyer should be appointed to represent the proposed conservatee if the proposed conservatee does not have the ability to understand or give an opinion;


*
Review the petition’s Confidential Supplemental Information form and get 


information if needed;


*
Find out if the proposed conservatee is willing and able to come to the hearing.  


The investigator is allowed to look at the proposed conservatee’s confidential 


medical records;


*
See if the proposed conservatee is able to fill out an affidavit of voter registration;  


*
Write a confidential report for the Court and send a copy to the conservator and 


the conservator’s lawyer;


*
Make recommendations to the judge about the case.

When is a bond required?
A bond is required in most cases to guarantee proper performance of the duties of the conservator of the estate.  One appointed only as guardian of the person or conservator of the person need not file a bond unless required by the court.  In a conservatorship proceeding where the conservatee, having sufficient capacity to do so, has waived the filing of a bond, the court in its discretion may permit the filing of a bond in an amount less than would otherwise be required.

In a conservatorship of an estate proceeding, the cost of the bond is charged to the estate.

How do I establish conservatorship?
The following are forms associated with establishing conservatorship.  Also, check with your local court for additional forms the court might require:

GC-310​​​​_____ Petition for Appointment of Probate Conservator
GC-020_____ Notice of Hearing      

GC-312_____ Confidential Supplemental Information

GC-314_____ Confidential Conservator Screening
GC-320_____ Citation for Conservatorship

GC-330_____ Order Appointing Court Investigator
GC-335_____ Capacity Declaration

GC-340_____ Order Appointing Conservator

GC-348_____ Duties of Conservator and Acknowledgement of Receipt of Handbook

GC-350_____ Letters of Conservatorship
Gather the information you will need to fill out your forms.  You will need the proposed conservatee’s:


*   Full name;


*   Address;


*   Date of birth;


*   Social security number;


*   Doctor’s name, address, phone and fax numbers; and


*   Medical record number.

If you are asking for a conservatorship of the person,

*   Describe in detail the person’s mental or physical health.


*   Say why you feel there is a need for a conservatorship.  Be as specific as you can.

If you are asking for a conservatorship of the estate,


*   Describe how the person cannot manage his/her finances or is easily influenced.  Give 

     as many examples as possible of things that have happened and name other people 

     who know about these problems.


*   List the person’s assets in as much detail as you can (bank accounts, brokerage 
 
     accounts, stocks, Savings Bonds, cars, boats, real property, etc).  The court wants to 
 
     know about how much the assets are worth and how much income the proposed 
 
     conservatee gets each month.  You do not have to do this if you are married to the 
 
     proposed conservatee and your assets are community property.

You must serve or “give notice by mail” of your filing for conservatorship to certain people including: 


*   grandparents, 


*   parents, 


*   brothers and sisters, 


*   children, grandchildren,


*   spouse.

This means someone over the age of 18 (but not you) must serve copies of the court forms to those people before the hearing.  That way, they will know you are asking to be the conservator.  You must do this even if you think those people don’t care or may disagree with you.

Someone over the age of 18 (but not you) must also “give personal notice” to the proposed conservatee.  You can have a friend or family member do this, or you can hire a professional process server.

The server must serve copies of these forms:


*   Notice of Hearing


*   Petition for Appointment of Conservator.

There are rules for giving notice.  It is very important that you follow them carefully.  If you have any questions about how to serve your forms, talk to a probate examiner, the probate staff attorney at the court or contact the court for more information.

The clerk can give you a date for the conservatorship hearing and a case number.  The time and date of your hearing will be listed on the form GC-020.  At the time of the hearing if the judge approves the conservatorship, the clerk will give you a signed Order.  Take the signed Order to the Probate Clerk’s Office.  The clerk will give you a filed copy of your Letters of Conservatorship.
Before letters of conservatorship are issued, all conservators (except corporate or institutional conservators) must obtain a copy of the Handbook for Conservators published by the Judicial Council of California.

Responsibilities
As a reminder, if you are conservator of the person, you must take care of the conservatee’s:


*   Food,


*   Health care,


*   Clothing,


*   Personal care,


*   Housekeeping,


*   Transportation,


*   Recreation,


*   Shelter, and 


*   Well-being.

You may be required to report to the court on the conservatee’s current status.  

If you are conservator of the estate, you must:


*   Manage and protect the conservatee’s assets,


*   Locate and take control of all assets,


*   Collect the conservatee’s income,


*   Make a budget to show what the conservatee can afford,


*   Pay the conservatee’s bills,


*   Invest the conservatee’s money, and


*   Account to the court and to the conservatee for your management of the conservatee’s 
  
     assets.

You have many other responsibilities, too.  To learn more, talk to a lawyer.  Or, read the Handbook for Conservators published by the Judicial Council of California.
LIMITED CONSERVATORSHIP

Limited Conservatorships are for adults with developmental disabilities.  Developmental disability refers to a severe and chronic disability that is attributable to a mental or physical impairment.  Limited conservatorships are set up to assist developmentally disabled adults who are unable to provide for all their personal or financial needs.

Who decides if the adult is developmentally disabled?
The Regional Center in your community will test the proposed conservatee to see if she/he is developmentally disabled.  If the Regional Center accepted the person as a client shortly after birth, then she/he automatically qualifies.  But if the person has never been tested or accepted as a Regional Center client, she/he must be tested.  If the Regional Center feels that person does not qualify and you disagree, you can appeal to the Area Board in your region (created by the state legislature to advocate for the rights of individuals with developmental disabilities).

When should I apply for a limited conservatorship?
If you are trying to establish a limited conservatorship for someone who will soon be 18, it’s a good idea to start the process 2 to 3 months before the developmentally disabled person’s 18th birthday.  However, the conservatorship will not actually take effect until the proposed conservatee’s 18th birthday.

Remember: You do not have to establish a conservatorship.  If there is no conservatorship, the director of the developmentally disabled person’s Regional Center has the power to make most legal decisions for him/her.  For example, the Center can make medical decisions and choose where the developmentally disabled adult lives.

Who can be appointed as limited conservator?
Any adult can file for limited conservatorship.  The person who files for limited conservatorship is called the petitioner.  Limited conservators are usually parents, sisters, or brothers.  But any responsible adult can act as limited conservator.  In addition, there can be more than one limited conservator.  It’s a good idea to have at least one parent and a brother, sister or other relative act as co-limited conservators.  That way, if one conservator dies, the developmentally disabled adult will still have another conservator to rely on.

What kind of decisions does a limited conservator make?
A limited conservator’s duty is to help the limited conservatee develop maximum self-reliance and independence.  Because developmentally disabled people can usually do many things on their own, the judge will only give the limited conservator power to do things the conservatee cannot do without help.  The limited conservator’s Letters of Conservatorship and the court’s order of appointment list the exact areas in which the limited conservator is authorized to act.

How do I establish a limited conservatorship?
You or your lawyer must fill out and file court forms.  Usually, you must file in the county where the developmentally disabled adult lives.  The person who files is called the petitioner.

The following are forms associated with establishing a limited conservatorship; also, check with your local court for any additional forms they might require:

GC-310​​​​_____ Petition for Appointment of Probate Conservator
GC-020_____ Notice of Hearing      

GC-312_____ Confidential Supplemental Information

GC-314_____ Confidential Conservator Screening
GC-320_____ Citation for Conservatorship

GC-330_____ Order Appointing Court Investigator
GC-335_____ Capacity Declaration

GC-340_____ Order Appointing Conservator

GC-348_____ Duties of Conservator and Acknowledgement of Receipt of Handbook

GC-350_____ Letters of Conservatorship
Gather the information you will need to fill out your forms.  You will need the proposed conservatee’s:


*   Full name;


*   Address;


*   Date of birth;


*   Social security number;


*   Doctor’s name, address, phone and fax numbers; and


*   Medical record number.

If you are asking for a conservatorship of the person,

*   Describe in detail the person’s mental or physical health.


*   Say why you feel there is a need for a conservatorship.  Be as specific as you can.

If you are asking for a conservatorship of the estate,


*   Describe how the person cannot manage his/her finances or is easily influenced.  Give 

     as many examples as possible of things that have happened and name other people 

     who know about these problems.


*   List the person’s assets in as much detail as you can (bank accounts, brokerage 
 
     accounts, stocks, Savings Bonds, cars, boats, real property, etc).  The court wants to 
 
     know about how much the assets are worth and how much income the proposed 
 
     conservatee gets each month.  You do not have to do this if you are married to the 
 
     proposed conservatee and your assets are community property.

You must serve or “give notice by mail” of your filing for conservatorship to certain people including: 


*   grandparents, 


*   parents, 


*   brothers and sisters, 


*   children, 


*   grandchildren, 


*   the Regional Center, and 


*   spouse.

This means someone over the age of 18 (but not you) must serve copies of the court forms to those people before the hearing.  That way, they will know you are asking to be the conservator.  You must do this even if you think those people don’t care or may disagree with you.

Someone over the age of 18 (but not you) must also “give personal notice” to the proposed conservatee.  You can have a friend or family member do this, or you can hire a professional process server.

The server must serve copies of these forms:


*   Notice of Hearing


*   Petition for Appointment of Conservator

There are rules for giving notice.  It is very important that you follow them carefully.  If you have any questions about how to serve your forms, talk to a probate examiner, the probate staff attorney at the court or contact the court for more information.

The clerk can give you a date for the conservatorship hearing and a case number.  The time and date of your hearing will be listed on the form GC-020.  At the time of the hearing if the judge approves the limited conservatorship, the clerk will give you a signed Order.  Take the signed Order to the Probate Clerk’s Office.  The clerk will give you a filed copy of your Letters of Conservatorship.
Before letters of conservatorship are issued, all conservators (except corporate or institutional conservators) must obtain a copy of the Handbook for Conservators published by the Judicial Council of California.

How long does the limited conservatorship last?
The limited conservatorship lasts until the court says otherwise or until either the developmentally disabled person or the limited conservator dies.  Also, if the court investigator’s report or other information suggests that one or more conservators are not acting in the best interest of the conservatee, the judge will issue an order to show cause.  If this happens, there will be a court hearing to decide if the conservator(s) should be removed and replaced.  This is not a criminal hearing, but if a conservator is suspected of taking physical or financial advantage of a conservatee, the State can file criminal charges.

If I am a limited conservator, do I also need a conservatorship of the estate?

You do not need a conservatorship of the estate if:


*   the developmentally disabled adult you care for gets public assistance, like 
 
  
     Supplemental Security Income (SSI) or Social Security (SSA) but has no other assets, 
 
     or


*   if the developmentally disabled adult earns a wage.

But you do need a conservatorship of the estate if the developmentally disabled adult has other assets, like an inheritance or a settlement from a lawsuit that is not in a special needs trust.

To learn more about Limited Conservatorships read the Handbook for Conservators.
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