
 SEQ CHAPTER \h \r 1PREPARING YOUR CASE FOR TRIAL 

QUESTIONS AND ANSWERS 

ON

THE HABITABILITY DEFENSE

WHAT IS A HABITABILITY DEFENSE?


Your landlord is trying to evict you because the landlord claims that you owe rent.  It is legal to refuse to pay your rent or withhold your rent if the landlord did not repair problems he/she knew about or if the landlord refuses to keep your place fit to live in (habitable).  If your place has seriously defective conditions, the landlord may not legally be entitled to ask for the full amount of rent he/she claims you owe.


A tenant does not have to pay full rent if:

1. 
There are serious conditions which affect a tenant’s health and safety; AND

2. 
The landlord knew about the problems but did not fix them; AND

3. 
The tenant or the tenant’s family did not cause the problem or refuse to allow it to be corrected.

WHAT TYPES OF PROBLEMS ARE CONSIDERED?


The law does not require the landlord to keep your apartment in perfect condition.  A few cockroaches or one broken screen are probably not enough to allow you to stop paying your rent.  The law does not even require your landlord to paint your home every year or to provide you with or new rugs.  The landlord must provide these basic services:

1. 
Plumbing that works;

2. 
Hot and cold running water and enough hot water to wash and bathe;

3. 
A heater for your home that works;

4. 
Electricity and lights which work and are safe;

5. 
Window screens to keep out the bugs and insects;

6. 
Sufficient extermination to keep out roaches, fleas, bugs and/or mice or rats;

7. 
Clean common areas free from trash and debris;

8. 
Enough trash cans to keep trash from overflowing; and

9. 
Safe and secure stairways and railings.


10.
Operable deadbolt locks on the main entry doors and operable locking or security devices on the windows.
DO I HAVE TO TELL MY LANDLORD ABOUT THE PROBLEM BEFORE I WITHHOLD MY RENT?


Yes, in most cases, unless the landlord already knew or should have known about the problem.  The landlord is entitled to be informed of the problem.  Most tenants inform the landlord by telling the manager which is as good as telling the landlord.  You might also have notified the owner or manager by calling out the Health Department to inspect your premises.  They will then give the owner a notice in writing to correct conditions they say violate the law.


A landlord is not required to fix everything you complain of within several hours.  The more serious the condition, the more quickly the landlord should act.  For example, if your toilet does not work, you should be able to expect the landlord to get it fixed very quickly.  A torn window screen would not be so serious and the landlord would have more time to repair and replace it.

WHAT HAPPENS IF I CAUSED THE DAMAGE OR IF MY CHILDREN DID?


Landlords often claim that the tenant or tenant’s family caused the problem such as a toilet that backed up because the tenant’s child flushed something down the toilet.  The law does not require the landlord to fix at his/her cost a problem that a tenant or the tenant’s family or friend has created.


Landlords also commonly complain that they would have fixed a problem, but the tenant would not let them in to fix it.  The law will not protect a tenant who refuses to allow access for repairs.  You do not have to let a repairman or your landlord into your apartment in the middle of the night or without any notice at all unless there is an emergency, but be reasonable.

WHAT HAPPENS IF I WIN MY CASE? DO I HAVE TO PAY THE BACK RENT?


If you are able to convince the judge at your trial that the landlord knew about the defective conditions and would not repair them and that the conditions were dangerous to your health and safety, the judge will decide how much of your back rent you will have to pay the landlord.  The amount of rent you have to pay will depend on the condition of the apartment.  The judge will also order the landlord to make the necessary repairs.  The judge will normally give you only a few days to pay the money to the landlord.  If you do not pay on or before the date set by the judge, the landlord automatically wins without even having to go to court again.

REMEMBER!! SET YOUR MONEY ASIDE SO YOU WILL HAVE IT AT YOUR TRIAL.

WHAT ARE SOME WAYS TO PROVE THAT DEFECTIVE CONDITIONS EXIST?


There are several ways to convince a judge that there is a problem in your home.

1. 
Pictures.  This is the best way, since it shows the judge clearly what you have had to live with.  They can be photographs you took to show the problem.
2. 
Official Records.  If you or a neighbor complained to the Health Department, there is probably an official record of the inspection.  Call the Health Department and ask if there is a record.  If there is, tell them you want a “certified” copy (there will be a stamp on it, which means that it is a correct copy of the report).  Ask how and where to get it.  If the report is not “certified” it can’t be used as evidence in court.  If the Health Department refuses to give you a “certified” copy, you will have to subpoena the record.

3. 
Witnesses.  Witnesses may include you, neighbors and friends, so long as they have personally observed the conditions you are complaining about.  Even a child can be a witness so long as the child is old enough to know the difference between the truth and a lie.

HOW CAN I PROVE MY LANDLORD KNEW ABOUT THE PROBLEM?


You can testify that you told the manager or the landlord or that the landlord has been to your home many times.  If someone was with you on an occasion when you complained, have that person testify as a witness to your complaint.  If you have any copies of the letters written by you to the landlord complaining about conditions, those are the best evidence.  Your Health Department record, if you can get one, is also evidence of notice to your landlord since the Health Department always sends a copy of the inspection report to the owner.

PREPARE YOUR CASE FOR TRIAL AHEAD OF TIME

Everyone who testifies in court is nervous.  To make sure that you don’t forget to tell the judge something important in your case, prepare your case NOW.  Make sure you have all the evidence you need to prove your case.  Review your information handouts and your evidence several times before going to court.

TRIAL OUTLINE OF HABITABILITY DEFENSE

1. 
The landlord is not entitled to all of the rent he/she has asked for in the 3-day notice because the apartment/house is not worth $__________  per month. 

               (your monthly rent)

2. 
There are many problems with the conditions of the premises that I can show in 

pictures.


a).
One problem is ___________________________________________



(Here is a picture of this problem).

b).
Another problem is ________________________________________


(Here is a picture of this problem).

c).
Another problem is ________________________________________


(Here is a picture of this problem).

d).
Another problem is ________________________________________


(Here is a picture of this problem

e).
Another problem is ________________________________________


(Here is a picture of this problem

3.
All the pictures accurately show what my home looks like.  I ask that they be admitted into evidence.  Don’t forget this important step!!
4.
I also have problems that cannot be shown in pictures.  They are:


_____________________________________________________________________


_____________________________________________________________________

5.
I also have an infestation of: _____________________________________________


(Cockroaches, mice, rats, etc.)

6.
I have had these problems since ___________________________________________

7.
I asked my landlord to fix these problems on ________________________________


_____________________________________________________________________

8.
I sent a letter to my landlord on __________________.  Here is a copy of the letter.  I ask that it be admitted into evidence.

9.
The Health Department inspected my home on _______________________________

10.
Here is a certified copy of the Health Department report.  I ask that this Health Department report be admitted into evidence.

11.
The landlord has not repaired anything.




OR

12.
The landlord has made some, but not all the repairs.

12a.
The things the landlord repaired are:  ______________________________________


_____________________________________________________________________

12b.
The things the landlord has NOT repaired are: _______________________________


_____________________________________________________________________

13.
The value of my home has been reduced by these problems.

* * *

CLOSING STATEMENT

The plaintiff has failed to maintain and repair my apartment.

In the present condition, my apartment is not worth the agreed to rent.  I ask this Court to 

give a judgment for Defendant.

I ask this Court to determine the reasonable rental value and give me an opportunity to pay 

this amount.






