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MEMORANDUM OF POINTS AND AUTHORITIES
AND DECLARATION
I request a set aside ( and an order for genetic testing based on the following ground(s): 
(check all that apply)
(
CCP 473
 
Mistake, inadvertence, surprise or excusable neglect.  This set aside request is filed within a reasonable time, and in no event later than 6 months from the date the judgment, dismissal, order or proceeding was taken.

(
CCP 473.5

Lack of actual notice: The service of the summons has not resulted in actual notice in time for me to defend the action.  This set aside request is filed within a reasonable time, and no later than  the earlier of 180 days after service of written notice, or 2 years after entry of judgment.   
(
FC 3690 – 3693

Set aside after 6 month deadline:   In addition to meeting one or more of the grounds shown below, this set aside request would materially benefit me if granted and I can show that had the court known the facts I am now alleging as the grounds for the set aside, it would have materially affected the original order the court made (the court would have made a different order).
( Actual fraud:  I was kept in ignorance or was fraudently prevented from fully participating in the proceeding.  The set aside request under these grounds is timely because it is filed within 6 months after the date which I discovered, or reasonably should have discovered, the fraud.
( Perjury: I have knowledge that the other party (or parties) committed perjury.  The set aside request under these grounds is timely because it is filed within 6 months after the date I discovered, or reasonably should have discovered, the perjury.
( Lack of notice:  Service of summons has not resulted in notice in time to defend the action.  The set aside request under these grounds is timely because it is filed in a reasonable time, and no later than 6 months after the date I obtained, or reasonably should have obtained, notice of either the support order or that my income and assets were subject to an attachment based on the support order.  
(If checking FC 3690-3693 as grounds, filed with this request must be a declaration, signed under penalty of perjury, that your lack of notice in time to defend the action was not caused by your  own delay or  avoidance of service or your own inexcusable neglect).  (Note: it is not clear whether these code sections allow a court to order DNA testing; consult with an attorney).
(

FC 17432

Judgment based on presumed income:  The Summons and 



Complaint show that the support order was based on a presumed income of minimum wage 



for me and I can show that my actual income is substantially lower (at least 10%) than the 



minimum wage income used.  I am filing this set aside request within 1 year of the date that 



DCSS first received a payment under this order (one year from date of first collection).  



I know that FC 17432 does not allow a DNA test.  I am attaching these two pages to the 



mandatory Judicial Council Form that I must use for this request.
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(
FC 7646 
Set aside of a Judgment within 2 years from the date the previously established father knew or should have known 1) that there was a judgment  that established him as the father of the child  or 2) of  the existence of an action to determine the issue of paternity of the child.  If a Voluntary Declaration of Parentage was signed, the child is under 2.  The parents of the child were not married and living together at the time the child was conceived.  I understand that genetic testing will be ordered to determine parentage before said judgment can be set aside.
I am (check one):

 

( the previously established mother of this child or her legal representative

( the previously established father of this child or his legal representative


( the child or his/her legal representative

(           FC 17433 and 17530
Judgment based on mistaken identity:  I am not the actual person that the default judgment is against (for example, the name is the same or similar, but I am not that person). Per the requirements of FC 17530, I have tried to work this out with the DCSS before filing this request,  but it has rejected my claim and/or failed to take any of the remedies discussed in FC 17530.  I can show proof that I am not the person that the judgment or order is against.
(
Equity/Fairness

No legal grounds apply:  No legal grounds support my request, but I request that the court set aside the default/judgment and reconsider the original order(s) out of  fairness.
PAGE  
1
 Santa Clara County SHC/FLFO      rev. 8/18/08                          
 FRS/Honorable Constance Jimenez (created by CTC)

