SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO

OFFICE OF THE FAMILY LAW FACILITATOR

HOW TO DRAW THE LINE BETWEEN 

LEGAL ADVICE AND LEGAL INFORMATION

One of the difficult challenges we face is providing self-represented litigants with the vital information they need, without rendering “legal advice”.  As representatives of the Court, we must remain ever mindful of our absolute duty of impartiality.  We must not give information or advice for the purpose of giving one party an advantage over the other party.

Advising a party what to do, as opposed to how to do what the party desires to do, crosses the impartiality line.  Communications and explanations should always be rendered in an impartial manner, so as not to advantage or disadvantage any litigant.  The following guidelines may help in differentiating between providing “legal advice” and “legal information”:


Information we CAN provide:
1. Information contained in docket reports, case files, indexes, and other reports.

2. Answers to questions concerning court rules, procedures and ordinary practices.  These questions are frequently phrased as “can I…” or “how do I…”

3. Examples of forms or pleadings to help guide litigants.

4. Answers to questions about completing forms.

5. Explanations as to the meaning of terms and documents used in the Court process.

6. Answers to questions concerning the computation of deadlines and dates.

Things we CANNOT do:
1. Provide information if we are unsure.

2. 
Advise a litigant whether to take a particular course of action.  Questions phrased as “should I…” must be referred to private legal counsel.  We may also direct people to various books in the law library where they can read about the law and form their own opinion.    

3. Take sides in a case or proceeding before the Court.

4. Provide information to one party that we would be unwilling to provide to all other parties.

5. Disclose the outcome of a matter submitted to a Judge for decision, before the outcome is made public, or the judge directs disclosure of the matter.

John M. Greacen, a clerk of the United States Bankruptcy Court, District of New Mexico, has written articles on the subject of legal advice versus legal information.  He suggests the following five points be followed in dispensing information to the public:

1. We have an obligation to explain court processes and procedures to litigants, the media and other interested persons.  Court staff have a unique understanding of the way in which the court functions, which is often superior to the knowledge of attorneys who practice before the court.  It works to everyone’s advantage for Court staff to share their knowledge, and the Court will operate more efficiently when everyone is operating under the same expectations regarding the ground rules and procedures applied.

2. We have an obligation to inform litigants, and potential litigants, of how to bring their problems before the Court for resolution.  It is entirely appropriate for the Court staff to apply their specialized expertise to go beyond providing general information, such as answering a question “how do I file a lawsuit?”, to giving detailed procedural guidance on how to request a hearing.  We can also answer questions about what the Court looks for in an application for an award of attorney’s fees, a request to enter default judgment, a child enforcement order, etc.  We can also refer people to applicable statutes and rules, published case decisions, and sample pleadings.  It is entirely appropriate to inform people as to the reason behind the rules, such as explaining due process requirements in relation to a proof of service.  We want the public to understand that the rules are not there to thwart them, or make things difficult for non-lawyers; the rules are there to ensure due process and allow disputes to be decided on the merits.

3. We cannot advise litigants whether to bring their problem before the Court, or what remedies to seek, although we inform about alternatives to litigation, and we can direct litigants to sources of information about potential remedies.  We cannot advise litigants whether to avail themselves of a particular procedural alternative, since we cannot possibly know enough about a litigant’s personal position to know what is in the litigant’s best interest.  This is uniquely the role of private legal counsel, where a confidential attorney/client relationship exists.

4. We must always remember the absolute duty of impartiality.  We must never give advice or information for the purpose of giving one party an advantage over another.  We must never give advice or information to one party, which we would not give to the opponent.  Giving procedural information, or suggestions on where to access legal information, applies to all sides.  Having informed litigants helps the process for all concerned.  Advising a party what to do, as opposed to how to do something the party has already chosen, crosses the line from impartiality to partiality.  We owe equal duties to both sides.
5. We should be mindful of the basic principle that counsel may not communicate with the Judge ex parte.  We should not let ourselves be used to circumvent that principle.  We must not allow ourselves to be used as ex parte messengers to the Judge or Court Clerk who will decide a particular matter.  Some Court Clerks can enter judgments, and perform other functions traditionally relegated to a judicial officer.  We must be careful not to advocate on behalf of a litigant in our communications with decision makers in Court.

Knowing where to draw the line is one of the most difficult challenges we face in helping people to help themselves.  Practical considerations sometimes blur the lines, but we must remember, above all else, not to give information if we are uncertain about its accuracy, and to treat all persons and parties to a controversy with the same level of respect, and to give each of them equal assistance.

ANY QUESTIONS ABOUT WHETHER A QUESTION INVOLVES LEGAL ADVICE vs. LEGAL INFORMATION SHOULD BE REFFERED TO THE SUPERVISOR.

RULES FOR WORKING IN THE 

FACILITATOR’S OFFICE

1. Do not solicit business from people using the Facilitator’s office.  Attorneys who volunteer in the Facilitator’s office occasionally are asked for business cards from those whom they are assisting.  Once you have begun a pro bono assignment you are not allowed to assist that client for a fee.  Therefore, once you begin work in the Facilitator’s office for the day, you may accept payment for services from none of those people.  If a customer needs legal advice or other services that this office cannot provide, you may help them on a pro bono basis, or refer them to the pro per clinic, attorney referral book, Lawyer Referral Service, or other non-profit legal service organization such as the Voluntary Legal Services Program.

2. Make sure that everyone signs an intake form before you assist him or her.  The intake form has important acknowledgements concerning the types of services provided in this office.  The statistical information is essential for office funding purposes and gives us facts about what legal problem the litigant has, whether the District Attorney is involved and income information for referral purposes.  Additionally, the information gathered can be used to provide statistics about the people we serve.

Be sure to review the form after service is rendered to be certain that it reflects the full range of issues addressed. Otherwise funding may be unnecessarily lost.

If the person is illiterate or does not speak English, make sure the acknowledgement is fully translated and explained to the person before he or she signs the intake form.  The person translating should complete the Translator section of the Intake Sheet.

3. Do not make estimates about the outcome of motions or other matters pending before the Court.  Many times people will ask what their chance of prevailing on a motion may be, or they might ask about the other side’s chances of prevailing.  We should never estimate the chances of failure or success.  We can explain the showing the Court requires to grant a motion, but we cannot state what the outcome will be.  Doing so goes beyond giving legal information and enters the realm of advocacy.

4. Do not gossip or discuss what you know about a person or case with customers.  You may know someone involved in a case, or may be asked personal questions by people using the Facilitator’s office about others involved in their case.  Do not discuss or share your personal knowledge of other people with customers or other members of the public.  It compromises the Court’s impartiality, and detracts from the professionalism of the office.

5. Do not be afraid to tell someone that you do not know the answer.  It is best to be honest with people and tell them that you do not know the answer.  We should, however, try to find the answer.  We may call a Court clerk, or another agency while the person waits.  Sometimes we may have to reach the answer ourselves.  We may even need to send the person away for the day while we research the question.  It is always better to admit that you do not have the answer rather than give an answer that you are not sure of.

6. Make sure you are referring the person to the correct place before sending him or her there.  There is nothing worse than being shuffled from one place to another.  We should not add to a person’s frustration by sending them to the wrong place.  Make sure you understand what the person needs, or where they have to go, before sending them to someone else.  If you are not sure, ask the supervisor.

7. The Facilitator’s Office works on a drop-in basis, and does not provide extensive information on the phone.  We are not equipped to provide anything but basic information on the phone.  The information provided is limited to our location, available services, appointments for workshops and some referrals.  Otherwise, people should be asked to come to the office for help.  This way we can look at their file and papers and get an accurate picture of what is happening.  Too many times people give inaccurate information, particularly over the phone.  There are some instances that require telephonic information.  If someone calls from out of state or a very long distance, we may try to help them over the phone.  Nevertheless, we must be careful to tell the person we are helping that we cannot guarantee the accuracy of the information because we do not have the papers in front of us.  In such cases, preface the information with an “if” [“If such and such happened, then you can do such and such.”].

8. Dress appropriately.  You are representing the Court and should dress in a professional manner.  We want people to know how to appear in Court, so we should set an example by the clothes we wear.

9. Treat everyone with respect.  Many of the people coming to the Facilitator’s Office will be irritable and frustrated because they have been to other places and did not receive the information that they needed, or they did not accomplish what they set out to do.  Even though we may not tell them what they want to hear, we can always treat them with respect.  Be sensitive to the needs of various people.  You will be working with a multitude of cultures, disabilities and idiosyncrasies, so be patient and use some empathy.

10. Direct people with children to the children’s playroom when possible.  If the child is too young to go to the playroom, explain to them that we can provide service to them today only if the child(ren) remain quiet.  If a child becomes disruptive, promptly but politely ask the parent to take the child(ren) out of the office until quieted down.  Also suggest that when the parent returns, they should make other arrangements for their children.
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