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Editor's Note

Courts Responding to Communities:

he Judicial Council of California is pleased to present
the 2000 issue of the Journal of the Center for Families,
Children & the Courts. The journal’s new title reflects

an important change that came about this year: the merger of the Center for Children and
the Courts with the former Statewide Office of Family Court Services. With this realign-
ment, the new Center for Families, Children & the Courts continues to pursue its mission
of improving court proceedings involving children and families with expanded resources
and more effective coordination.

The journal’s goal is to disseminate information

the responsiveness of courts to the  concerning children and families in the California court

needs of the communities they serve

system to the legal and social work communities and
the public. Although focusing on issues of national
importance, the journal encourages a dialogue for improving judicial policy in California.
The journal’s editorial board is composed of a distinguished group of judges, academics,
attorneys, and others from across the United States. All share an interest in improving court
proceedings for children and families. The journal is published annually, with each issue
addressing a specific aspect of the judicial process as it affects children and families.

The theme of this edition is Courts Responding to Communities: the responsiveness of
courts, especially juvenile and family courts, to the needs of the communities they serve.
The Judicial Council and the California courts, like their peers nationwide, have made it a
priority to solve problems by cooperating with communities to devise new solutions, work-
ing with community organizations, and combining judicial and community resources. This
effort has led to a number of innovative programs, including unified problem-solving
courts; collaborations among courts, prosecutors, defense attorneys, probation depart-
ments, and social service providers; and court-based services for unrepresented litigants.
The difficult and emotionally wrenching problems of family and juvenile law seem well
suited to such collaborative solutions.



To increase awareness of the variety of possible responses and the complex challenges
courts face, the journal has compiled articles by judges, attorneys, scholars, service
providers, and system users—all participants in and observers of court and community
collaborative efforts. Robert Wolf tells the story of the Manhattan Family Treatment Court,
designed to address the frequent overlap of drug abuse and family problems. Julia Weber
offers a general account of domestic violence courts and identifies important considerations
for their improvement. Deborah Chase, Commissioner Sue Alexander, and Judge Barbara
J. Miller describe the community court model and apply its principles to develop a proto-
type family community court. Next, Frances Harrison, Deborah Chase, and Thomas Surh
discuss the expansion of the court’s role in its assistance to unrepresented parties through
the Family Law Facilitator program. Carol Flango rounds out the discussion by providing
an overview of the structure and concerns of a family-focused court and suggesting
principles of evaluation.

The second section of the journal is a forum for addressing important and timely issues
relevant to children and families in the court system that fall outside the focus topic’s
scope. Here, Dr. David Arredondo and Judge Leonard Edwards examine the ways in
which courts can deal with theoretical concepts in psychological expert testimony in child
custody and visitation cases. Judge Cindy Lederman, Neena Malik, and Sharon Aaron
share their thoughts and experiences on their collaborative program to reduce and prevent
co-occurrent domestic violence and child maltreatment. In the third section, Perspectives,
Helen Cavanaugh Stauts traces the evolution and federalization of America’s system of
child welfare provision. As a final note, Joshua M. gives his perspective on the benefits
of his involvement in a community-based juvenile diversion program.

We hope that this journal continues to fulfill its mission as a useful
information and research tool and provider of provoking perspectives.
We are very excited about this important endeavor and welcome comments
and suggestions for improvement.

—Audrey Evje
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Conference of Chief Justices
Conference of State Court Administrators

CCJ Resolution 22
COSCA Resolution 4
In Support of Problem-Solving Courts

appointed a Joint Task Force to consider the policy and administrative implications of the courts

W HEREAS, the Conference of Chief Justices and the Conference of State Court Administrators

and special calendars that utilize the principles of therapeutic jurisprudence and to advance

strategies, policies and recommendations on the future of these courts; and

WHEREAS, these courts and special calendars have been referred to by various names, including problem-
solving, accountability, behavioral justice, therapeutic, problem oriented, collaborative justice, outcome ori-
ented and constructive intervention courts; and

WHEREAS, the findings of the Joint Task Force include the following:

The public and other branches of government are looking to courts to address certain complex social issues and
problems, such as recidivism, that they feel are not most effectively addressed by the traditional legal process;

A set of procedures and processes are required to address these issues and problems that are distinct from
traditional civil and criminal adjudication;

A focus on remedies is required to address these issues and problems in addition to the determination of
fact and issues of law;

The unique nature of the procedures and processes encourages the establishment of dedicated court calendars;
There has been a rapid proliferation of drug courts and calendars throughout most of the various states;

There is now evidence of broad community and political support and increasing state and local govern-
ment funding for these initiatives;

There are principles and methods grounded in therapeutic jurisprudence, including integration of treatment
services with judicial case processing, ongoing judicial intervention, close monitoring of and immediate
response to behavior, multidisciplinary involvement, and collaboration with community-based and
government organizations. These principles and methods are now being employed in these newly arising
courts and calendars, and they advance the application of the trial court performance standards and the
public trust and confidence initiative; and

Well-functioning drug courts represent the best practice of these principles and methods;

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices and the Conference of
State Court Administrators hereby agree to:

© 2000 Conference of Chief Justices & Conference of State Court Administrators



. Call these new courts and calendars “Problem-Solving Courts,” recognizing that courts have always been
involved in attempting to resolve disputes and problems in society, but understanding that the collabora-
tive nature of these new efforts deserves recognition.

. Take steps, nationally and locally, to expand and better integrate the principles and methods of well-
functioning drug courts into ongoing court operations.

. Advance the careful study and evaluation of the principles and methods employed in problem-solving
courts and their application to other significant issues facing state courts.

. Encourage, where appropriate, the broad integration over the next decade of the principles and methods
employed in the problem-solving courts into the administration of justice to improve court processes and
outcomes while preserving the rule of law, enhancing judicial effectiveness, and meeting the needs and
expectations of litigants, victims and the community.

. Support national and local education and training on the principles and methods employed in problem-
solving courts and on collaboration with other community and government agencies and organizations.

. Advocate for the resources necessary to advance and apply the principles and methods of problem-solving
courts in the general court systems of the various states.

. Establish a National Agenda consistent with this resolution that includes the following actions:

a. Request that the CCJ/COSCA Government Affairs Committee work with the Department of Health
and Human Services to direct treatment funds to the state courts.

b. Request that the National Center for State Courts initiate with other organizations and associations a
collaborative process to develop principles and methods for other types of courts and calendars similar
to the 10 Key Drug Court Components, published by the Drug Courts Program Office, which define
effective drug courts.

c. Encourage the National Center for State Courts Best Practices Institute to examine the principles and
methods of these problem-solving courts.

d. Convene a national conference or regional conferences to educate the Conference of Chief Justices and
Conference of State Court Administrators and, if appropriate, other policy leaders on the issues raised
by the growing problem-solving court movement.

e. Continue a Task Force to oversee and advise on the implementation of this resolution, suggest action
steps, and model the collaborative process by including other associations and interested groups.

Adopted as Proposed
by the Task Force on
Therapeutic Justice of
the Conference of Chief
Justices in Rapid City,
South Dakota, at the
52nd Annual Meeting
on August 3, 2000






Fixing Families

The Story of the Manhattan
Family Treatment Court

people, many of them clutching bouquets of flowers.And the gallery is packed.

There are television cameras, too, plus a large table near the judge’s bench full
of cake and soda. But the most unique feature is the children.They're doing their best
to be quiet, with their hands in their laps, but periodically one chases another down an
aisle, another shouts a greeting to a familiar face, and an infant cries for a moment
before a bottle or a soothing bounce restores calm.

T his is no ordinary day in court. For one thing, the jury box is overflowing with

There is no trial today, no special hearing, no stream of arraignments.Today is gradua-
tion day. The 22 people sitting in and around the jury box are parents who lost their
children because they were abusing drugs. But they don’t abuse drugs anymore.They've
gone through drug treatment, learned parenting skills, and had vocational training as
part of a unique judicial experiment, the Manhattan Family Treatment Court. They are
the second group to graduate from the court, which was created in March 1998 in
response to long-standing problems that many urban family courts face: parents who
don’t follow through on court orders to participate in drug treatment and children lan-
guishing in foster care for years on end.

The Manhattan Family Treatment Court has so far been remarkably successful, send-
ing hundreds of parents into long-term drug treatment, building their skills as parents,
and reuniting drug-free parents with their children in record time. In New York City's
child welfare system, the average foster-care stay is about four years—an eternity in
the life of a child. The family treatment court has reduced the average stay to about a
year for children whose parents have successfully completed the court’s program. In cases
where parents haven't been successful, the court has taken an average of 13 months
to begin termination of parental rights or permanently place the children in the home
of a relative—far more quickly than in the past.

But the court is not just about numbers. It's about changing lives, a reality reflected
again and again in the words of the 22 parents who graduate today. Says one: “My life
has changed in that | don’t live in darkness anymore. | don't feel destitute. Today | can
smile from my heart and know that living a life without drugs is a beautiful life. | owe
this to God and the court for giving me the opportunity to be a better mother.”

This article tells the court’s story—from its planning through its first two years of oper-
ation—in the words of the people who run it and participate in it. Its story provides
valuable lessons for anyone grappling with some of the seemingly intractable problems
that arise when drug addiction and families collide.

Robert Victor Wolf
Center for Court Innovation

The Manhattan Family Treatment Court was
launched in March 1993 in response to long-
standing problems that many urban family
courts face: parents who don't follow through
on court orders to participate in drug treatment
and children who languish in foster care for
years on end. The court—using a combination
of rigorous judicial monitoring, sanctions and
rewards, and enhanced links to supportive
services—has been remarkably successful. It
has sent hundreds of parents into long-term
drug treatment, helped build their parental
skills, and reunited drug-free parents with their
children in record time. This article tells the
court’s story—from its planning through its
first two years of operation—in the words

of the people who run it and participate in it.
The court’s experience provides valuable
lessons for anyone grappling with some of the
seemingly intractable problems that arise
when drug addiction and families collide.

© 2000 Center for Court Innovation
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THE CRACK EPIDEMIC

The family treatment court’s story begins with crack cocaine. Beginning in the
early 1980s, the crack epidemic fueled a huge rise in child protective cases. By
the end of the decade, neglect filings, which previously had been only a small per-
centage of New York City’s family court caseload, had quadrupled.* By the mid-
1990s, three-fourths of suspected child abuse and neglect cases in the city
involved substance-abusing parents.?

This flood of cases “strained the resources of child protective agencies,” New
York State Chief Judge Judith S. Kaye said in a speech in 1997.“The highly addic-
tive nature of crack demanded intensive services, yet gaps in service delivery and
case supervision were rampant. As a result, more children entered foster care,
more stayed longer, and more saw adoption as their only hope of a permanent
home. The family court thus also found itself engaged in human recycling—
placing a child born with a positive toxicology for cocaine in foster care one year,
followed by another ‘positive tox’ sibling placed in care the next.”

The sad reality was that more and more children every year were going into fos-
ter care while proportionally fewer were getting out. Between 1985 and 1991
the number of children in foster care nearly tripled in New York City, from about
17,000 to 50,000, while the average length of stay in foster care leapt from 1.81
years in 1985 to 4.5 years by 1997.

The protracted stays in foster care were a clear sign that the system was failing.
Caseworkers from the Administration for Children’s Services (ACS), the city’s
child protection agency, removed children from the homes of substance-abusing
parents and made referrals to drug treatment. Judges backed up the casework-
ers with court orders requiring parents to complete drug treatment as a condi-
tion of their children’s return.Yet despite ACS’s and the court’s good intentions,
there was little monitoring except at court appearances, which could be up to a
year apart.“Caseworkers would make a referral for drug treatment and leave it
up to the parent to follow up,” says Judge Gloria Sosa-Lintner, a family court
judge since 1988 and the founding judge of the Manhattan Family Treatment
Court. “It’s like telling someone who's very sick to go on their own to see the
doctor. They may get there, or they may not.”

Cases remained open for years with little progress toward resolution. “What had
been happening with most drug cases, and most cases for that matter, was that
they would drag on with long periods between court appearances, and no
progress was being made toward permanency for the child,” explains Ray Kim-
melman, an attorney with ACS. “It was sort of potluck what would happen on
any court date. The judge would ask, ‘What's happening with services? And ACS
would say the mother has not complied and the judge would adjourn it for
another day. Cases would drag on and on until we finally gave up and had to file
a termination-of-parental-rights petition.”

Judges were forced to make heart-rending decisions about a family’s fate: Should
a parent’s rights be terminated, or should the parent be given another chance to
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become sober? Should a child be freed for adoption or wait another year on the dim-
ming hope his parent might get clean? These decisions were made more difficult when
key information was missing. Often a case had been transferred among so many
lawyers and caseworkers that it was impossible to know with confidence how and
why parents had failed to comply with the court’s orders:Was it because they were
truly beyond reform, or had the system failed to get them the help they needed?

Blaming ACS, the agency charged with linking parents to drug treatment and other
services, became a popular pastime. Yet the problem was clearly systemic. Everyone
was stretched too thin. What was needed was a way to help respondents get off
drugs and become competent parents, but that required time, money, and expertise,
which the parents’ attorneys, ACS caseworkers, and the court—already over-
whelmed by the swollen caseload—Iacked. Meanwhile, the ones who suffered the
most—the children—were the least capable of doing anything about it.

THE SEARCH FOR A SOLUTION

In 1997, Chief Judge Kaye launched a statewide initiative to revamp family court. The
initiative, called the “Family Justice Program,” opened family court to the public and
called for fundamental changes in the family court structure. As part of her plan,Judge
Kaye asked the Center for Court Innovation, the court’s research and development
arm, to develop a new kind of family court that could better handle cases of child
neglect involving charges of drug abuse. That effort began in early 1997, even before
the enactment of the federal Adoption and Safe Families Act, which required states
to implement regulations to speed permanency decisions for children in foster care.

The New York State Unified Court System had tackled similar problems in the past
with its Center for Court Innovation. By the time it began working on the Manhattan
Family Treatment Court, it had already developed a range of successful problem-
solving courts, including the award-winning Midtown Community Court, which focuses
on quality-of-life crimes in the heart of Manhattan, and the Brooklyn Treatment Court,
which links felony drug offenders with substance abuse treatment.

At the planning table in Spring 1997 were top family court judges and their law clerks;
Judge Sosa-Lintner, who had been chosen to preside over the newly formed court;
court clerks; and planners from the Center for Court Innovation. But quickly the
planning group expanded to include administrators and attorneys from ACS, the Juve-
nile Rights Division of the Legal Aid Society (which represents children), and the
Assigned Counsel Panel (a collection of private attorneys paid by the court to rep-
resent parents).

Expanding the planning group proved crucial. “We realized that without the sign-on of
participating agencies like Legal Aid, ACS, and the Assigned Counsel Panel, it wouldn't
work. So we began the first of many, many meetings that we like to think of as true
collaborative efforts,” says Rosemarie Wyman, then—law clerk to Judge Michael Gage,
administrative judge of the New York City family court at the time. “At first people
wore their own hats, and then over time there came to be a real feeling that we are
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in this together and we must work together. People became much more forthcoming
about problems they anticipated with the court or other concerns they might have.”

OUTLINING THE PROBLEM

Before developing a new court model, planners carefully outlined what they felt was
wrong with the current system. Among the problems they identified were:

m Lack of information. Most cases passed through at least several ACS case-
workers, so it was nearly impossible to know which caseworker was in charge at
any given time.The system diffused responsibility among so many caseworkers that
no one person could be relied on for accurate and up-to-date information.

m Lack of accountability. ACS or the foster-care agency with which it had con-
tracted often did not follow up on social service referrals or see to it that visita-
tion plans were fulfilled. Moreover, parents could give almost any excuse for why
they had not entered treatment or why the treatment failed, and the court had no
way to assess their veracity.

m Delay. Court dates could be anywhere from three months to a year apart.“Every-
one was frustrated because there was always a lapse in time before we found any-
thing out. A judge orders treatment but the parent doesn’t go. That takes a few
months.Then another referral is made and for some reason that doesn’t work out.
Months can go by before anyone knows,” recalls attorney Pauline Gray of the ACS
Division of Legal Services.

m Lack of services. Although ACS was charged with making referrals to social
services, overburdened caseworkers sometimes lacked the knowledge and
resources to make appropriate referrals and follow through to see they were car-
ried out. “In my experience, [ACS] caseworkers are overwhelmed and lack the
skills to identify what a parent really needs and locate a program that meets those
needs,” says Ron Richter, who heads up the Manhattan Juvenile Rights Division of
the Legal Aid Society. “It was frustrating to me because | had clients who wanted
to return home to their parents, and the parents were strung out year after year
after year, and the agency would say, ‘We're making referrals, we're making refer-
rals ...” There was a devastating lack of connection between parents and appropri-
ate services, and nobody was doing anything about it. It was maddening, it was sad.”

THE DRUG COURT MODEL

Faced with the challenge of working with drug abusers in family court, planners
looked to the model of a“drug court,” a judicially supervised treatment program that
has had a solid track record of helping offenders achieve sobriety. The nation’s first
drug court was started in Florida in 1989, but by 1997 there were hundreds of drug
courts in operation around the country.

New York City's first drug court experiment, the Brooklyn Treatment Court, was
launched in April 1996 and had already shown in its first year that it could success-
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fully get felony offenders off drugs through a rigorous course of court-mandated drug
treatment and close court supervision, including frequent visits to the court for drug
testing and intensive case management.

Like all drug courts, the Brooklyn Treatment Court is informed by an understanding
of the process of recovery from drug addiction.As such, it doesn't instantly kick par-
ticipants out if they relapse. Rather, it accepts that relapse is sometimes a part of the
recovery process. To teach participants that their actions have consequences, the
court responds to relapses with graduated sanctions—for example, having partici-
pants spend two full days observing in court and then writing an essay about it. The
court also uses rewards—applause in the courtroom, less-frequent court appear-
ances—to encourage those who are doing well.

Interestingly, the Brooklyn Treatment Court’s own experience indicated the possible
need for a drug court in the family court setting. About 14 percent of the Brooklyn
court’s participants had already lost custody of children before entering the treat-
ment court. The question then arose, If the parents had been placed in a drug court
earlier—well before their drug abusing led to a felony drug arrest—would they have
been able to keep their children?

ANSWERING A NEED

The drug court model addressed many of the problems in the family court system
that planners had identified. The model improved accountability by requiring partici-
pants to return frequently to the court for drug testing, and by using sanctions and
rewards. Frequent court appearances and intensive case management helped supply
the court with accurate and up-to-date information. And participants received better
services with the help of court caseworkers, who thoroughly assessed their needs
and then referred them to appropriate services.

Placing drug-abusing parents in a drug court seemed a natural fit, yet planners weren’t
convinced it would work. Drug courts were created in criminal settings. Would they
work as well in a family-court setting, which has different procedures and measures
of success? In a criminal drug court, for instance, the ultimate reward is a clean crim-
inal record; but in family court, the final reward is usually family reunification. Fur-
thermore, to “graduate” from a criminal drug court, all you need do is follow the
court’s orders and stay clean and sober for a sufficient length of time. But in family
court, “drug free” can’t be the only measure. Respondents must also be what the
court calls a “good-enough parent.” That means having hard-to-measure qualities like
parenting skills and an ability to manage anger, plus adequate housing and a source of
income. There are other considerations as well, depending on the case. For instance,
the court will not return a child to a home that has a history of domestic violence
unless the abuser is no longer present.

One of the biggest differences between a civil family court and a criminal court is
leverage. New York City's family court lacks the coercive power of a criminal drug
court, which can use jail as a tool to support treatment—either as a sanction when
a participant is chronically noncompliant or as punishment when a defendant fails the
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program entirely and a criminal sentence is imposed. In theory, a family court judge
can put respondents in jail, but as a matter of practice it's never done in New York City.

A criminal drug court can also hold defendants in jail until arraignment, which ensures
that case managers can at least approach them to explain the drug court option. But
in family court, respondents are not held pending their first appearance. (In practice,
this has meant that 20 percent of the parents who are initially deemed eligible to par-
ticipate in family treatment court never show up, so they never learn what the court
has to offer.)®

Court Coordinator Raye Barbieri observes that family treatment court wouldn't be
able to attract parents if jail were ever an option for those failing in treatment, espe-
cially if traditional family court in New York City, as a matter of judicial custom, never
exercised that option.“If we exposed our voluntary participants to jail, we wouldn’t
have any participants,” Barbieri says. Further, notes Emily Sack, a deputy director at
the Center for Court Innovation,“we felt we didn’t want to create a situation where
they'd be facing a much larger penalty than they'd face in other parts of the family court.”

Planners ultimately decided that the drug court model—adapted to a civil setting—
was the right way to go. Family court may not wield jail as a “stick,” but the promise
of family reunification had been and would continue to be a strong incentive for par-
ents to cooperate. Parents know that if they succeed in rehabilitation, their children
will be returned to them, and if they don't, their rights as parents will be irrevocably
severed. As family treatment court graduate Steven Kemp, 37, says, “When you go
through what | went through—to have them physically take your kids away—that’s
motivation enough.You don’t wish it on your worst enemy.”

CRITERIA FOR PARTICIPATION

One of the early questions planners had to answer was, Whom would the court
admit? Some at the table suggested accepting, at least until the court gained more
experience, only the so-called cream of the crop—those clients who were new to
the family court system and relatively new drug abusers, such as women who for the
first time had a child born with a positive drug toxicology. But people representing
the experience of the Brooklyn Treatment Court cautioned that “it isn't always first-
time people who do better in treatment. The Brooklyn Treatment Court found that
folks who have a more serious drug problem and have hit bottom sometimes do
better,” Sack explains.

Planners ultimately tried to balance these two views by picking parents who, as Judge
Sosa-Lintner puts it, “had some chance of success without limiting it to those with
positive tox babies.” They also decided to focus on neglect cases only—as opposed to
more serious cases involving abuse, which were thought to exceed the rehabilitative
scope of a treatment court. The neglect allegations, of course, had to include drug
abuse, but other forms of neglect, such as medical or educational neglect, could also
be part of the case.They also placed other limits: no allegations of domestic violence,
no overt signs of mental illness, no more than one other child already in foster care,
and then not for more than three years. Planners decided that as the court gained in
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experience it would broaden its criteria in phases to accept more participants and more
complicated cases. (In a later phase, for instance, the court began taking cases involv-
ing allegations of domestic violence and extended the foster-care limit to five years.)

RECONCILING DIFFERENT VIEWS

The planning phase lasted a year, during which time a long list of issues was worked
out, from graduation criteria to staffing to the frequency of court appearances. But
the process wasn't easy. One of the biggest challenges for planners was reconciling
the disparate views and interests of the many players in a family court. Unlike a crim-
inal court, in which the primary players are the prosecution and the defense, child
protective cases in family court have three “sides”—the respondent, the child, and
ACS, all of whom have their own attorneys and agendas; in addition, caseworkers
at ACS and at individual foster-care agencies who directly supervise foster-care place-
ments are major players in each case.

At first, there were some who doubted that an experimental treatment court could
be fair to all sides. Attorneys for the children thought the court was being “designed
to go easy on the respondents,” says Brad Martin, an attorney with the Juvenile Rights
Division of the Legal Aid Society. “I think people from my office expected, incorrect-
ly as it turned out, that the kids from the beginning of the case would be home with
the parents, that they'd never be removed.” The parents’ attorneys took the opposite
view: that the court would drive the case like “a runaway train toward termination
and adoption,” Barbieri recalls.

Parents’ lawyers were also dubious of the court’s value to their clients. On the one
hand, supportive services to help their clients get off drugs and be reunited with their
children were an obvious plus. On the other, what if the parent failed in treatment
after repeated tries? The only practical defense in proceedings to terminate parental
rights is that “[ACS] didn’t do enough to reunite the family,” explains attorney Edwin-
na Richardson, who represents parents. In family treatment court, however, parents
were going to be given intensive assistance, “making it impossible to establish that the
agency didn’t work diligently,” Richardson says.

With the passage of the Adoption and Safe Families Act, which required states to
implement regulations to expedite permanency decisions for children in foster care,
attorneys like Richardson decided that their clients needed all the help they could
get.“The truth is that parents are going to have to rehabilitate quickly or they’ll lose
their children,” Richardson observes. And after working with the court for two years,
“I have reconciled myself that the best way parents will have a chance to get their
children back is if they participate in the family treatment court. It's not very difficult
to terminate parental rights to begin with, and under the new laws this is the only
place we have a chance to have parents reunified with their children.”

ADMISSION OF NEGLECT

Planners decided that respondents would have to admit to the substance abuse
charges against them (typically child neglect due to substance abuse) as a requirement
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for entering the treatment court. This was done not only to save time (because hear-
ings to reach a finding of neglect could easily take more than three months), but also
to increase the chances of a participant’s success in treatment.

The Brooklyn Treatment Court found that placing participants in drug treatment
immediately—at most a few days after arrest—increased the likelihood that they
would succeed in treatment. So the Brooklyn court has participants, as a requirement
of admission into the program, admit guilt upfront. Their sentences are deferred and
the cases are subsequently dismissed upon successful completion of the treatment
program. Failure in the program brings a prearranged jail sentence. With the plea
agreement behind them, the adversarial elements of the case are eliminated and
everyone can focus on the participants’ recovery.

Admissions are also a clinical requirement for treatment.“Clinically you can't engage
someone in the treatment process until they’ve admitted they have a drug problem,”
explains Barbieri, who worked in the Brooklyn court before she became coordinator
of the family treatment court.

The idea of parents’ admitting blame within days of their first court appearance was
at first hard for parents’ attorneys to accept—after all, no attorney wants a client to
automatically cede any rights.Yet they ultimately agreed to the plan because they rec-
ognized that they could advise clients facing weak cases to decline participation in
family treatment court.

Richardson and her peers on the Assigned Counsel Panel were also concerned about
court caseworkers’ assessing their clients’ suitability for the program. What if the
parents make admissions that could be used against them later if they decide not to
participate in the treatment court? And what if their clients say something with crim-
inal repercussions—what would prevent the district attorney from getting this infor-
mation? The parents’ attorneys finally went along when, after much negotiation, it was
agreed that the assessment would be kept confidential and not be used against
respondents if they opted out of the family treatment court.®

RESOURCE COORDINATOR

In March 1998, the Manhattan Family Treatment Court opened for business. And
while its courtroom on the ninth floor of the Manhattan Family Court’s black gran-
ite office tower looks much like any other in the building, it is immediately apparent
to an observer that what goes on here isn’'t business as usual.

While in many courtrooms long pauses are customary as people shuffle through
stacks of folders for information and unanswered questions lead to adjournments,
Resource Coordinator Scott Brown hands everyone in the treatment court an
update on each respondent on the day’s calendar. The updates list the respondents’
days clean, their progress in treatment, the results of drug tests, information about
their drug treatment programs, the status of their visits with their children, and any
issues of concern—basically all the information needed to make sure each appear-
ance is productive.
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Brown amplifies the written update by telling the judge at the beginning of each
respondent’s appearance the recommendations of treatment providers and court
staff regarding sanctions and rewards, phase advancements, treatment, and the deliv-
ery of other services.” After the hearing he updates providers and court casework-
ers on the judge’s decisions.“As resource coordinator, I'm the eyes and ears for the
clinical team in the courtroom,” Brown says.

The resource coordinator spares case managers the need to appear in court, allow-
ing them to devote all their time to working with clients.Without the resource coor-
dinator, case managers would be placed in the awkward position of “telling” on their
clients.“When you look at the client-and-case-manager relationship, it's probably not
the best thing to go to court and drop the hammer on the client or sing his praises
to the judge and then six months later have to do a 180,” Brown observes.

Brown also works closely with two liaisons from ACS. The liaisons are based at the
court and stand in for individual ACS caseworkers during court appearances. The liai-
son position was created to make sure the court always has the most current infor-
mation from ACS and foster-care agency caseworkers.The liaisons also convey court
orders back to ACS.

ACS attorney Pauline Gray says the wealth of information in the court-
room makes her “feel more comfortable with the decisions that are
made. Because of frequent court appearances, it's very obvious what
the plan should be.There are no adjournments for adjournment’s sake.
You always have enough information to go forward.”

THE JUDGE

The treatment court is in session four afternoons a week. Judge Sosa-
Lintner, who juggles a caseload in traditional family court as well, was
its sole presiding judge for nearly two years. Sosa-Lintner, who didn’t
know anything about drug courts when first assigned to the project in
the preplanning stage, is now clearly used to her role as judge, cheer-
leader, and critic.

| g

She adapts her tone and demeanor to each respondent, smiling as she congratulates
a parent who is doing well and then a few minutes later becoming stern as she ques-
tions a mother who has apparently lied about her drug use. The mother, who tested
positive for alcohol, claimed that she hadn’t had a drink but admitted to taking four
Tylenol 3s because of surgery-related pain.“Do you have any idea how you could take
four Tylenol 3s and not test positive for opiates, but test positive for alcohol?” Judge
Sosa-Lintner asks.“You better watch what you take and learn to tolerate pain more.”

The judge doesn't hesitate to spell out the consequences to parents who are back-
sliding, pointedly reminding them that they can lose their children forever if they don’t
sober up. To one mother she says flatly,“You have to decide if you want your children
back home or if you want to do drugs. Your kids are young, but they're not that
young ... you don’t want them to end up in the foster-care system, do you?”
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Judge Gloria Sosa-Lintner
of the Manhattan Family
Treatment Court
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Parents, even those who have relapsed, say they like Judge Sosa-Lintner’s style.“She
knows me upfront,” says Lillian Harris as she waits to see the judge. Harris, who was
about to be ordered into a new treatment program after a relapse, says that when
she entered court,“l was just mean and arrogant” and rebelled against the court and
treatment. At one point, Judge Sosa-Lintner ordered her to write an essay about her
anger. “Now I'm learning to be more friendly,” Harris says.

DEALING WITH RELAPSE

Despite Judge Sosa-Lintner’s stern approach, she and Judge Sheldon Rand, who began
sharing the treatment court’s calendar with her in January 2000, understand that
treatment is a long process and that relapse is, in many cases, inevitable.“The reality
is that some of our clients do well for a while and then relapse. My experience has
been that the judges in family treatment court tend to give the parents more chances
than other family court judges because they're more knowledgeable about drug
addiction,” Richardson, who represents parents, says.“And they're seeing a case very
frequently, so they’re more familiar with each parent, whereas other judges will see
parents every year or every few months at the outset of a case and won't have a
personal connection.”

Judge Sosa-Lintner also offers generous encouragement to those who succeed. After
their first 90 days sober, she typically gives respondents a journal in which she writes
a congratulatory inscription. The judge is not alone in offering congratulations, how-
ever. Sometimes, at the judge’s urging, everyone in the courtroom breaks out into
applause. And sometimes, on their own, courtroom players offer words of support.
At the conclusion of an appearance by a mother who had trouble staying sober but
now had 65 “clean” days under her belt, ACS attorney Pauline Gray told the judge,
“I'm glad that she’s back on track.”

VISITATION

Judge Sosa-Lintner says that she isn’t ordering anything different from what judges in
other family courts order.What's different is that through frequent court visits she’s
ensuring that her orders are enforced. “I'm guaranteeing compliance, and | do it by
having them in the courtroom,” she says.

Judge Sosa-Lintner is concerned not only with the respondents’ sobriety, but also
with the status of the children. Is the foster-care placement working out? Are the
children getting the supportive services they need? And, at the top of her list, are
visitations being carried out as prescribed by her orders?

Unlike other family courts, family treatment court micromanages visitation schedules.
“Typically, visitation schedules are left to ACS to figure out.We do it on the record
because information gets lost otherwise,” Barbieri explains. If there is a problem with
visitation—perhaps a residential drug program does not let a participant leave for visits,
or perhaps the parent is simply failing to show up—the frequent court appearances
ensure that the judge promptly hears about the problem.
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Statutes require a minimum of biweekly supervised visits. But the treatment court
tries to move quickly to weekly visits when they are clinically appropriate. For the
children’s attorneys this took some getting used to.“It was a bit of an attitude shift for
us,” law guardian Brad Martin concedes.“They move very quickly toward long visits,
unsupervised visits, weekend visits.\WWe had to swallow hard and go along with it

THE CLINICAL OFFICE

Much of what goes on at the family treatment court takes place three stories below
the courtroom in the court’s clinical office. It's there that parents are first given a
thorough psychosocial assessment, both to determine eligibility and to develop an initial
treatment plan. Once they are in the program, participants regularly visit the clinical
office to meet with their case managers, get referrals to social services, and provide
urine samples for drug tests.The clinical office also hosts a support group for parents
once a week.

As part of the court’s monitoring process, parents must meet with their case managers
before every court appearance. In advance of these appointments, case managers talk
with the off-site treatment counselors to find out how the parents are doing. The
treatment providers also regularly fax over progress reports that include attendance
records and drug-test results.

Parents are tested every time they come to court. Positive test results inevitably lead
to discussions about what in the parents’ life led them to use drugs.“The case man-
agers probe to find out what the issues are,” Brown says.

FAMILY GROUP CONFERENCING

The court hired a family facilitator in December 1999 to help involve extended families
in permanency planning. “Family is broadly defined,” says the facilitator, Lisa Horlick.
“It can be a sister, mother, brother, father, roommate, girlfriend—»basically anyone
concerned about the children. Families are sometimes overlooked, and yet they’re a
resource for permanency planning.”

The family conferences have three main goals: to identify ways to support ongoing
sobriety, to develop family support for speedier reunification, and to think about ways
to prevent children from later developing their own substance abuse problems. Horlick
says the conferences provide “a window into the family’s life outside of family court,
which gives us a way to make a more accurate assessment of their needs.”

In one family conference, a mother talked with her two sisters about her drug prob-
lem. The sisters didn’t understand why the mother had trouble putting down drugs
and were very angry that she had relapsed. Horlick talked to them about the nature
of drug addiction and the role the sisters might play if the children were returned to
the mother.“The family was able to offer love and support, but they also came to an
understanding that they might offer respite care for the children if the mother was
feeling overwhelmed,” Horlick says. “That way, they could play a part in relapse pre-
vention, be her support team.”
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In another conference, a mother met with her 16-year-old daughter. Horlick helped
them talk about the daughter’s fears about returning home and discuss what rules
would be in the home, including what the girl’s curfew would be and the chores she
would be expected to do. Horlick also gave the daughter a questionnaire that could
help the court identify services, such as summer camp or tutoring, that might help make
the reunification process easier.“\We want to make transitions smoother to help keep
at-risk kids out of trouble and to avoid a relapse by the parent,” Horlick explains.

TEAM APPROACH

The court has tried to create a team out of the court’s many players. Even when the
project was still in development, planners were careful to allow everyone a chance to
express his or her thoughts and then move ahead only after all those involved had
reached at least a tentative consensus.

The court hosts troubleshooting meetings once a month. Representatives from the
court, ACS, the various attorneys, and the judges attend. Matters like changing the
admission criteria, altering the court’s hours, or experimenting with warrants have
topped the agenda at various meetings.? Because everyone is permanently assigned
to the court (or, in the case of members of the Assigned Counsel Panel, spend a sig-
nificant amount of their time there), they have a depth of experience that allows them
to speak knowledgeably about court operations. It also helps save time in the court-
room.“You don’t waste time with attorneys advocating for positions that are not rea-
sonable,” Gray observes. “We have a lot of cases every day, and having a fixed staff
helps it go quickly.”

For some, the idea of working so collaboratively in a courtroom was an entirely new
concept. “The whole idea of a team goes against my instinct as a defense attorney,”
Richardson says. “Frankly, my client could care less about what the team thinks. And
technically my obligation is to the client. But even though the team concept has
always seemed a bit mushy to me, the reality is that the goals we all have are fairly
similar—almost always it’s to reunify the family.”

One of the payoffs of the team approach is a more efficient calendar. Judge Sosa-Lintner
has instructed attorneys to confer among themselves before each case and bring
before her only the issues she needs to focus on. For example, Michael Wroblewski
represented a woman with 200 days clean, who had been reunified with her children
on a trial basis for 60 days when she relapsed.\Wroblewski, with attorneys from ACS
and Legal Aid, worked out an arrangement that allowed her to keep the children but
required her to be in treatment five days a week. Thus, the issue didn't have to be
debated before the judge. As it turned out, the mother got back on the sober path
and ultimately graduated from the program.

PARENTS’ PERSPECTIVE

For many parents family treatment court is an easy choice.“They told me what the
process was and, in comparison to what | knew of from hearsay about regular court,
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it was not something | had to think about. | chose family treatment court right away,”
explains a 35-year-old female graduate, who asked that her name be withheld. \When
she entered court, she was still in denial about her drug abuse, even as she admitted
in court that she had a problem. “When | started, | was still thinking pot wasn’t
drugs,” she says. ACS opened her case after she had been arrested for smoking mar-
jjuana on a street corner with her 2-year-old son at her side.“l was thinking,‘I'm going
through all this for a joint? ”

Cynthia Bruno, another graduate, had similar thoughts at the outset: “l thought the
system was wrong for taking my son. He was clean, had enough clothes, and got to
school on time, but then | realized it was only a matter of time before he wouldn't
be clean and wouldn’t have enough clothes and, God forbid, got hurt.”

Like Bruno, most parents come to see that, in fact, they do have a drug problem. And
while many get through treatment without a relapse, others backslide. When that
happens, participants are usually glad they're in the treatment court.“l was coming for
six months and my urine tests were still dirty. | was smoking crack, but they didn’t
give up on me,” Kindel Williams, 34, says.“They always continued to encourage me to
find some other way of looking at treatment.”

Williams started in an outpatient program, but it didn’t work.“l didn’t bother to go,”
she says.While she was using, she got pregnant, which marked a turning point.“l knew
| didn’t want this child getting hooked up with the system.” The court placed her in
a residential parent-child program for eight months, and Williams finally sobered up.
When she was discharged, the court linked her with a babysitting service so she
could continue to attend the program as an outpatient.Williams has done so well that
she also works at the program on a part-time basis.

Now, almost two years after entering the court, Williams is thinking about pursuing
trial custody of her first child, a daughter currently living with a relative. Williams says
she feels lucky that she ended up in family treatment court. In addition to giving her
a number of chances, the court offered “consistency, which is what you need when
you try to overcome addiction,” Williams says.

Many parents say they welcome the court’s close scrutiny. Steven Kemp, the 37-year-old
father of a 1-year-old girl and a 4-year-old boy, says he liked the frequent court dates.
“I enjoyed going to court because the judge could see | was improving every time. It
gave me motivation,” explains Kemp, who “graduated” from the court in March 2000.

And while program graduates say the court’s support has helped them get sober, the
biggest factor that helped them quit drugs, many say, was their kids.“When my kids
were removed it was devastating,” Lisa Heard, a graduate, says.“l swore I'd never go
through that again.”

CHALLENGES

Of course, the court has experienced challenges in its first two years. In some
instances, family court clerks did not understand some of the screening criteria and
referred inappropriate cases or failed to send appropriate ones. Despite admission
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criteria against it, occasionally the court has admitted a parent with a serious mental
health problem, which has posed a challenge for placement, since few programs treat
both mental illness and drug addiction.

The program has also pointed up deficiencies elsewhere. While the creation of the
ACS liaison has greatly improved the agency’s communication with the court, there
are still internal communication problems to be worked out, ACS attorney Ray Kim-
melman says.“Each of our cases involves a caseworker in a private agency plus a case-
worker at ACS in a field office plus the liaison who stands up in court.\We still some-
times have problems with sharing information as to how visits are going and how the
drug treatment program is going and if there are relatives who can take the kids.
These are the systemic problems that show up in every case, but in family treatment
court it shows up in even greater relief because you don’'t have weeks and weeks
between appearances to fix the problem.”

The court has also had to deal with limited resources. Because of a growing caseload
in family court and the departure of a judge, the entire family court calendar in Man-
hattan has been readjusted. Judge Sosa-Lintner’s time in the treatment court was
reduced from 50 percent to 20 percent so she could take on more of the crushing
caseload in regular family court. And although she was joined by Judge Rand, he, too,
can give only 20 percent of his time.“In essence, we have fewer judicial resources than
when we started,” Barbieri says. Despite that, the court has been able to increase its
caseload, and planners expect that it will soon be expanded to a full-time courtroom.

NEW ROLES

Perhaps one of the greatest challenges is the need for court players to adapt to new
roles. The judges have seen the most changes in their work. Judge Sosa-Lintner has
gone from being a lone figure on the bench to a team player by joining in the trouble-
shooting meetings, hosting informational lunches with treatment providers, and giv-
ing presentations about the court to ACS workers, foster-care associations, and local
bar associations.

Other judges sometimes criticize her for “coddling” drug abusers and running a court
that is too “social work oriented,” she says.“There’s a perception the court is hold-
ing hands too much, but the respondents will learn a lot better if you hold their hand.
We're not coddling, we're monitoring, we're keeping control of the situation.You can't
fix a problem if you don’t know about it for three months.”

But the judges aren’t the only ones in new roles. Everyone has had to make adjust-
ments. The children’s attorneys, for instance, now have more time to counsel their
clients.“Our role is often to secure compliance with court orders and hold the com-
missioner of child welfare’s feet to the fire,” Ron Richter, a law guardian, says.“In fam-
ily treatment court, because cases are on so frequently and because the court staff is
also advocating for the family’s needs, there’s less of a role for us to play in terms of
compliance and more of a role for us to play as legal counselor for the children. We
see the children more often, and we have a greater role in picking service providers
and working out visitations.”
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LOOKING TO THE FUTURE

The Manhattan Family Treatment Court has demonstrated that a drug court can
work in the family court setting. With intense court monitoring and links to sup-
portive services, the court has been able to rehabilitate drug-abusing parents and
reunite, after its first two years, 30 respondents with 72 children. The respondents
had an average of 439 days sober upon “graduation,” and the average length of time
their children spent in foster care was 11 months—far less than the citywide aver-
age of four years. This represents a savings in financial as well as human terms, since
the city has so far saved hundreds of thousands of dollars in foster-care expenses. By
the start of its third year, the court had worked with 277 respondents representing
243 families and 453 children.With an average of 68 percent of its clients in compli-
ance with court mandates, the court is poised to reunite many more parents with
their children in the near future.

The court expects in its third year to face a new challenge: difficult decisions about
termination of parental rights. During its first two years, 28 parents failed. But all the
cases were clear-cut: the parents had either dropped out of the program altogether
or had been unable to put together even a bare minimum of sober days. Now, as the
mandates of the Adoption and Safe Families Act come into play, the court will begin
to grapple with cases that fall in a grayer area, involving parents who have had longer
stretches of sobriety and shown a great deal of effort but still haven’t been able to make
enough progress to be reunited with their children.“There are parents who haven't
been able to put together more than two or three months of sobriety,” Barbieri
explains. “What makes it difficult is the relationship with the client and the emotion-
al investment the team has made in the person, but like the judge says, at some point
you have to fish or cut bait. Ultimately, the child’s developmental clock has to prevail.”

While the Manhattan Family Treatment Court continues to develop and meet new
challenges as they emerge, plans are under way to begin replicating the model in
other parts of New York City’s family court, starting in the borough of Queens, where
a planning team has already been named. For other jurisdictions interested in the
treatment court’s model, lack of resources is a likely obstacle. Treatment courts
require extra staff and more time from the schedules of judges, lawyers, and other
court players because of the intensity of the case management and the frequency of
court visits. But when grappling with tight budgets, jurisdictions should also weigh the
financial savings from shortened stays in foster care and, even more importantly, the
savings in social capital when fractured families are made whole.

For people long familiar with business as usual, the Manhattan Family Treatment
Court has drawn no shortage of praise.

Edwinna Richardson, a lawyer who represents parents, calls it “a bright light in my
family court life. Some of my colleagues are still skeptical and laugh at me, and think it’s
not a real court, but | say,‘I'm sorry, | have many parents who've gotten their kids back.'”

Ron Richter, the law guardian, calls it “a ray of sunshine in my eight years of experi-
ence in family court” He continues: “The most compelling advantage to the whole
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model is that children’s attorneys are able to observe parents become an advocate
for their child.You start out with a parent who doesn’t know what’s going on, and
over time, week by week and month by month, they become transformed. You're
seeing them so frequently you're actually watching the improvement before your
very eyes. It makes you a lot more confident in the parents who are participating
successfully, and that encourages reunification. You have a much better sense of
the person because you see them so much, and you're getting updated reports
constantly.”

But the speakers most persuasive about the work of the treatment court are the
parents themselves. A mother of two children, ages 2 and 4, wrote in her “graduation
application” about the lessons she’s learned since entering the court:“l have come a
long way now since last year. | have maintained myself to stay sober, and | learned
that no matter how much pressure you have in your life, you have to deal with it the
right way and that drugs are not the answer. My children are very special to me
and | love them very much. Now | think about my future with them. I'm very
thankful to this court for giving me a second chance, for giving me the benefit of
the doubt”

Another graduate wrote that she appreciated the court because “they want you to
get your family back. | feel good that they encourage my sobriety and they support
you, make you feel good about being clean and staying that way. | have an older daugh-
ter [who] was very ashamed of me and now she is very proud of me and my rela-
tionship with her is very good and | treasure that.”

And still another graduate—a mom with three kids—wrote: “When my children
[were] removed ... | thought | would die. | had a [hole] in my heart no other mother
could possibly feel. ... | took it as an act of God stopping me from hitting rock bottom.
It was a strange blessing. The only choice | had was family treatment court, because
if 1 had gone to trial God knows how long my beautiful boys would have been in the
system. ... All | can say is, thank God for family treatment court, | could not have done
it without them.”
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5. Even though about 20 percent of people never show up, this is significantly lower
than the usual family court average, which is about 35 percent. Raye Barbieri, coordi-
nator of the Manhattan Family Treatment Court, thinks this is because ACS and the
court’s case managers do extra outreach to bring parents in.“We badger a lot,” Bar-
bieri says.

6. Although the district attorney could potentially seek the information by subpoena,
the parents’ lawyers decided not to let this possibility stand in the way of the court’s
creation.They vowed to protest vigorously if there was a problem.And, in two years,
there hasn’t been.“The reality is the family treatment court has been very protective
of our clients’ rights,” Richardson says.

7. Participation in the treatment court is divided into three phases. Participants com-
plete Phase One after they have gone 120 days without using drugs and have met
other requirements, like eight satisfactory supervised visits with their children and
regular attendance in court. Participants appear in court every two weeks in Phase
One, but in Phases Two and Three, participants return to court only once a month.
In the later phases, parents not only work on their sobriety but also take parenting
skills classes and participate in educational or vocational programs.

8.The family treatment court briefly experimented with issuing warrants to bring in
parents who missed court dates.The warrants were in effect only during court hours
to ensure that parents were brought to court immediately and not held in jail. In addi-
tion, a stay was issued for five days so that the parents’ attorneys could have time to
track down their clients themselves. But the warrant experiment failed when the
police, short of resources and occupied with what they felt were more urgent mat-
ters, failed to execute them.

NOTES
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Domestic Violence Courts

Components and Considerations

ed descriptive study of the state’s domestic violence courts.! While the study

revealed certain common practices among domestic violence courts, it also
revealed that this is an emerging field that has yet to produce a particular model of
court practice or procedure. By focusing on those courts indicating that they assign
judicial officers to a special domestic violence calendar, exclusively or as part of a
mixed caseload, and regardless of the specific models and practices they followed, the
California study determined that at the time of the report the state had 39 domestic
violence courts in 51 of its 58 counties.? In a 1998 survey that identified courts
employing “specialized process[ing] practices for domestic violence cases,” the
National Center for State Courts found that there were more than 200 such courts
throughout the United States.

Although many different civil and criminal courts handle domestic violence cases,
interest in establishing specialized domestic violence courts is increasing as the judicial
system and legislatures continue to explore better ways of addressing intimate part-
ner violence.* Consequently, this is a particularly important time to carefully con-
sider domestic violence court practice and procedure so that innovations reflect an
understanding and commitment to safety, accountability, and guiding legal principles.
This article further explores issues raised in the California study and considers what
obligations domestic violence courts have to litigants and the larger community.

I n May 2000, the Judicial Council of California released a legislatively mandat-

DOMESTIC VIOLENCE COURTS:
WHAT ARE THEY, AND WHAT DO THEY DO?

Although there is no single definition of a “domestic violence court,” the specialized
approach many courts are taking to handle domestic violence matters has received
increased attention in recent years.® Various jurisdictions have established “domestic
violence courts” that hear either criminal or civil matters or a combination of both.
Some communities have also established juvenile domestic violence courts that
address perpetration of violence by those under 18. While there is significant varia-
tion in how these courts are structured, they have a number of important similarities
that enable domestic violence courts to identify themselves as separate and distinct
from other courts. Whether calendars are civil or criminal, in domestic violence
courts particular attention is paid to how cases are assigned, the need to screen for
related cases, who performs intake-unit functions, what types of services are provid-
ed to victims and perpetrators, and the importance of monitoring respondents or
defendants. This article addresses those courts seeking to be identified in the com-
munity as domestic violence courts.

In some jurisdictions, all domestic violence matters of a particular type—for
example, felony assault and battery cases—may be handled by the specialized calendar.
In other places, domestic violence matters may be combined in a court that handles
both criminal and civil domestic violence matters on the same docket. Throughout

Julia Weber, J.D., M.S.W.

Center for Families, Children
& the Courts

Domestic violence courts represent one of the
more recent judicial innovations aimed at
addressing cases that appear in criminal, juve-
nile, and family law courts throughout Califor-
nia and nationally. This article expands upon
issues raised in a recent descriptive study of
California’s courts and considers various ten-
sions that arise as notions of safety and
accountability intersect with legal concepts.
Those establishing domestic violence courts are
encouraged to consider a number of questions
about various aspects of court process and pro-
cedure. By so doing, courts and policymakers
can more effectively address the question of
what responsibility domestic violence courts
have to the larger community. B
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the country, domestic violence courts handle a wide vari-
ety of cases including criminal misdemeanor and felony
assault and battery, child custody, juvenile and other fam-
ily law matters, and civil restraining orders. This wide
variety has developed in large part because domestic vio-
lence may be an issue in any of these subject-matter areas.
Most nonspecialized courts, however, do not have ways of
identifying “domestic violence cases” or methods of ensur-
ing that court personnel know when related cases are
active or pending in the court system.® Therefore, one of
the features of many domestic violence courts is a screen-
ing process that allows court personnel to identify related
cases as well as to initially identify a case as one involving
domestic violence.”

By definition, specialized courts require dedicated
resources, especially facility space and specialized court
personnel. For many communities, the lack of these par-
ticular resources serves as one of the significant obstacles
preventing the establishment of domestic violence special-
ty courts.

WHY SHOULD COURTS FOCUS ON
DOMESTIC VIOLENCE?

Domestic violence is a serious public health problem that
requires intervention from a variety of institutions. Recent
research indicates that 25 percent of women and 7.6 per-
cent of men surveyed have experienced some form of
physical assault or rape by an intimate partner during
their lifetimes.? In 1993, California’s Statewide Office of
Family Court Services' Statewide Uniform Statistical
Reporting System (SUSRS) reported that in 62 percent of
the 2,735 families participating in court-based child cus-
tody mediation, at least one parent stated that there had
been physical violence at some point in the relationship
with the other parent.® Additionally, in half of all mediat-
ing cases, a domestic violence restraining order had been
granted at some point.*® At least one parent in 49 percent
of all families seen in mediation also reported that their
children had witnessed incidents of violence in their fam-
ilies.** For many people, the court is one of the commu-
nity institutions to which they turn for assistance when
they experience intimate partner violence.

However compelling the statistics, they are not the
only reason courts need to focus on domestic violence.
Deborah Epstein provides two reasons domestic violence
should be prioritized in efforts to reform courts: first,
“domestic violence is rarely a one-time event, and without
effective intervention, it typically increases in frequency
and severity over time.”? Courts are well positioned to
offer immediate, strong, and enforceable responses to vio-
lence that may make it less likely that further violence will

occur. Second, children are often harmed by adults who
are battering other adults and may also be affected by the
violence being directed only at another adult in the fami-
ly* Many states have enacted legislation requiring that
courts focus on the best interest of children and have
specifically noted that violence and abuse are contrary to
the best interest of children.* Additionally, the fact of vio-
lence, if not acknowledged or addressed, can create an
unsafe environment for court-connected personnel as well
as litigants. Screening for domestic violence, combined
with immediate and appropriate referrals, can enhance the
safety of parties and court personnel. So, given that courts
need to be addressing domestic violence, what is the most
effective way for courts—specifically, emerging specialty
courts—to respond?

EMERGENCE OF DOMESTIC
VIOLENCE COURTS

There may be a tendency to relate the emergence of
domestic violence courts to the establishment of other
specialty courts, such as drug courts. Both specialty courts
represent recent judicial innovations designed to better
respond to significant individual and community prob-
lems.> Both often use a “team approach” involving the
judge, prosecutor, defense counsel, treatment or interven-
tion provider, and probation or correctional personnel.:
By considering them as close developments, however, we
may neglect the particular context in which domestic
violence courts have developed and the unique considera-
tions that must be taken into account in addressing inti-
mate partner abuse and violence.

For example, in domestic violence matters, unlike
most drug court cases, the court must contend with both
a victim and a perpetrator and, frequently, their children.
Knowing this, the judge has the challenge of fashioning a
response that holds the perpetrator accountable while
simultaneously enhancing the victim’s safety, since the lit-
igants may be dependent upon each other for financial
support or have reason to be in contact in the future.
Treatment programs that address a range of issues are
often considered appropriate in drug court and in domes-
tic violence court. However, if a domestic violence court
utilizes interventions that focus on treatment at the
expense of accountability, it is possible that the danger-
ousness associated with domestic violence will be mini-
mized. Additionally, as Andrew Klein has noted:

[O]ne reason drug courts are successful is that apart from
anything else, they represent a sane alternative to dracon-
ian minimum mandatory drug laws. No one, | think,
could realistically describe enforcement of domestic vio-
lence laws as draconian.
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The nature of domestic violence and the significant
role courts can play in intervening in domestic violence
cases require that careful consideration be given to what
makes these courts different from other courts generally
and other specialty courts specifically.

COORDINATED COMMUNITY
RESPONSES

In an effort to expand the number of institutions that are
responsive to domestic violence concerns, battered
women’s advocates have been working for years with com-
munity institutions to improve the way in which police
departments, hospitals, mental health services, and courts
work with victims and their families.’® These efforts have
in large part been focused on improving coordination and
communication, because up until recently, in almost all
jurisdictions, there was a significant lack of coordination
and systemic response to intimate partner violence that
probably put many victims at greater risk.** The lack of
communication, coordination, cooperation, and under-
standing among various agencies meant that there were
few standards, little consistency, and even less institution-
al accountability to the community. To counter these defi-
ciencies, efforts to establish “coordinated community
responses” developed and were perceived as one signifi-
cant way to address these problems. The Duluth Abuse
Intervention Project, which includes a strong arrest, pros-
ecution, and probation component combined with victim
services, is one of the most well known examples of a
coordinated community response.

As is true currently with domestic violence courts,
coordinated efforts take a variety of forms. Hart identifies
the following approaches:

m Community partnering, which involves creation of
work plans and utilizes coalitions

= Community intervention projects, which differ from
community partnering largely insofar as they provide
direct services to batterers from entry through exit
from the justice system

m Task forces or coordinating councils, which generally
provide assessments of community needs and recom-
mendations for changes

m Training, technical assistance projects, and community
organizing initiatives®

Often, coordinated efforts emerge as a result of high-
profile domestic violence cases; other times they result
from political pressure or increased awareness of domestic
violence as a result of research or policy changes. Given
the legal recourse they provide, courts were always con-
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sidered an essential component of a successful coordinat-
ed community response. In some communities, judicial
leadership has resulted in formation of coordinating
councils, and other coalitions or councils have benefited
from the participation of judicial officers and other court-
connected personnel.

Ideally, a successful, coordinated community effort
sends the message that victims will be protected and that
battering is dangerous and needs to be stopped. Because
courts can offer legal remedies that can enhance safety
(restraining orders and parenting plans) and increase
accountability (contempt charges, arrest, prosecution),
they are vitally important. However, to be most effective,
courts need batterer intervention programs, probation
departments, shelters, counseling services for victims, and
supervised visitation programs. If those services are
unavailable or not part of the coordinated effort to pre-
vent violence, even the most committed court will have a
difficult time addressing domestic violence.

Coordination within courts is just as important as
coordination between community organizations and
courts. Proponents of effective court practice note the
importance for victim safety of coordinating cases within
the justice system and have recommended that “family
violence coordinators” be hired to work within court sys-
tems to coordinate and manage court processes.?* There-
fore, dedicated domestic violence courts have, in large
part, grown out of the push for coordinated community
responses and those efforts geared specifically at improv-
ing court practice.

As more courts consider participating in coordinated
community responses by establishing domestic violence
courts, it may be useful to consider two important ques-
tions:

m Given that we are in a period of transition and experi-
mentation, how can courts integrate various guiding
principles of intervention to handle domestic violence
matters most effectively?

m If acommunity declares itself as having a domestic vio-
lence court, what responsibilities does that court have
to litigants and the community at large?

This article draws upon the thinking generated by
advocates and researchers to suggest that when courts
make the decision to establish or identify themselves as
“domestic violence courts,” they have a particular set of
obligations that need to be addressed. By carefully con-
sidering that responsibility and the tensions that domestic
violence courts will experience, communities may be more
likely to produce courts that are responsive and represen-
tative of more effective responses to domestic violence.
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GUIDING PRINCIPLES OF
INTERVENTION

The movement to end domestic violence has consistently
advocated adherence to two central principles of interven-
tion: (1) enhance victim safety and (2) ensure batterer
accountability. Regardless of whether a doctor, family
member, employer, or law enforcement officer is inter-
vening, these two principles are considered paramount.
The consequences of ignoring either victim safety or bat-
terer accountability may be dire. For example, focusing
only on punishing or rehabilitating a perpetrator of a
domestic violence crime may unintentionally place a vic-
tim at greater risk of additional harm if professionals do
not take into consideration the effects on the victim of the
criminal procedure. Likewise, if interventions only focus
on individual victim safety and fail to hold batterers
accountable for their behavior, it is unlikely that the bat-
terer will stop being abusive or violent. While these prin-
ciples may seem obvious on their face, in practice address-
ing both these concerns can be challenging and require a
great deal of thought and planning.

For many years, victim advocates have sought to ensure
that courts utilize these guiding principles in intervening
in domestic violence cases. Courts have not always been
perceived as being sensitive to the significant impact they
have on victim safety or batterer accountability. In fact,
the law historically provided little or no recourse for those
experiencing intimate partner violence.?? Today, while sig-
nificant statutory improvements and improved court
practice combine to create more legal remedies and better
outcomes, some courts are still criticized for not consis-
tently being responsive enough to both safety and
accountability.

Moreover, the judicial system has its own set of “guid-
ing principles” that may at times appear to be at odds with
those evinced by the domestic violence advocacy commu-
nity. In a criminal law context, for example, “getting
tough” on domestic violence has in many jurisdictions
meant adoption of a “no-drop policy” supporting prose-
cution of perpetrators regardless of whether or not a vic-
tim agrees to cooperate with the process.?® One could
argue that this approach recognizes that the dynamics of
domestic violence are such that perpetrators may try to
coerce their partners into not cooperating with prosecu-
tors. By developing an approach that makes victims less
responsible for pursuing the case, the focus is more appro-
priately placed on the criminal behavior and the accused.
However, this approach may also elevate perpetrator
accountability over and above victim safety, as it ignores
the fact that a victim may not want to participate in crim-
inal justice proceedings out of genuine concern for her

well-being.? Therefore, the criminal court that wants to
focus on a strong response to illegal behavior regardless of
whether it occurs within the context of an intimate part-
ner relationship and seeks to be responsive to victim safe-
ty has the responsibility of ensuring that victim services
are available, responsive, and accessible. By doing so, it is
more likely to be integrating each guiding principle.

In child custody matters, family courts have been guided
by another set of principles that may conflict with victim
safety. For example, frequent and meaningful parent-child
contact is often encouraged,” but it also can interfere with
a parent’s safety if it requires contact with an abusive ex-
spouse. Similarly, courts utilizing the best-interest-of-the-
child standard may have significant discretion in deter-
mining how to weigh evidence or allegations of acts of
domestic violence in awarding custody. Those states that
have implemented rebuttable presumptions in this con-
text have indicated the significant role evidence of domes-
tic violence should take in this process.?® Nonetheless,
there is generally significant room for courts to determine
various outcomes in handling these matters.

Given the discretionary nature of the principle, in con-
sidering a child’s best interest in the face of evidence of
domestic violence, a court may come to a variety of con-
clusions. This reality can lead to one of the most prob-
lematic outcomes for mothers who are accessing domestic
violence courts in family matters: the “bait-and-switch”
phenomenon. In this scenario, a mother experiencing
domestic violence seeks recourse in the family court. The
court, faced with the need to make a decision regarding
child custody, considers both parties’ behavior and deci-
sions within the context of the relationship. At this point,
it may become clear that the mother has stayed in the rela-
tionship in the face of violence and abuse. Even though
her decision to access the court suggests an interest in sep-
arating from the violence, court-connected personnel and
judicial officers may still be asking themselves the ever-
present question: Why does she stay?

If judges or court personnel answer that question by
focusing on the victim, the case may end up being referred
to dependency court or child protective services and be
considered as a “failure-to-protect” matter.?” From the
court’s standpoint, there may be genuine concern about a
child’s well-being for a number of reasons. For example,
the court may have evidence of an abused parent’s drug
use, a victim/mother may have failed to appear for a
restraining order hearing, or the court may want to enable
the family to avail themselves of the additional resources
for families in court. However, in this scenario, from the
standpoint of the victim the guiding principle of “best
interest of the child” ultimately pits the state against a



Domestic Violence Courts: Components and Considerations

mother who chose to access the court system. The system
at this point is positioned to intervene and focus not on
the domestic violence that has been perpetrated, but on
what is perceived by the court as the mother’s inappropri-
ate response. In other words, the mother has come to the
domestic violence court to report domestic violence, the
court says it focuses on domestic violence, and yet, from
the woman’s standpoint, the focus switches to her ability
to prevent the batterer from harming the children. From
there, it quickly becomes an assessment of the best inter-
est of her children that does not include an understanding
of the dynamics of domestic violence. Not only will this
type of outcome pose a problem in individual cases, but it
may also create a situation in which help-seeking by the
community decreases. Courts need to figure out how to
be cognizant of this problem and, through training and
development of protocols, implement practices that reflect
an understanding of the need to support the best interest
of children by integrating notions of safety for victims and
accountability for perpetrators into decision making.?

A third area in which principles of intervention may
conflict is the role that therapeutic jurisprudence may play
in domestic violence specialty courts. By definition, domes-
tic violence generally involves criminal acts between inti-
mates, which may pose something of a conundrum for
courts.® In addressing the criminal aspect of a case, the
court may neglect the fact that the parties may have a his-
tory and perhaps a future together, especially if they have
children. At the same time, if the court places undue
emphasis on the fact that the litigants have had a rela-
tionship, the seriousness of the criminal behavior and the
accountability of the perpetrator may be inappropriately
minimized. The possibility of this happening is of greatest
concern when notions of therapeutic jurisprudence are
inappropriately applied to domestic violence courts. Like
drug courts, domestic violence courts may have therapeu-
tic benefits insofar as court intervention can in many
instances improve people’s lives. However, the danger lies
in the possible minimization of the need for a strong law
enforcement response in domestic violence cases.*® Order-
ing perpetrators into batterer programs (not anger man-
agement or couples counseling®) and referring survivors
to victim services or other assistance does not in and of
itself represent a “soft” approach to domestic violence.
Research on effective responses to battering suggest bat-
terer intervention and court oversight combine with
responsive law enforcement efforts to affect outcomes.®
Consequently, courts need to carefully consider the rela-
tionship of legal rules and procedures to the fundamental
goals of increasing victim safety and ensuring batterer
accountability.
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DOMESTIC VIOLENCE
COURTS: COMPONENTS AND
CONSIDERATIONS

In considering how notions of safety and accountability
might most effectively be integrated into specialty courts,
it is useful to address each component of domestic vio-
lence courts: case assignment, screening, intake, service
provision, and monitoring. Each of these aspects of
domestic violence courts is considered and discussed in
greater detail in the remainder of this article. The table
on page 28 provides a way of analyzing these components
and various considerations, posing questions that courts
may contemplate as they assess their ability to provide safe
and accountable procedures.

CASE ASSIGNMENT

One of the distinguishing features of domestic violence
courts is the assignment of cases to specialized judges and
the use of specialized personnel.>* Some courts use a “com-
bined calendar” in which both civil and criminal domestic
violence matters are heard. Other courts assign a certain
segment of domestic violence cases (for example, all
felonies) to a particular judicial officer. There are family
courts that reserve a portion of the calendar each week for
hearing child custody matters that involve domestic vio-
lence restraining orders and others that hear all domestic
violence child custody matters. Which cases are assigned
to which courts has significant implications for domestic
violence victims, perpetrators, and children involved in
these proceedings.

For several reasons, there are potentially tremendous
benefits in assigning cases to a dedicated calendar. First,
the specialized personnel assigned to these calendars
become intimately familiar with the complexities of
domestic violence matters. Judicial officers, law enforce-
ment personnel, and social services staff who work in
these courts develop an expertise or specialty that can pro-
vide significant satisfaction as they employ their knowl-
edge and experience in administering the court. Second,
there is greater likelihood of consistency in orders. If the
court becomes specialized and demonstrates an under-
standing of the complexities associated with these cases, it
is more likely that the community will perceive that con-
sistency as the court taking domestic violence matters seri-
ously. Third, it may be more efficient for the various serv-
ice providers who appear in domestic violence court to
know that on a particular day and at a particular time a
specific group of professionals will be addressing domestic
violence—related cases. Otherwise, representatives may
find themselves waiting as hon—domestic violence cases
are handled just in case a matter requires their expertise.
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In this way, community relations may be improved as the
court can offer a more efficient and organized opportuni-
ty for service providers to assist the court.

The very act of creating a separate domestic violence
court simultaneously creates one of the biggest potential
benefits and one of the biggest potential disadvantages. In
criminal matters, by separating domestic violence from
other criminal cases, the judicial system is drawing atten-
tion to the fact that domestic violence is different from
other crimes. The differences are significant insofar as the
criminal justice system has traditionally been focused on
addressing crimes between strangers, not people who may
continue to have a relationship or who have children in
common. There can be a great deal of value for victims if
a criminal court understands this difference and provides
court-connected services and personnel that can identify
resources and respond accordingly.

However, separate courts may be a result of what
has been described as an “overreaction to ... uniqueness.”*
Durham posits that compelled testimony and “victim-in-
charge” policies, developed specifically to address the partic-
ular characteristics of domestic violence cases, create a situ-
ation in which the focus is on the victim or survivor and
not on the perpetrator. She suggests that, in order for courts
to be effective, support for the victim must be provided, the
criminal justice must be accessible, and domestic violence
must be treated as a crime and “the abusers as criminal.”®
If the perception is that domestic violence courts are more
likely to use “diversion” or “counseling” instead of holding
batterers accountable for their behavior, the community
will eventually lose faith in the courts’ ability to effectively
address domestic violence. If the focus of the criminal jus-
tice system moves away from accountability, then it will not
be useful or offer an improved process for addressing domes-
tic violence. The danger in establishing separate courts is
that domestic violence will be handled “differently"—i.e.,
less seriously. If “differently” means more attention is paid
to the obstacles and barriers to accessing the system, safety
and accountability are more likely to be addressed; if “dif-
ferently” means more lenient, then it is less likely that the
courts will be perceived as safe and well positioned to
address accountability.

THE NEED FOR RESOURCES

It is important that, in considering how cases get assigned
to particular calendars, domestic violence courts pay care-
ful consideration to the arguments that are made to sup-
port their establishment. Given the limited resources
available to most courts, it may be tempting to make the
argument that cases will move more quickly or require
fewer judicial and other resources in a specialized court.*
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In some instances, this may be accurate and beneficial for
the parties and the court. However, it is also true that
domestic violence courts may require significant resources.
For example, a reallocation of personnel and facility space
or an increase in both may be necessary. In making the
case for domestic violence courts, policymakers must
return to the guiding principles of intervention and con-
sider whether in all cases faster case processing is better for
victim safety and batterer accountability. Without data to
describe and justify a particular approach, it is difficult to
draw conclusions. However, the temptation to argue on
behalf of domestic violence courts by downplaying the
need for resources needs to be avoided in order to prevent
the perpetuation of limited resources for these cases.

Along the same lines, it is important to consider
whether or not the very act of separating domestic vio-
lence courts from other courts will create a situation in
which the domestic violence court is unable to receive the
funds it needs to carry out its functions. While many
courts struggle with limited resources, there are any num-
ber of reasons a separate domestic violence court might
find itself in a situation in which it has even fewer
resources than already-strapped courts. Despite the num-
ber of people appearing on family matters (which often
involve allegations of domestic violence), family courts
tend to have the fewest resources.”” Those establishing
domestic violence courts therefore need to ensure that, by
separating domestic violence matters from other matters,
the specialty courts do not become marginalized or under-
resourced. By assigning domestic violence cases to a
separate calendar and not funding the specialty court
accordingly, courts risk lending support to the notion that
domestic violence court is a less desirable assignment than
other criminal or civil calendars. Given the various
resources that are needed in these cases, separate courts
that are inadequately funded are unlikely to be able to
respond to domestic violence in a way that is accountable
to the larger community.

Personnel resources must also be considered. As
domestic violence courts make use of specialized person-
nel, it is important that (1) training be available for all
court personnel and (2) plans be made for inevitable
absences and personnel changes. Because domestic vio-
lence will not always be immediately identified and all
domestic violence matters will not automatically find
their way to domestic violence court, it is useful to have as
many court-connected personnel trained to recognize and
respond appropriately when these issues present them-
selves. Additionally, assigning specialized personnel to a
domestic violence docket requires the availability of back-
up personnel. Too often a change in leadership or assign-
ment creates a crisis in the court and the community
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because the particular approaches used by that judicial
officer and associated court personnel are not institution-
alized. Some of that can be avoided if provisions are made
for the inevitable absence or unavailability of specialized
personnel.*

EFFECTS ON COURT PERSONNEL

It is also important to consider the effect a specialized
assignment may have on people who may be working
with domestic violence cases exclusively. While there is
significant concern among some judicial officers that the
emotional and complex nature of these cases may con-
tribute to personnel experiencing “burnout,” court per-
sonnel also report that they derive significant satisfaction
from working on a dedicated domestic violence calendar.*
To avoid burnout, those jurisdictions that have a consis-
tent team of people working in the dedicated court may
be able to form a network of colleagues who can assist in
the administration of the specialty court. Others may ben-
efit from increased contact with the community through
participation on domestic violence coordinating councils.
Still others find satisfaction from consulting with a multi-
disciplinary team of people working to find solutions that
benefit entire families and enable the development of a
more systemic approach to the seemingly intractable
problems many families present.

OUTCOMES

Realistically assessing outcomes is one of the more chal-
lenging aspects of domestic violence courts as it is tempting
to want to argue that domestic violence courts produce
better outcomes. While this may be true, there are a num-
ber of questions concerning what constitutes a “better
outcome” and how that can best be measured. Some may
suggest that using recidivism rates—for example, whether
a family appears again in the same court—is a useful way
of measuring outcomes. However, not seeing a family in
court again may be just as much about their feeling that
the court was not responsive as it is about the court inter-
vening successfully. Likewise, measuring success by look-
ing only at whether the batterer successfully completes a
batterers program without having a sense of whether or
not a victim feels more autonomous and safe may produce
exaggerated notions of success. Given the limited resources
available to domestic violence courts, many are relying on
anecdotal information to measure effectiveness and report
a variety of positive outcomes.® It is critically important
that in assessing effectiveness, emphasis be placed on
whether victims are, or feel, safer as a result of court inter-
vention. This guiding principle should be employed not
only in implementing court processes but also when eval-
uating outcomes. Additionally, resources need to be made

available to courts for data collection and research so that
they may be in a better position to evaluate effectiveness
with victim safety in mind. Many courts are keenly aware
of the limited knowledge they have about their impact
and would welcome the opportunity to better understand
their processes and procedures.

SCREENING FOR DOMESTIC VIOLENCE

AND RELATED CASES

In domestic violence courts, “screening” may refer to
either assessing cases for the occurrence of domestic vio-
lence or searching for related cases. Screening for the
occurrence of domestic violence is most often done by
court-connected personnel (mediators, investigators, or
evaluators). This type of screening requires well-trained
personnel, adoption of protocols and methods for screen-
ing, and significant clarity about the purpose of the
screening process. This approach accurately assumes that
not all domestic violence matters will be obvious and that
domestic violence issues may still be relevant, especially in
child custody matters, even when a case is not initially
identified as such.

Whether or not a particular court has the resources to
screen adequately has significant implications for those
experiencing or perpetrating domestic violence. Today,
parties are often unrepresented and many families have
matters pending in more than one courtroom.* Parties
may not reveal information about domestic violence or
related cases out of concern or misunderstanding about
what may happen or out of lack of understanding of the
court system. At the same time, if a judicial officer or
other court-connected personnel, such as a family court
services mediator or child custody evaluator, is unaware of
related pending cases, it is possible that the family will
emerge from the court system with conflicting and possi-
bly unworkable court orders. In that case, it is unlikely
that the court will be perceived by the community as
accessible or responsive.

An even worse case scenario may be imagined when
information is shared about related or pending cases but
no protocols are in place to address concerns of safety and
accountability. In those cases, it may be that information
sharing contributes to, rather than prevents, a victim’s
sense of confusion and distrust of the judicial system. The
most profound example of this is apparent in the situation
described earlier: a victim of domestic violence comes to
court seeking protection and recourse as a result of an
assault or battery. As a result of screening, additional
details on the matter may be gathered and the screener
may believe a referral to juvenile court is necessary. If the
purposes of the screening were identified initially, the
court may be more likely to avoid the situation in which
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the victim feels undermined after having shared informa-
tion in the screening process. For example, the court
might clearly state on written questionnaires or intake
forms that screening will be done for the purpose of
assessing risk to children or to provide more appropriate
services. While providing notice does not in and of itself
preclude the possibility of a victim of domestic violence
being referred to services or other court proceedings
(inappropriately, perhaps, from her standpoint), it may
prevent petitioners from being surprised by the process or
outcome. Other purposes of screening include assessing
whether parties can meet together in mediation or evalu-
ation sessions or to determine capacity to negotiate on
behalf of oneself in a custody mediation.

INTAKE UNITS
Intake units in domestic violence courts relate closely to
screening as it is through the intake unit that much of the
initial screening takes place. Some courts have established
specialized units staffed by personnel with experience in
working with victims and perpetrators. The intake unit
may serve as “the first point of contact for victims of
domestic violence™? and staff may help petitioners better
understand the court process. Difficulties may arise if
these intake units do not include specially trained person-
nel or individuals who are sensitive to the complexities of
these cases. In some jurisdictions, intake staff assist liti-
gants in filling out forms, provide an orientation to the
legal system, or escort parties to court and through the
courtroom process.®

A lack of resources may compel some jurisdictions to
consider assigning someone with less domestic violence
experience to the intake unit and in so doing run the risk
that it is inhospitable to litigants. This can directly affect
safety, for if victims perceive the court as inaccessible, they
are less likely to reappear or get the help they need when
they do initiate or participate in court proceedings.

Personnel training is crucial. For example, it is essential
that staff understand the importance of maintaining con-
fidential addresses and that they have information about
additional community resources. Intake units need to be
physically, culturally, and linguistically accessible so that
people from a variety of communities will be able to uti-
lize the court.

In many ways, the intake center is the center of the
domestic violence court and has the greatest potential to
shape litigants’ experiences. As has been noted,

An effective domestic violence intake center must serve as
the point of entry for all domestic violence complainants
in civil and criminal cases. It should be designed to pro-
vide comprehensive services through a coordinated effort
of staff.*
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SERVICE PROVISION

One of the more universal features of domestic violence
courts is the increased accessibility of social or communi-
ty services for petitioners and respondents.* Many non-
specialized courts invite representatives from local coun-
seling and housing services to be available in court when
the calendar is called so that individuals may be provided
with immediate assistance. Others provide referrals to
court-connected personnel, such as child custody media-
tors or evaluators, who may be able to provide direct assis-
tance or more individually tailored referrals to communi-
ty agencies. But as a result of the volume of cases and lim-
ited resources, not every case is assessed individually, so
that those appearing in court may or may not receive
tailor-made responses to the host of difficulties they may
present. Domestic violence courts, however, tend to offer
a range of services for children, parents, victims, and
batterers.*

People appearing on other calendars may need a vari-
ety of services that might be offered only in the domestic
violence court. For example, community agencies, includ-
ing supervised visitation services, counseling programs,
and services specifically for children, may have representa-
tives available in domestic violence court to provide infor-
mation, referrals or direct service. One of the issues to
consider in establishing a domestic violence court han-
dling family matters is that if individuals can get certain
community services only in domestic violence court, what
kind of impact will that have on litigants who are appear-
ing on more general calendars? High-conflict families who
may not be experiencing “domestic violence” may still
need similar resources; thus, it is worth considering
whether cases have to be identified as domestic violence
matters in order for certain services to be offered.

One of the challenges associated with service provision
in domestic violence courts, civil or criminal, is the ques-
tion whether mandatory services are appropriate and for
whom. Currently, many states require those found to have
perpetrated domestic violence to attend a batterers’ pro-
gram.* In most places, these programs provide for group
sessions that may last for one year or longer and provide
information to the court about compliance with court
orders and completion of program requirements. While
“success” is defined and measured in a variety of ways by
different programs, there is “fairly consistent evidence that
[batterers’] treatment ‘works’ on a variety of dimensions
and that effects of treatment can be substantial.”*® Such
services are likely to be more beneficial when they follow
recognized standards and are culturally and linguistically
accessible.

On the other hand, while victims might find counsel-
ing programs worthwhile, mandating that victims attend



32

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS 0O 2000

counseling programs carries significant risk. Any effort to
ensure that victims of domestic violence receive assistance
must be done in the context of understanding that inti-
mate partner violence involves power and control. When
a victim of domestic violence becomes involved in the
court system, court-connected personnel need to inter-
vene in a way that acknowledges that in many cases the
victims themselves have the greatest understanding of
what is necessary for their safety and that of their children.
This approach acknowledges and supports the autonomy
of adults who happen to have been victimized and can
contribute to the process of recovery and empowerment.
Court personnel may be able to provide more effective
assistance with safety plans and appropriate referrals when
they recognize that mandating certain courses of actions
for victims may place them in greater jeopardy.*

If services can be offered to support individuals and
families, they should be developed primarily by local
domestic violence victim service organizations. Courts,
especially domestic violence courts, need to be clear about
their role and have an understanding of the significant
impact they can have on victims and batterers if they send
the message that coming to court seeking protection means
being required to participate in various programs. Such an
approach may have the unintended effect of reinforcing
the batterer’s belief that the victim is responsible for the
violence and that his role is relatively inconsequential, or
that if they are both ordered into counseling, they are
equally culpable. Courts need to resolve how to best pro-
vide services that are accessible and attractive to those who
may benefit from them without using the power and con-
trol tactics with which the victim is already familiar.

Social service agencies should also be considered in
terms of their willingness and ability to comply with local
rules, standards of practice, professional ethics, and other
recommendations for best practices. Even if courts do not
perceive that they have a formal relationship with local
social service agencies, for litigants the distinction between
“court-connected” and “court-referred” may be inconse-
quential. Domestic violence courts should become familiar
with the various resources that exist. One way of doing this
is for courts to participate on coordinating councils and
local coalitions so that personnel learn about local organi-
zations. Additionally, by subscribing to newsletters and
staying current on social science information, court per-
sonnel may be better equipped to discuss best practices
with local agencies and emerge as leaders in the area.

MONITORING

In many ways, once a court has issued an order in a case,
the court has completed its job and must leave the
enforcement of that order to other players, such as police

or sheriff departments. There are instances, however, in
which courts stay involved in cases even after orders have
been made. In these instances, the challenge for the court
is how to create orders that will be complied with while at
the same time not creating a situation in which courts are
serving as long-term case managers. For many years, pro-
bation departments have provided supervision or moni-
toring. Today, many communities use a combination of
batterer intervention service providers and probation to
monitor batterer compliance with court orders. If a viola-
tion occurs, the batterer may find himself back in front of
the judge on a probation revocation hearing. Other
approaches include frequent monitoring by the judicial
officer as well as probation and batterer intervention pro-
grams. In these courts, probationers are expected to
appear regularly for 30-, 60-, and 90-day meetings with
the judicial officer assigned to hear the matter. Recent
research indicates “a substantial increase in compliance”
with batterers’ program requirements when mandatory
court monitoring is in place.*

Domestic violence courts also need to take into consid-
eration what happens when individuals, court-connected
personnel or litigants, fail to appear. When a calendar is
being called, generally there are people in the room at all
stages of the process. If the message is that one can fail to
appear with few repercussions or that probation officers or
other monitoring agencies may not be present, it is less
likely that perpetrators will take the authority of the court
seriously. How the judicial officer chooses to handle such
occurrences can have significant impact on the perceived
effectiveness of these courts.

INTERVENING EFFECTIVELY

As one of the judicial system’s most recent responses to
domestic violence, domestic violence courts represent a
potentially significant method of handling civil and crim-
inal cases. By identifying domestic violence as a serious
community issue that requires dedicated resources, spe-
cialized courts can send a strong message about the
importance of addressing domestic violence effectively
and consistently. However, in order to do so, domestic
violence courts need to adhere to the guiding principles of
intervention and focus their efforts on enhancing victim
safety and ensuring batterer accountability. Domestic vio-
lence courts can be faced with a variety of competing
notions of intervention. However, by becoming aware of
the need to proceed with caution and to carefully consid-
er the implications of identifying itself as a “domestic vio-
lence court,” the court may be perceived by the larger
community as accessible and responsive. At the same
time, courts and legislatures need to recognize that success
may result in increased caseload and more demands on
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the system. Additional resources need to be allocated to
support courts handling domestic violence cases and to
supporting additional research so that over time, judges,
court-connected personnel, and policymakers can develop
an even better sense of the most effective and responsive
ways for courts to intervene in domestic violence matters.
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Community Courts

and Family Law

the need for collaboration between them have been frequent topics in both

government and academic literature for the last 30 years. This interest in
community justice may concentrate on juvenile law at one time, shift to civil litiga-
tion at another, or focus on criminal justice at still another. What has remained con-
stant is recognition that the courts need working partnerships with their communi-
ties. The term “community court” has been used to describe various types of collab-
orative efforts between courts and the communities they serve.

Significant changes in social and economic structures have created demands on
courts that promote ongoing movement toward community-focused programs.
There were virtual explosions of experimentation with innovative community and
court collaborative programs throughout the seventies and eighties, some successful
and some not. In the last decade, however, a modern community court paradigm has
emerged, primarily in the area of criminal justice. While preserving the traditional
principles of community courts in setting goals and priorities on the basis of com-
munity input, the new community courts recognize the necessity for strategic plan-
ning based on social science research, advanced information systems, data collection,
and quantitative evaluation. The partnership between law and social science has been
tremendously enhanced by new technology, and the potential for courts to improve
their services to the public has never been greater or more timely.!

This article describes modern community courts and provides some historical
background. It also presents an example of a prototypic criminal justice community
court, the Midtown Manhattan Community Court. Established in 1993, the Mid-
town Manhattan Community Court is perhaps the best known of the modern com-
munity courts. In addition, the article presents other criminal justice examples to
demonstrate the variation in program experimentation.

Although the modern community courts seem to have their roots in the criminal
justice arena, the authors postulate that the social and economic conditions giving
rise to these courts? are also present in the civil arena and demand a similar paradigm
shift in civil litigation. This is particularly evident in the family law courts. For this
reason, family law courts have been, and should be, building upon the criminal
justice model to provide social services to family law litigants. The article therefore
presents examples of community courts dealing with family law issues. Finally, the
article proposes a model for a modern family law community court.

T he relationship between the courts and the community and, in particular,

WHAT IS A COMMUNITY COURT?

In the area of criminal justice, community courts are a part of a larger community jus-
tice system that includes community policing,® community prosecution* and defense,®
and community corrections.® In civil law, community courts more frequently exper-
iment with alternative dispute resolution services and may not even be part of the
formal justice system.’
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Most of the community court projects to date
have been implemented in the area of criminal
justice. There are many models of such com-
munity courts, but some features are common
to all. A defining characteristic is the partner-
ship between the criminal justice system and
social services within the community. The pur-
pose of this article is to examine how goals and
techniques adopted in the criminal justice arena
are applicable to a civil court—in particular,
family law. The authors examine some of the
Continued on page 38
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Continued from page 37

societal forces influencing the development of

community courts. Examples are given of sev-

eral criminal justice community courts. Addi-
tionally, the application of the community
court model to civil courts is discussed and
examples given. The authors propose a com-
munity court model in family law and relate
the goals of the model to those of unified
family courts. m

Although many models of community courts dealing with various legal issues
are currently in operation, they share several common characteristics. First, they
seek to establish a stable attachment between communities and courts by bring-
ing together citizens and the justice system to solve local problems. In addition,
these courts practice restorative justice, treat litigants on an individual basis, and
use community resources in the adjudication of disputes.®

The principles of the modern criminal justice community courts are set out on
the Community Justice Exchange Web site.® The principles are as follows:

1. Restoring the community. The first principle of community courts is to
restore the community after a crime has been committed. The court recognizes
that both the victim and the community suffer loss from crime. It uses punish-
ment to pay back the community, combines punishment with help to the defen-
dant, gives the community a voice in determining restorative sanctions, and
makes social services at the court available to residents who need assistance.

2. Bridging the gap between communities and the courts. The second princi-
ple seeks to secure an attachment between the court and community by making
the process of justice visible, making justice accessible, being proactive in working
with the community to monitor problems, and reaching out to victims with assis-
tance.

3. Knitting together a fractured criminal justice system. The third principle
addresses the disorganization within the system itself. The community courts are
central hubs in the justice process and can use their authority to link criminal jus-
tice agencies that too often have operated in isolation. The courts cannot “reinvent
the wheel,” so they need to reach out to community-based agencies for expertise
in areas required for the successful operation of the court. Social services and jus-
tice professionals must work together to link litigants with services. The use of
“comprehensive jurisdiction” also should be explored because litigants often have
several cases in different courts. Under comprehensive jurisdiction, one judge hears
several types of related matters (e.g., a juvenile dependency case and a domestic
violence case related to the same family and same set of circumstances).

4. Helping offenders deal with problems that lead to crime. Instead of focus-
ing on case processing and punishment, community courts put problems first by
formulating sentences that can help defendants change their lives and reduce
criminal recidivism. Such sentencing strategies include different forms of restitu-
tion and participation by the defendant in programs like drug treatment, medical
services, educational assistance, job training, batterers' intervention, mental
health treatment, and other social services. In this way, the court becomes a gate-
way to treatment. Furthermore, these courts remain involved after disposition of
the immediate case so the judge can monitor the defendant’s progress and con-
tinue to make effective treatment orders.

5. Providing better information. In a community court, the staff makes every
effort to give as much information to the judge as possible at the defendant’s first
appearance to facilitate effective, case-specific sanctions that match the needs of
the defendant with available treatment or service programs. This information is
simultaneously made available to the attorneys and social service staff as soon as
it is obtained. The information system is used to enhance accountability by pro-
viding updates on the defendant’s progress and compliance and by flagging devel-
oping problems.
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6. Reflecting the community in the courthouse’s
design. The courthouse should be a physical expression of
the community court’s goals and values, reflecting a sense
of respect for the legal process and for all who are
involved, including defendants, victims, and the general
public. The courthouse needs to have adequate space for
social service workers, case managers, service workshops,
treatment sessions, and classes. It also needs to be available
for community use after business hours.

Though most community courts are neighborhood-
based, some are citywide.”* They tend to handle minor,
quality-of-life crimes that traditional criminal justice has
basically marginalized, such as loitering, turnstile jump-
ing, panhandling, prostitution, shoplifting and other
thefts, public urination, graffiti, and low-level drug pos-
session. Citizens' concerns about these quality-of-life
crimes frequently exceed their concerns about more seri-
ous violent crimes.** Some community courts are also
attempting to address civil matters such as neighborhood
disputes, health and safety code violations, property rent-
ed to drug dealers or otherwise turned into public nui-
sances, and landlord-tenant matters.

THE HISTORICAL CONTEXT OF
COMMUNITY JUSTICE

Collaboration between communities and the courts is not
a new idea. In fact, this connection was traditional in
preurbanized America. The changes in economic struc-
ture evidenced by massive migration of the population
from small rural communities into increasingly large
urban centers naturally led to a restructuring of the
courts. Roscoe Pound observed that social and political
changes were creating communities with “which our legal
institutions had no experience.”*® As cities grew, so did the
number of courts within them. New legal issues were
being created, law was becoming more complex, profes-
sionalism and specialization became necessary, and the
number of courts continued to proliferate. For example,
in 1931 Chicago had 556 different courts. There was also
rapidly developing concern in Chicago and other urban
areas about the connection between the courts and local
political corruption, and a belief that the problem result-
ed from the ever-expanding number of different courts
popping up in a disorganized and overlapping array of
jurisdictions. The solution was thought to be centraliza-
tion of courts. In fact, it was the concern about the con-
nection between the courts and local politics that moti-
vated a reform movement that would remove the courts
from the neighborhood level and eventually contribute
greatly to their estrangement from the communities they
served. Reform during and immediately after World War
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Il focused on curbing expansion and centralizing courts in
single “downtown” courthouses. As a result, Chicago
today has a single court with one main courthouse and 10
satellite courts in various locations. Other urban areas had
similar concerns, and the trend nationwide was to cen-
tralize court services.*

In a recent paper discussing American criminal justice
from a systemic point of view, University of Maryland
Professor Charles F. Wellford observes that a characteristic
of the criminal justice process has been its disarray.*® In
fact, rather than a coordinated system, criminal justice has
been a poorly coordinated collection of independent fief-
doms labeled police, courts, corrections, and so forth. He
notes that progress in coordination and effectiveness has
been made in recent years, citing such examples as drug
courts and community courts where police, prosecutors,
defense attorneys, judges, and treatment providers work
together. From this viewpoint, it seems evident that the
centralization of court management during the forties and
fifties, which claimed efficiency and coordination as its
justification, did not result in any effective collaboration
between the court and other parts of the justice system.

In a paper reviewing factors affecting criminal justice
over the last 30 years, Professor Todd Clear of Florida
State University postulates that continuing social change
from the sixties to the present has contributed to the cur-
rent trends in community justice development. During
these years, for example, the young males of the “baby
boom” generation reached their most crime-prone ages.
Indeed, the fact that the baby boomers were moving
through their crime-prone years can explain much of the
increase in the crime rate in the second half of the 20th
century.®® Some believe that this structural aspect served
to overwhelm the crime-reform policies of the sixties that
were set out in the report of the 1967 President’s Com-
mission on Law Enforcement and the Administration of
Justice.v

Clear also notes the enormous changes in family struc-
ture that have occurred during this period.®® There are
more children being supported by only one parent, more
teen pregnancies, and more children living in poverty.
Combined with changes in urban ethnic makeup, demo-
graphics have been seriously altered for the population
as a whole: “[T]he white, middle-class family with a work-
ing father and a homemaker mother is today a minority
social unit.”®

Clear further cites structural changes in the economy®
as resulting in a bifurcated job market with high-wage
professional jobs on one end and low-wage service-sector
jobs on the other. The well-paid unskilled and semiskilled
jobs have all but disappeared, and the gap between the
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poorest and richest Americans has steadily grown. The
result is that relative poverty is at an all-time high.2

Finally, the remarkable change in the expression of
public values and attitudes toward crime is noted.? In
1967, there was widespread belief that crime was a com-
plex problem arising from entrenched social problems
such as poverty and violence.? Solutions were thought to
require answers as complex as the problems they sought to
address, and programs needed to be carefully designed by
professionals.? This view changed throughout the eighties
to the belief that the causes of crime are less complex and
are simply the result of the individual’s failure to control
his impulses and accept responsibility for his actions.?
Solutions were now directed toward correction by pun-
ishment and incapacitation through incarceration. But
the resulting increase in the prison population occurred at
a time of sweeping tax cuts. Correctional institutions were
being required to comply with court orders mandating
standards for prison housing without the necessary fund-
ing, in turn fueling pressure for them to find “alternatives”
to prison. Such alternatives initially included intensive
supervision programs, electronically monitored home
incarceration, and boot camps.?” At the same time, judges
and prosecutors were experiencing an explosion in the size
of court dockets. Adding to this burden was an even
greater jump in the size of the prison population occa-
sioned by the war on drugs in the eighties.?

It is from these pressures on corrections and law
enforcement that the current movement for change with-
in the criminal justice system originated. It has grown
from community corrections programs and community
policing to all other areas of the criminal justice system,
including the courts. This was a major impetus of the
community court movement, which holds that individu-
als whose behavior can be managed outside prison should
be handled with the help of a concerted effort by govern-
ment and community social services. The use of prisons
should be reserved for individuals who cannot reenter
society for various reasons.

In the last two decades, centralized courts have been
tremendously challenged by the numbers and types of
cases reaching them. Problems of substance abuse, family
violence, and poverty have been overwhelming for both
private and governmental institutions. Courts cannot
limit the flow of criminal and civil cases into the court-
rooms. Caseload pressures have become acute and the
issues more complex. Courts with the highest caseloads
are in areas such as misdemeanor crime and family and
juvenile law, which have traditionally attracted minimal
judicial attention.” Often these cases are marginalized
within central courthouses because of competition for
resources. Furthermore, most of these cases benefit from

specialized judicial expertise. Within the court itself, the
precipitating force for change has come from individual
judges who, dissatisfied with treatment services and lack
of coordination, initiate innovative programs in collabo-
ration with community service providers. The more com-
prehensive responses include drug courts, domestic vio-
lence courts, and community courts.*

MIDTOWN MANHATTAN
COMMUNITY COURT

A well-known example of a functioning community court
is the Midtown Manhattan Community Court.** Many
other courts have used it as a model on which to base their
own community court initiatives.

The Midtown Community Court was launched in
1993. A system of neighborhood magistrate courts had
existed prior to the centralization of the city’s courts in
1962, so the concept was not new to New York’s justice
leaders.*2 The decision to establish this community court
resulted from problems identified by community mem-
bers who were interested in addressing a variety of quali-
ty-of-life crimes® in the Times Square area and surround-
ing neighborhoods. The project brought together plan-
ning staff from the New York State Unified Court System,
the City of New York, and the Fund for the City of New
York.* The planners believed (1) that the focus of the cen-
tralized courts on serious crime results in insufficient
attention to these minor crimes; (2) that community
members and justice officials share frustration about the
situation; (3) that the community feels isolated from the
centralized court; and (4) that the community has a stake
in addressing these quality-of-life crimes.®

It was decided to house the court in the old Magis-
trate’s Court building next to the Midtown North Police
Station. Funding from private foundations, corporations,
and the city was obtained to renovate the building. The
Midtown Community Courthouse is self-contained. In
addition to a courtroom, it has a social services center, a
community service program, and an innovative technolo-
gy system.

OPERATION

Upon arrest in the Midtown Community Court district,
a defendant is taken to the community courthouse for
booking.* Defendants are housed in holding cells secured
by glass rather than metal bars. The cells have computer
monitors that show the status of pending cases, pay
phones, and drinking fountains. While in custody, and
prior to arraignment, each defendant is interviewed by the
court’s pretrial agency. Defendants are asked about sub-
stance abuse, general health, housing, employment, and
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other potential problems, and whether they need help
with any of these issues. The information is recorded by
the interviewers on laptop computers and then down-
loaded into the court’s main network. If the defendant
requests such assistance during the pretrial interview, he
or she is assigned a counselor who will make an assess-
ment of treatment and/or case management needs.
Results of such assessments are added into the court’s
computer for use by the judge, attorneys, and other staff.

Also prior to the arraignment, a resource coordinator
reviews all available information about the case. This
includes the assessment information, rap sheet, com-
plaint, compliance history, and any other relevant infor-
mation. A summary is prepared for the judge and a sen-
tencing recommendation is made. All information is
available on a computer screen that can be accessed simul-
taneously by the judge and attorneys.

The Midtown Community Court is an arraignment
court. If the defendant, with assistance of counsel, pleads
not guilty, the case is sent to the downtown criminal
court. If the defendant pleads guilty, the sentence is deter-
mined immediately. The defendant is usually sentenced to
perform community service or to obtain treatment for
substance abuse or other problems. Orders for communi-
ty service are usually carried out quickly; some can be
completed on the same day as the arraignment. Workdays
are six hours, and a sentence of up to 10 days of service
may be imposed.

Examples of community service are painting over graf-
fiti, cleaning out tree beds, sorting donated clothes at
drop-off points, assembling bulk mailings for neighborhood
organizations, and performing sanitation duties. Commu-
nity service projects are designed from requests made by
community boards and neighborhood associations. The
Midtown Community Court is supported by a commu-
nity omsbudswoman who attends community meetings
and discusses problems and possible ways the court can be
helpful. She provides the court with input from the dis-
cussions with community groups and gets news into the
community about the court’s accomplishments.

Once sentence is imposed, the defendant is taken to
the sixth floor, where all the social services at the court are
located: short-term drug treatment, long-term substance
abuse treatment groups, housing assistance, health-care
services, English as a Second Language classes, GED class-
es, and job training. The first stop is a health screening
conducted on-site by the New York Department of Pub-
lic Health. The defendant is then assigned to and meets
with a counselor. The counselor schedules community
service, arranges appointments for social services, and
informs the defendant of other available services.
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Case managers monitor compliance with court orders
for community service and treatment. The case managers
track progress and compliance and record information
daily about attendance, drug test results, or other relevant
data. The information is recorded into the computer
system, which produces a compliance screen available to
the judge and the attorneys. The police also have a link to
the court’s computer so they can see the outcome of any
case and the offender’s progress with his or her sentence.
This provides the officers with feedback about their own
work and allows a rapid response to a defendant’s failure
to comply with the court orders.

The computer screens available to the judge provide a
file on the defendant that includes a great deal of infor-
mation. In addition to the pretrial interview and assess-
ment, the rap sheet, complaint, and compliance data, the
system provides a Court Technology Screen that summa-
rizes a defendant’s past community court cases, sentencing
for each one, and compliance history.

The court also conducts a community outreach pro-
gram in which social workers ride with the local police to
contact homeless and other individuals in need and refer
them to appropriate shelters or other services. It is hoped
that these ride-along activities will serve as successful
interventions with problems that could lead to criminal
matters if left unaddressed.

INITIAL CONCERNS
As with all government projects, cost is always a concern.
There were two initial concerns regarding the cost of the
Midtown Community Court. The first was that this com-
munity court model would be more costly than the cen-
tralized model. This proved to be true; however, the court
appears to more than pay for itself through savings in
incarceration costs and the value of equivalent communi-
ty service sentences. The second concern was that less-
affluent neighborhoods would not have the private fund-
ing base to initiate similar projects, and that the Midtown
project would become a model for elite areas. This con-
cern has been addressed in part by the development of the
Red Hook Justice Center in Brooklyn, an area far less
affluent than the Times Square area. The Red Hook Jus-
tice Center was financed initially by funds from the New
York Housing Authority, the Schubert Foundation, the
Fund for the City of New York, and the Scherman Foun-
dation. With the addition of funds from the Bureau of
Justice Assistance, the City of New York provided the
remainder of the funding to start the court.*” The Red
Hook Justice Center began hearing cases in April 2000.
Another initial concern was that defendants would
plead not guilty to have their cases moved to the Down-
town Court, where they could expect their sentence to
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include credit for time served and to be released without
the requirement of community service. The evaluation
research, however, found no significant difference in over-
all continuance rates between the Midtown Community
Court and the Downtown Court, and defendants did not
appear to be forum-shopping in that manner.

Attorneys also raised concerns about the confidentiali-
ty of prearraignment interviews. During the interview, the
defendant could make potentially incriminating state-
ments. Another concern was that the resource coordinator
would make sentencing recommendations and therefore
might influence judicial decision making. It seems, how-
ever, that these concerns have calmed over time and that
defense attorneys have seen that the value of the court’s
services to their clients outweighs their concerns about
confidentiality.*

EVALUATION

The National Institute of Justice and the State Justice
Institute conducted an 18-month evaluation of the Mid-
town Community Court. The goals were to document its
evolution and to examine its impacts and implications for
other jurisdictions.® This evaluation showed that cases
moved faster at Midtown. The time between arrest and
arraignment averaged 18 hours as opposed to an average
of 30 hours in the Downtown Court. This arrest-to-
arraignment time reduction was estimated to save
between $60 to $150 per day per prisoner in custody
costs.* By the end of the research period, the court was
averaging 60 arraignments per day.*

The evaluation also noted that the efficiency in imple-
menting the community service sentence was striking and
that the benefit to the community was significant. Com-
munity service was begun on the same day or next day in
40 percent of cases. The community service work com-
pleted by defendants contributed $280,000 in equivalent
value.”® Another $57,000 worth of work preparing bulk
mailings on-site at the courthouse was done for local non-
profit agencies.*

In the Downtown Court, where cases like the ones
handled at Midtown commonly resulted in sentences for
time served, community service orders, if any, were ignored
by defendants without much risk of sanction. The Midtown
Court gave significantly higher numbers of sentences for
community and social services.” The compliance rate at
Midtown was 75 percent, while the Downtown rate was
50 percent. Furthermore, of those sentenced to social
services at the Midtown Court, 16 percent remained in
their treatment programs voluntarily once their sentences
were completed.

There also is evidence that serious crimes decreased
because the Midtown Community Court effectively dealt

with minor criminal matters.”” Over the first 18 months
of the community court, arrests for prostitution dropped
by 56 percent, unlicensed vending arrests decreased by
24 percent, and graffiti was noticeably less along the com-
mercial strip.® Between 1993 and 1994, reports of rob-
bery, grand larceny, and assault declined by 25 percent.
Burglary reports decreased by 15 percent, reports of grand
larceny against the person dropped by 18 percent, murder
by 75 percent.® By the end of the evaluation, it was clear
that the Midtown Community Court Project had both
achieved its operational goals and had substantial positive
impact in four areas: case outcomes, compliance with
immediate sanctions, community conditions, and com-
munity attitudes.®

OTHER COMMUNITY COURT
MODELS

In several other cities, courts and communities have col-
laborated to address various aspects of public safety. Each
develops the community court in a fruitful direction.

HARTFORD COMMUNITY COURT,
CONNECTICUT

The Hartford Community Courts encompasses all of
Hartford’s 17 neighborhoods. Funding for the court comes
from the Connecticut Court Administration, the Com-
prehensive Communities Program (an initiative funded
by the Department of Justice), and the Hartford Mayor’s
Office. The community court handles public nuisance com-
plaints and misdemeanors. Defendants appear for arraign-
ment within 48 hours of arrest. The Hartford Community
Court differs from the Midtown Manhattan Community
Court in that it is a citywide project.

As in the Midtown Community Court, most sentences
are for community service, social services, or a combina-
tion of both. Sentences for community service are often
carried out on the same day as sentencing. Each of the 17
neighborhoods has a citizen problem-solving committee
that decides what the community service projects should
be. The community service projects are part of a program
in which supervisors work alongside the defendants on a
project.®?

Once sentenced, defendants meet with a court case-
worker to link with social services assistance providers.®
The Capital Region Mental Health Center Jail Diversion
Team is able to provide immediate access to substance
abuse treatment and can assist with access to psychiatric
treatment.> The State Department of Social Services and
Hartford Department of Human Services provide a liai-
son to the community court for job and educational assis-
tance.®* They also provide a job specialist on-site for
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defendants. Substance abuse education groups are held in
both Spanish and English. Each week an HIV/AIDS edu-
cation group provides testing.* In addition, the Hartford
Area Mediation Program accepts referrals from the com-
munity court.’” Examples of recent disputes referred to
mediation are a disagreement about pay between a
babysitter and a customer, an argument between a parent
and a school staff person, and a scuffle between two Hart-
ford High School students.®

NEW JERSEY JUVENILE CONFERENCE
COMMITTEES

The New Jersey Juvenile Conference Committee system®
is a statewide program in which citizen committees meet
with young offenders, their families, victims, and other
concerned parties to discuss the offense and recommend a
plan for the child. There are 330 such committees.

The goal of the committee system is to prevent further
misconduct by encouraging appropriate, effective inter-
vention in the child’s own neighborhood. Cases are given
sufficient individual attention to allow consideration of
the child’s home, school, health, and other aspects of his
or her environment in the development of a plan for the
child. By so doing the committee tailors the plan to meet
the needs of the child and his or her family. The family
court presiding judge in each county appoints the com-
mittee members. The court provides a coordinator for
each county, but the resident members run the commit-
tees. A judge must endorse the decisions of the commit-
tee. Participation in the program is voluntary, and com-
pliance with committee decisions can be reviewed for up
to nine months.

There are four particularly significant aspects of this
program: (1) the committees have significant operational
autonomy; (2) they practice therapeutic jurisprudence
and restorative justice;® (3) the court provides mandatory
training in interviewing, assessment, and mediation to
committee members; and (4) pursuant to court rule, each
committee must reflect the racial and ethnic demograph-
ics of the areas in which they operate.®

NEIGHBORHOOD ENVIRONMENTAL COURT,
WICHITA, KANSAS

The mobile Wichita Neighborhood Environmental
Court® works to build partnerships between community
members and the court and to see that environmental vio-
lations receive the attention they deserve. The court con-
sists of a judge, prosecutor, and clerk,® and travels among
four police stations. The court was developed in response
to citizen concerns about neighborhood safety. Court is
held in the evening at neighborhood locations to increase
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community access. The court handles cases involving
environmental, traffic, building, fire, and zoning code vio-
lations, and other nuisances. Through the Comprehensive
Communities Grant Program,® the Neighborhood Envi-
ronmental Court now also includes a drug court that pro-
vides intensive probation and treatment for repeat drug
and alcohol offenders.®

FAMILY LAW COURTS

The economic, social, and political factors that have led to
the current development of community court initiatives
in criminal justice are similar to those currently pressuring
the family law court system for innovative community-
focused planning. Historically, organization and special-
ization by subject matter has been part of the response of
the court to the volume and complexity of legal issues
occasioned by the urbanization of America.®® In Chicago,
for example, the first juvenile court in the country was
implemented in 1899. The first family court appeared in
1914 in Cincinnati.®” In the years that have followed, the
courts have handled family law matters in so many different
ways that the term “family court” has no one meaning.®
It has been since the end of the Second World War that
the most staggering changes affecting the courts and fam-
ilies have occurred. Just as the “baby boom” generation
moved through their most crime-prone ages between
1960 and the present,*®® they also reached the age of
parentage. The divorce rate quadrupled between 1960
and 1985.™ Births outside of marriage increased from 5
percent in 1960 to 22 percent in 1985 and have contin-
ued to increase.”* The National Center for State Courts
has determined that family law cases are the largest and
fastest-growing segment of state courts’ civil caseload,™
about 35 percent of the total number of civil cases
handled by the majority of American courts,” and that in
53 percent of such cases at least one person appeared
without assistance of counsel.” A report from the State
Bar of California states that in 67 percent of family law
cases at least one party appears pro se.” The court system
is ill prepared, insufficiently funded and staffed, and inca-
pable of handling the needs, difficulties, and disputes of
those who want and need access. If the courts and the
community do not make an organized, concerted effort to
address the multiple needs of these families, society will
fail to serve them and let them slip through the cracks.
The changes in the economy that have affected the
criminal justice courts have had similar effects on family
law courts. First, the economic resources available to
families have declined as relative poverty has increased.™
This gap between the “haves” and “have-nots” has been
particularly pronounced in California with its high-tech
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economy.” Poverty decreases access to services within the
society, including legal services; increases the difficulty of
keeping children safe;” and adds to the number of people
seeking help from the family law courts. In California, for
example, the Family Law Facilitator Program, a mandated
court-based service for pro se litigants with regard to child
support and other family law issues, helps approximately
28,000 customers per month.™

Second, the number of women entering the workforce
has increased enormously. In 1960, 19 percent of married
mothers with children under the age of 6 worked outside
the home;® in 1986, 54 percent.®® Even though more
women are in the labor force, many are working at low-
wage service and clerical jobs that have replaced those
well-paid unskilled and semiskilled jobs that have disap-
peared from the national economy.®? With the additional
pressure of providing child care during work hours, the
economic disadvantages for single parents can be particu-
larly harsh.®* The issue of child support has become
increasingly important for both custodial and noncusto-
dial parents. For example, in San Diego County, Califor-
nia, 21,341 cases were calendared for hearing in the child
support enforcement courts in 1999.% Recent demo-
graphic data collected by the California Family Law Facil-
itators of 21 counties, describing 35,688 customers, indi-
cate that 64 percent report they are employed, and 68 per-
cent report a gross monthly income of under $1,500 per
month.® Most young families cannot afford to own their
own homes and many lack health insurance.® These eco-
nomic pressures result in more litigants at court who have
limited access to attorneys and limited information about
court procedures or community resources to assist with
problems outside the court setting. Because of job require-
ments, families tend to be more mobile, and parents have
less time to spend with their children and are more social-
ly isolated from friends, relatives, and neighbors.” This
tends to foster reliance on social services to address needs
formerly met by extended family, friends, and neighbors,
and on the court to resolve their problems and serve as a
gateway for other services. Additionally, along with the
high divorce rate is a corresponding high rate of remar-
riage and resulting blended families. Parents may find
themselves involved in multiple family law cases involving
several parties and complex issues.

Third, the demographics of ethnicity have also
changed greatly. In 1970, Whites accounted for 75 per-
cent of the California population.® By 1980, that popula-
tion was only 66.6 percent of the total and in 1990 was at
60 percent. Projections are that, in 2020, Whites will be
40.6 percent of California’s total population.®® By then
the Asian population is expected to increase ninefold,
the Hispanic population to grow by a factor of six, and the

African-American population to double.® The court is
being challenged to meet the need for access by an increas-
ingly culturally diverse community. For example, California
Family Law Facilitators in 21 counties report that 20 per-
cent of their customers are Spanish speaking. Facilitators
in 17 counties reported that at least 5 percent of their
customers speak languages other than English, including
Southeast Asian languages, Mandarin, Cantonese, Japanese,
Togan, Samoan, Tagalog, Russian, Armenian, and American
Sign Language.®

Fourth, in recent years, family disputes have become
more contentious.®? For example, child support enforce-
ment procedures are cited as contributing to an increase
in animosity between parents.®® The problems presented
to the courts involve allegations of domestic violence,
child abuse, substance abuse, and other behavioral prob-
lems® that appear intractable within the current family
law system. While such issues have always been in the
courts, the numbers of cases and the severity and multi-
plicity of issues have increased dramatically, straining the
ability of the courts to deal effectively with these families.
Indeed, even as the numbers of new filings in family law
have leveled out or decreased in some geographic areas,
the number of hearings required to resolve cases has con-
tinued to increase.®® Family law cases are often highly
complex, requiring multiple proceedings and intensive
participation by ancillary service providers.®® For example,
in 1998, Alameda County, California, which has a popu-
lation of approximately 1.4 million, had over 32,000 fam-
ily law matters set for hearing.”” The ever-growing
demand on the resources of the family law courts has
come during a time of tax cuts and shrinking fiscal
resources available to the public-service sector.®

Finally, from a systemic viewpoint, a prominent char-
acteristic of the majority of family law courts, just as in
criminal justice,® is its disarray. There is lack of coordina-
tion among the various parts of the family justice system
and fragmentation of issues related to families.** Fre-
quently the legal issues related to a family enter the Cali-
fornia court system in a variety of ways. Cases of child
abuse and neglect are heard in juvenile dependency courts
and sometimes in criminal courts as well. Guardianships
of children may be part of a juvenile dependency case or,
if filed by a private party, part of a probate or family law
case. Child support commissioners hear actions filed by
the local child support agencies. Divorce, establishment of
paternity, legal separation, and nullity are heard in family
law courts. Important issues filed within those cases
include custody, visitation, support, property division,
and restraining orders. If a request for a restraining order
is filed under a separate civil domestic violence case, it
may be heard in a civil domestic violence court. If the
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defendant has been arrested, the criminal domestic vio-
lence case will take place in a criminal court.** According
to California Superior Court Judge Donna Petre, “[e]ach
of these departments has minimal knowledge of the deci-
sions of the other, even if the decisions involve the same
family and children. The larger the court, the more the
problem is compounded. In large courts, each of these
departments may not be just in separate courts, but in dif-
ferent facilities miles away from one another with no tech-
nological contact.”*2 When this is the case, the social serv-
ice providers may be the only commonality and touch-
stone for the family facing this legal maze. Coordination
of services, court appearances, and information are essen-
tial to the family’s ability to successfully address the prob-
lems that have brought them to the court.

There are also ancillary government agencies that work
with these various parts of the courts. At present, most
California courts do not have a system of coordination
among these various entities. Children’s Protective Ser-
vices, the Department of Social Services, dependency
mediation services, and the Court-Appointed Special
Advocate (CASA) program work with the juvenile courts.
Probate investigators work with the probate court. Fami-
ly court services and family law facilitators work with the
family, child support, and civil domestic violence courts.
Law enforcement, pretrial services, prosecutors and
defense attorneys, probation, and drug court services
work with the criminal court. In conjunction with these
government agencies, community-based organizations
routinely provide court-ordered social services to litigants.
Examples are mental health service providers, substance
abuse and batterers’ treatment providers, parent education
providers, child custody evaluators, co-parenting coun-
selors, domestic violence shelters, supervised visitation
programs, and drug-testing facilities.

The family law caseload exploded in the 1970s.
Although this growth was already occurring, it substan-
tially increased during the years following the passage of
Californias “no-fault” divorce statute.”* While many
attribute the increase in the divorce rate to implementation
of “no-fault” divorce,* others recognize that such trends
appear in varying degrees in every developed country, and
therefore appear to be part of much broader social and
economic change, specifically industrialization and urban-
ization. Whatever the cause, the effect on the family law
court has been an unprecedented demand on its resources.

During the eighties, the response to these demands was
mainly to seek nonjudicial solutions, especially alternative
dispute resolution techniques, primarily mediation. By
1981, California passed the first mandatory mediation
statute, requiring all parents in dispute over child custody
to participate in mediation, and by 1998 all but six states
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had similar statutes.® From the late seventies through the
eighties, the trend in limited civil litigation’*” as a whole
was criticism of legal formalism and the adversary system.
Experimentation with non-court-based programs such as
community boards, neighborhood justice centers, and
other informal alternative dispute resolution programs
abounded.* In the last decade, however, the focus in fam-
ily law has moved back toward the courts and away from
more nonjudicial dispute resolution mechanisms. Family
and juvenile courts have attempted to address the prob-
lems through judicial management of cases related to chil-
dren and families.

Most family law scholars agree that the fragmented
family law system needs reform'® and are calling for sys-
temic implementation of unified family court systems.
A unified family court system is a single court with com-
prehensive jurisdiction over all cases involving children
and relating to the family, with one specially trained
judge assigned to each family, and with coordinated
social services crafted to meet the family’s individual
needs.*2 A unified family court is also part of a broader
community justice paradigm that focuses on problem
solving, practices therapeutic jurisprudence, and coordi-
nates with community services.'*

COMMUNITY COURT PRINCIPLES
AND FAMILY LAW

The goals of the criminal justice community courts are
entirely consistent with those of family law reform and, in
actuality, relate specifically to problems being faced daily
in the family courts.

1. Restoration of the community

The concept of “community” is two-pronged as it
relates to family law. First, in the traditional sense, the
community at large is adversely affected by protracted,
painful family disputes, which can lead to tragic and
even fatal consequences. Second, and of equal impor-
tance, is the community of the family itself. The parties
in a family dispute are part of an extended social group
including children, other family members, friends, and
co-workers. All are affected by the ability of the liti-
gants to resolve their conflicts in a way that can restore
peace and predictability to daily life. Unlike civil liti-
gants, who have little or no connection other than the
dispute, the individuals involved in family law disputes
will be continuing their relationships far past any given
court hearing on a particular disputed issue. They will
continue to be connected, usually for life, because of
the children they care for. Not only the outcome, but
also the process of obtaining dispute resolution, edu-



46

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS 0O 2000

cates the participants in how to resolve future conflicts.
Community-based services teach families how to han-
dle problems and seek assistance when needed.

. Bridging the gap between communities and courts

Family law litigants are routinely referred to various
services from the community. Examples of these com-
munity services are substance abuse treatment, drug
testing, supervised visitation, anger management, par-
enting classes, co-parenting counseling, and conjoint
counseling with children. The connection between the
courts and community service providers is often weak,
and there is very little direct communication. The
courts do not really understand the services provided
or their limitations. The community service providers
are frequently unaware of the details related to the legal
cases and the concerns of the courts. Collaboration
between the courts and these community service
providers not only provides the opportunity for more
holistic treatment for families, but also provides the
court with a good entry point into the community at
large to solicit input and provide education about the
operation of the court. The courts learn what services
are available in the community, what are appropriate
referrals and requirements, and what expectations are
reasonable for the litigants. The community service
providers learn what the court expects, how to help
their clients meet those expectations, and how to pro-
vide progress reports that are helpful to the court.
Absent such collaboration, litigants often get conflict-
ing messages about what they are reasonably expected
to accomplish.

. Knitting together a fractured family court system

Earlier discussion pointed up the fragmentation in the
current family law system. The unified family courts
attempt to bring all matters relating to one family
under the auspices of one judge who has comprehensive
jurisdiction over all issues that may arise for the fami-
ly. This system greatly enhances the court’s ability to
coordinate with the community service providers who
are attempting to make helpful interventions pursuant
to orders of the court. More important, it is better for
children and families because the services and expecta-
tions can be coordinated and all relevant information
is available to the court so that a comprehensive plan
for the family can be developed and implemented. The
result is less confusion for the families. They are more
likely to succeed when the directives are consistent and
uniform and there is a societal expectation of success.
The families benefit most when the court and the serv-
ice providers have a consistent approach.

4. Helping litigants deal with problems that lead to

recidivism

Family law departments see the same litigants repeat-
edly. This is “family law recidivism.” As with drug
treatment courts, it is desirable for family law depart-
ments to develop a treatment approach to the prob-
lems that are provoking this sustained litigation. In
developing such an approach, the court considers the
needs and abilities of the litigants and tailors a plan to
overcome problems and enhance strengths. The liti-
gant, the treatment provider, and the court work
together to alleviate the problems that brought the lit-
igant and the family before the court. Until the under-
lying issues are addressed, recidivism will continue.
Social services and programs are available to assist
families with the sorts of problems that lead to recidi-
vism; the family law court can be a gateway to those
services.

. Providing better information

The fragmentation of issues relating to families makes
the need for information extremely pressing. Judges
need information about previous case history, other
matters pending in other parts of the court, and fami-
ly members’ history of compliance with treatment and
other orders. For the most part, this developing tech-
nology to facilitate information sharing with the dif-
ferent parts of the court is at a starting point for fami-
ly law courts. Linkage with social services and other
government and community agencies is also required.
Furthermore, data collection and input technology are
desperately needed in order to assess true caseload vol-
ume and evaluate efficacy. Pro se assistance can also be
enhanced by user-friendly interactive information and
forms systems that make court procedures and man-
dated forms available, combined with assistance from
on-site personnel.

. Design of the courthouse

A community court for family law would have a wait-
ing area with appropriate amenities or at least enough
space so that litigants could sit comfortably in the
courtrooms. The court should also have a secure wait-
ing room for children. There would need to be space
for volunteer and community referral services, as well
as a courthouse safety protocol to protect individuals
who were at risk of physical harm from the other party.
Space would also be required for a help center that
would assist unrepresented litigants in negotiating
their way through the court system.
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FAMILY COMMUNITY COURT
EXAMPLES

Across the country, communities have applied community
court principles to family law problems. The resulting
family community courts have proved quite successful.

JACKSON COUNTY COMMUNITY FAMILY
COURT, OREGON
Jackson County calls its family law court a “community
court” to emphasize the court’s commitment to commu-
nity collaboration.*** The court seeks to coordinate with
social services to make early identification of a family’s
needs and to hold the family accountable for compliance
with court orders. Jackson County has established family
resource centers in which up to 17 agencies are housed in
one building.s

The court incorporates a one-family/one-judge case
assignment system. The community court clerk searches
the automated data systems for cases involving children
and may receive case referrals from judges, court staff, and
social service agencies. There are three levels of service for
multiple-case families. At Level I, a court coordinator sim-
ply gathers together all cases related to the family and
meets with the judge who has had the most involvement
with the family. The decision whether or not the family
can benefit from Level 11 service is then made. If so, the
family is assigned to one judge for judicial coordination:
all pending cases are “bundled” together so that all future
hearings will be in front of that judge. The family may
also qualify for Level Il1 service, in which the family is
given a comprehensive family plan including social servic-
es. The case coordinator then meets with the family and
the service providers to create the plan. The services may
be provided through a family resource center or by an
interagency team of providers. Participation is voluntary.
The plan is filed with the court and monitored for com-
pliance.¢

JEFFERSON COUNTY FAMILY COURT,
LOUISVILLE, KENTUCKY

In the Jefferson County Family Court, each judge is assist-
ed by a staff social worker who is present in the courtroom
during proceedings. The social worker provides informa-
tion to help the judge in making determinations and link-
ing families to social service providers in the community.*
A local human services agency, Seven Counties, and the
Jefferson County Public Schools provide liaisons to the
court. The Cabinet for Families and Children provides two
paralegals and a social worker to the dependency cases.
The University of Louisville’s social work school sends
interns to the court, and the law school sends law students
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for training. Volunteers staff the children’s waiting rooms;
others, from the Center for Women and Families, assist
victims of domestic violence and their children. The Jef-
ferson County Department for Human Services develops
community-based services in neighborhoods.®

Communication is a major focus of the court. The
court exchanges information with other courts and gov-
ernment agencies, community service providers, proba-
tion departments, gun registries, prosecutors and defense
attorneys, law enforcement, national agencies, and crimi-
nal records to assist in ensuring enforcement and to pro-
vide information to all agencies on orders and progress of
treatment. The court has a family court advisory commit-
tee with subcommittees focusing on specific areas: emer-
gency protective orders, divorce, status offenders, depend-
ency, paternity, termination of parental rights, and adop-
tion.

FAMILY DIVISION OF THE CIRCUIT COURT
FOR BALTIMORE CITY, MARYLAND

The Baltimore City Family Court began as a pilot project
mandated by legislative funding.’*® Constructed on a
social science research paradigm, it has an interdiscipli-
nary team approach not unlike the medical model and
practices therapeutic jurisprudence.’? The principles of
the court include (1) the protection of adults and children
from harm; (2) protection of children from the adverse
impact of family law litigation; (3) increased access to the
judicial system for unrepresented litigants; (4) aggressive
case management to facilitate early settlement and refer-
rals to appropriate services; and (5) identification of liti-
gants exhibiting signs and symptoms of substance abuse
and addiction and appropriate referrals for treatment. Ser-
vices are offered both in the courthouse and in the com-
munity.*?

Cases are managed by a team made up of judicial offi-
cers and staff, the family division coordinator, the family
division manager (clerk of the court), the social services
coordinator, the domestic violence case monitor, and the
chief medical officer and staff.?

The family division coordinator reviews the contested
files and works with the supervising judge on matters of
policy and procedure, service contracts, staffing issues,
community relations, and other administrative matters.
The family division manager oversees clerical operations in
the clerk’s office. The family division social worker coor-
dinates evaluation of the litigants and referrals to services
such as substance abuse treatment. The domestic violence
case monitor coordinates referrals of victims to services and
assists on the ex parte calendar. The chief medical officer
has clinical responsibility at the court and is responsible
for custody evaluations and recommendations.*?*
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Baltimore City Family Court makes several social serv-
ices programs available to litigants:

m A substance abuse program trains all team members to
identify the signs and symptoms of substance abuse.
When a substance abuse problem is identified, a clini-
cal social worker evaluates the litigant and reports to
the court. The social worker also counsels the litigant,
makes referrals to treatment, and monitors compliance.

m The judicial officer may refer litigants to the supervised
visitation program. In such a case, a court social work-
er conducts an interview and intake evaluation of the
litigant, schedules the visits, and supervises them. Fam-
ily visits take place in a playroom located in the med-
ical services office, which contains a one-way mirror. A
court security staff person is always present. In addi-
tion to regular court hours, the visitation center is
open four weekday evenings and Saturday mornings.
The medical services office also serves as a safe place to
exchange children for visitation and is available Friday
evenings and Sunday afternoons.

m Students from the University of Maryland School of
Social Work help victims of domestic violence get
restraining orders through the Domestic Violence Ex
Parte Project. The Women’s Law Center of Maryland
provides advocacy and representation of domestic vio-
lence victims at the court.

m Pro se assistance is provided full-time at the court
through a contract with a local legal services provider.

m Sheppard Pratt Hospital’s community education pro-
grams offer parent seminars and children’s groups.

m A volunteer attorney settlement panel is available to
assist with case settlement. This program is adminis-
tered by the Bar Association of Baltimore City and
monitored by an oversight group.

Ongoing training is provided to judges and staff in all
areas of treatment and other social services provided by
the court.*

HAYWARD DOMESTIC VIOLENCE COURT,
HAYWARD, CALIFORNIA

The Hayward Domestic Violence Court*?® hears matters
relating to civil domestic violence restraining orders. It is one
of six civil domestic violence courts in Alameda County.**’
Community service providers actively participate inside
the courtroom during each calendar session. In addition
to the judge and courtroom staff, there are plaintiffs’
domestic violence counselors, defendants’ domestic vio-
lence counselors, family court services mediators, a fami-

ly law facilitator and staff, and volunteer resource special-
ists.

The plaintiffs’ domestic violence counselors are volun-
teers from local domestic violence advocacy groups, shel-
ters, or legal services. Tri-Valley Haven and San Leandro
Women and Children’s Shelter have participated in the
Hayward Domestic Violence Court as plaintiffs' coun-
selors. The counselor interviews the plaintiff before the
hearing and gathers information related to the history of
violence, the existence of other problems such as sub-
stance abuse and mental illness, previous separations and
reconciliations, and the type of treatment or other assis-
tance that may be desired. Information is taken in the
form of a structured interview and recorded on a form
made available to the judge and to family court services if
children are involved. The plaintiffs' counselor may make
a recommendation to the judge about possible treatment
and services for the plaintiff. The counselor will also pro-
vide the plaintiff with information about resources avail-
able in the community.

The court works with local batterers’ and substance
abuse treatment agencies to provide defendants’ domestic
violence counselors. A Second Chance and Terra Firma
are community-based organizations that have sent volun-
teer defendants’ counselors to the Hayward court. The
counselor meets with the defendant before the hearing. If
there is a pending criminal case, the interview is waived
because of confidentiality and privilege concerns. Once the
criminal matter is disposed of and the case returns to the
civil domestic violence court, the interview will take place.

The defendant’s interview is basically identical to the
plaintiff’s. The interview is structured, recorded on a
court form, and covers the defendant’s history of violence,
relationship history, problems of substance abuse and
mental illness, and his or her input on possible counseling
orders. The reports of the interview are made available to
the judge, and the counselor may make recommendations
about treatment options or other support services. The
counselor may also provide information to the defendant
about possible treatment plans and available resources.

If children are involved, both plaintiff and defendant
meet with a family court services mediator who is also
present in the courtroom during proceedings. The parties
meet separately with the mediator. The information gath-
ered in the structured interviews by the plaintiffs' and
defendants’ domestic violence counselors is made avail-
able to the mediator. If a reasonable custody and visitation
agreement can be reached, the mediator drafts the agree-
ment and submits it to the judicial officer prior to the
hearing on the restraining order. If there is no agreement,
the mediator makes a recommendation for a short-term
temporary custody and visitation order lasting until the
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parties return to court in about 30 days. During this peri-
od, the mediator conducts a more extensive inquiry into
the case and prepare a written recommendation for the
next hearing.'?

Case history and coordination research is conducted
before the hearing and provided to the judge for each case.
It includes the identification of other cases concerning
the parties, such as dissolution, paternity, guardianship,
and child support enforcement; criminal histories; and
information about any restraining orders from the crimi-
nal court. If a criminal restraining order is identified,
effort is made to secure the docket and provide it to the
judge so that conflicting orders may be avoided. Case his-
tory and coordination information, along with copies of
the pleadings, are also given to the family court services
mediator before the hearing in order to provide maximum
data on which to base any recommendations he or she
may make to the court.

The family law facilitator and staff assist the parties in
the courtroom in cases involving child support issues and
help with the preparation of the restraining orders after
hearing. The facilitator and staff also provide the parties
with information about court procedure and make refer-
rals to legal services for assistance with other family law
issues. The family law facilitator’s office works in collabo-
ration with the Alameda County Bar Association’s Volun-
teer Legal Services Corporation to provide courthouse
assistance to unrepresented litigants who are seeking or
responding to restraining orders.

If restraining orders are granted, often treatment orders
for the defendant are also made, and the plaintiff is
encouraged to seek counseling or other support services.
The type of treatment orders will depend on the facts of
the case as well as the individual needs of the defendant
and other family members. The primary goal is to keep all
family members safe and free from harm.

Recently, a volunteer from the CalWORKSs'* domestic
violence project has begun working as a liaison to the
court and is attempting to structure some case manage-
ment services for eligible litigants. It is hoped that addi-
tional on-site volunteers will participate as liaisons to the
Victim-Witness Assistance Program and programs offer-
ing housing assistance, GED, supervised visitation, and
mental health services.

Input from the domestic violence counselors and fam-
ily court services mediators assists in making treatment
determinations. Often the defendant’s interview has
helped the defendant achieve enough perspective that he
or she can “buy in” more readily to the treatment plan.
Sometimes the judge needs additional information and
assessment, in which case the defendant is ordered to par-
ticipate in several assessment sessions with a batterers’
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treatment or substance treatment provider, and the case is
continued for a short time to complete the assessment.
Compliance is monitored by means of a review structure
in which the defendant is required to return to court and
discuss progress in treatment with the judge and other
courtroom staff. The length of time between reviews
depends on the ability of the defendant to comply. The
more problems there are with compliance, the more often
the reviews will occur.

The presence of treatment providers in the courtroom
demonstrates to the litigants that the court takes treat-
ment seriously. It also greatly reduces the ability of the lit-
igants to manipulate the court by exploiting an obvious
lack of communication between service providers and the
court. Additionally, the personal connection made
between the treatment providers and the litigants appears
to reduce anxiety and facilitate initial enrollment and
attendance in the programs.

A PROPOSAL FOR A MODEL FAMILY
COMMUNITY COURT

Many litigants in family law do not require supportive
services; however, many need assistance in dealing with
the issues that have interfered with their personal rela-
tionships and brought them to the court. The authors
propose that a realistic approach to the resolution of fam-
ily disputes arising from such problems should include
assessment and a practical treatment plan. By connecting
litigants with treatment service providers in the court-
room setting, the likelihood of a successful treatment out-
come is increased. In most areas of law, legal realism,
which seeks to foster the social welfare of litigants and the
community, has dominated judicial decision making.*
The task for legal realists in family law is to structure the
system to reflect the realities of the families it serves. The
current system of family jurisprudence does not, for the
most part, function in this way.

A realistic family court system would have at least six
primary goals: (1) unification of children and family
cases'® into a system of comprehensive jurisdiction that
allows for a one-family/one-judge method of case assign-
ment; (2) the practice of therapeutic jurisprudence®
based upon social science research; (3) adequate court
infrastructure of administrative and other support services;
(4) development of effective technology and automation
as a priority; (5) assistance to pro se litigants to facilitate
access to the family justice system; and (6) ongoing col-
laboration with the community in a variety of areas,
including community education.

Because the process of structuring a unified family case
assignment system will most certainly vary from one court
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to another depending on their preunification organiza-
tion, it is not our purpose here to discuss this aspect of the
family community court. Suffice it to say that the plan-
ning and implementation of a unified family system is
imperative; nevertheless, it may not be a condition prece-
dent to the other features set out herein. Family courts
may find certain of the procedures and/or personnel tasks
helpful even though they have not yet unified their chil-
dren and family cases.

COMPONENTS OF THE FAMILY

COMMUNITY COURT

This family community court®* adopts a team approach
that is similar to the Baltimore City Family Court in that
it resembles the medical-team model: team members
work together to assess the causative factors in protracted
or intense disputes, to formulate a plan for dispute reso-
lution, to implement the plan, and to follow up and sup-
port plan compliance. The team consists of the judge and
courtroom staff, a family court coordinator, a family court
investigator, a differential assessment counselor, a child
custody mediator, a case manager, community service
providers, a volunteer coordinator, pro se assistance, and
specialized court administration.

The work of some team members takes place before the
first hearing; others work primarily during hearings; and
still others work throughout the family community court
process. The operation of the court emphasizes coordination
of court and other information, assessment and effective
therapeutic court orders, linkage to community service
providers, accountability and compliance, and collabora-
tion with community service providers. Additionally, to
accommodate the litigants’ work schedules, all services
should be available in the evenings and on Saturdays.

Before the First Hearing

Family court coordinator. Once a case has been set for
hearing by the family court clerk and assigned to a judi-
cial officer, it is given to the family court coordinator.
Each judicial officer in the family community court divi-
sion should be assigned a family court coordinator. The
family court coordinator assists the judicial officer in gath-
ering information to be used at the first hearing on the
newly filed motion. The family court coordinator search-
es the civil, probate, criminal, and juvenile databases to
locate other cases pertaining to the family. Whenever
reasonably possible, the files from the other cases will be
provided to the judicial officer with a summary of case
activity, future hearing dates, and existing orders. The
family court coordinator also gathers and summarizes

criminal histories and other relevant information obtained
from governmental databases.

Ex parte matters are prioritized so that the family court
coordinator can attempt to gather as much data as possi-
ble before the judicial officer makes a decision on the ex
parte application. Ex parte orders require such rapid
attention that it may be desirable to have an ex parte coor-
dinator whose responsibility is to deal immediately with
the requests as they come in.

The family court coordinator reviews the case files
prior to hearing for readiness and makes reports to the
judicial officer. The role of the family court coordinator is
not unlike that of the resource coordinator in the Mid-
town Manhattan Community Court.

Family court investigators. The family court investigator’s
task is to obtain additional information from collateral
sources. The family court investigator might attempt to
corroborate allegations of child protective services or
police involvement. The investigator can contact child-
care providers, schools, and therapists and interview other
collateral witnesses. The investigator can also make home
visits. Investigative information is made available to the
judge and other members of the family court team. If the
court is unified, the existing investigative services, such as
child protective services and probate investigators, will
coordinate information with the family court investigators.

Differential assessment counselor. Also before the first
hearing, the family is assigned to a differential assessment
counselor who focuses on prioritizing its various needs.
The assessment counselor should be a social worker or
other mental health professional trained in mental health
assessment and case management. Although the assess-
ment counselor does not serve as the case manager for the
family, experience in case management is imperative
because he or she recommends the judicial case manage-
ment track that will best serve the needs of the family. The
assessment counselor attempts to determine the most effi-
cacious point of intervention from a therapeutic perspec-
tive. The differential case management tracks of the court
may include alcohol and other drugs, child protection,
mental health support, domestic violence, high-conflict
custody, employment assistance, and no social service sup-
port for families that do not require it. The counselor rec-
ommends service providers, if needed, and compile a
referral packet for the family’s use. The assessment coun-
selor is provided with copies of the summaries prepared by
the family court coordinator as well as copies of the plead-
ings and any information obtained by the family court
investigators. The counselor may also interview the liti-
gants. An assessment counselor should always be present
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in the courtroom at the first hearing on a motion to meet
with those who have not yet participated in an assessment.

Child custody mediators. In California, child custody
mediation is mandatory when parents are not in agree-
ment. Family court services will conduct the mandatory
child custody mediation. The family court services medi-
ators will be provided with copies of the pleadings and
information from the family court coordinator, investiga-
tor, and assessment counselor. The availability of this
information is vital to mediators in counties where rec-
ommendations about child custody and visitation are
made to the court if the parties fail to agree. At least one
child custody mediator should be available in the court-
room at all hearings for those who could not come to a
mediation appointment prior to hearing. This is particu-
larly important in domestic violence and other cases
involving ex parte orders that are set for hearing within a
short time frame.

The First Hearing

Before the first hearing on a new motion, the judicial offi-
cer receives data summaries from the case coordinator and
reports of any investigative activity. The judge may also
receive recommendations from the assessment counselor
and the child custody mediator. This information is also
made available to litigants or their attorneys if it is not
protected by statute. At the first hearing, if the family is
not in need of any type of social services, the case will not
be referred to a differential case management track.
Instead, the case will be placed on the litigation track, a
primary goal of which is adequate availability of settle-
ment conference and trial time.

In cases where services are needed, the judge assigns
each case to one of the differential case management
tracks and makes appropriate orders. For example, if the
judge determines that the most therapeutic case manage-
ment plan is to be found in the substance abuse track,
orders may require the addict’s enrollment in substance
abuse treatment and/or drug testing as well as the part-
ner’s attendance at a codependency group. If the case is
related to chronic nonpayment of child support, the judge
may assign it to the employment assistance track and
order the parent to consult with a job counselor and make
efforts to gain employment. Once the initial orders are
made, a date is set for a second review hearing to occur in
a fairly short time and the litigants are ordered back.

Case managers. Once the initial orders are made, the case
is assigned to a case manager. The case manager will serve
as a compliance assistance counselor and as a point of con-
tact at the court for community service providers. The
case manager will maintain client contact and help with
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access to services. The case managers will collect progress
reports from the treatment providers and prepare sum-
maries for the judge at review hearings. The case manager
may also make recommendations for modifications in the
case management plan when it seems appropriate or as
circumstances begin to change. The case managers may
make field visits when indicated to assist the client in
accessing services and complying with court orders.

The Second Hearing

At the second hearing community service providers begin
their courtroom involvement. If the family community
court can acquire facilities adequate to house offices for
the community service providers, as the Midtown Man-
hattan Community Court did, this contact could take
place immediately after the first hearing. The parties
would simply go directly from the courtroom to the social
services center. Without such a facility, community serv-
ices must be coordinated in scheduling clusters. For exam-
ple, review hearings for the substance abuse track may be
on one day each week, review hearings on the domestic
violence track on another. Review hearings on the mental
health support track may be held on only two days per
month. The frequency of scheduling should be deter-
mined on the basis of a weighted caseload analysis.

Community service providers. The community service
providers participate in the courtroom during review
hearings beginning at the second hearing in the case.
Because review hearings are clustered according to case
management track, not all providers need be in the court-
room at the same time. Depending on the track, the fol-
lowing team members might be needed at court:

m Substance abuse track: Substance abuse counselors,
drug-testing services (to perform on-site presumptive
testing), and addiction education providers

m Domestic violence track: Providers of assistance to
domestic violence victims; anger management and bat-
terers’ treatment counselors

m Child protection track: Parental stress counselors;
CASA volunteers; and providers of therapeutic super-
vised visitation services, co-parenting counseling, and
parent education

m Employment assistance track: Employment assistance
providers; educational counselors to provide referrals
to literacy programs, English as a Second Language
classes, and GED and other educational programs

m  Mental-health-support track: Mental health service
providers to make referrals to psychiatric services
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m High-conflict-custody track: Child custody evaluators,
special masters or other experts, supervised visitation
providers, and providers of extended focused media-
tion services

The courtroom community service providers interview
litigants, assist those who had not yet accessed the servic-
es to which they were referred, provide counseling and
orientation about helpful ancillary social services, and
keep the judge informed about their programs and liti-
gants’ compliance.

Ongoing Compliance Reviews

A system of review hearings ensures compliance by the lit-
igants. These hearings are scheduled in clusters according
to the case management track. The frequency of such
hearings would depend on various factors, such as the
nature of the order being reviewed and the history of
compliance. Both parties would not necessarily be
required to attend every review hearing, although they
would be entitled to attend if they so desired. Intermedi-
ate review hearings set specifically to track the progress of
only one of the litigants may be scheduled. If the other
party does not wish to be present for these hearings, his or
her appearance can be waived and the case manager will
forward a copy of the court’s order. If some adjustment in
the parenting arrangement related to compliance prob-
lems appears to be required, the case manager will notify
the other party. The case manager monitors compliance
during the periods between hearings and will make
reports and recommendations to the judge at the review
hearings. Community service providers in the courtrooms
may be asked to interview litigants with particular prob-
lems and provide information directly to the court. The
court may address specific problems as they arise.
Sanctions will be crafted from a therapeutic perspec-
tive that includes accountability. Ongoing compliance
failure may result in a more intensive or different case
management plan, more frequent reviews, or possible
restrictions on access to the minor children if their welfare
is involved. Because the family community court is pri-
marily a civil court, the sanction of incarceration is very
limited and probably is not optimally useful except for
criminal acts of family violence. Since the litigants are
ordered back to the court for review hearings, failure to
appear might result in a bench warrant that is held tem-
porarily. The first step in such cases might be for the case
manager to try to contact the delinquent litigant and find
out why he or she did not show up for court. The case
manager would inform the litigant of the next court date
and explain that if there is another failure to appear, a
police officer will bring the litigant to the judge. If the

case manager fails to reach the litigant or the litigant fails
to appear again, the bench warrant will be served and the
person brought to court. Such an action must be execut-
ed in a manner that does not traumatize any minor chil-
dren who may be involved. Though such an event would
probably not result in subsequent incarceration, it would
be expected that the experience of being brought to court
by the police would have a sobering effect on the individ-
ual and make it clear that the court is seriously interested
in enforcing its orders. The court would need to work
closely with local community policing programs to use
this method of enforcement. Input from local law
enforcement about resources and method would be
imperative. Law enforcement does have an interest in
compliance with family court orders, however. The police
are continuously plagued by calls related to domestic dis-
putes occasioned not only by domestic violence, but also
by arguments over such matters as custody and visitation
where court orders seem unclear or conflicting. It is hoped
that the success of the family community court would
serve to reduce substantially this burden on police.

Participation Throughout the Process

Judicial officers. The family community court would have
a presiding judge and sufficient judicial resources and staff
to effectively manage the family law caseload. Judicial offi-
cers assigned to the family community court should have
substantial family law experience, and regular training ses-
sions for updates in the law and social science research
should be offered. As noted, cases would be assigned
through a one-family/one-judge method.

A family community court should employ several
other principles of judicial workload assignment. First,
workload assignment should consider complexity of the
cases and not simply caseload volume. Second, docket
control and the speed of disposition should not be the sin-
gle criterion for identifying judicial need; this task must
also consider the quality of justice. Third, workload for
judicial officers must include time off the bench for finan-
cial and program development and for administrative
work such as meetings, phone calls, writing letters and
articles, speaking, community outreach and education,
and networking. The courts that have the best resources,
that allow for innovative program development, are those
in which the judges have engaged in aggressive develop-
ment activities off the bench.® Moreover, judges in the
family community court should be rotated as infrequent-
ly as possible to allow for the development of expertise.
Judicial officers should have regular meetings with one
another and with other team members to discuss success-
es and problems.
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Volunteer coordinator/community liaison. The volunteer
coordinator would be responsible for organizing and
scheduling the courtroom participation of community
service providers. This person would also work closely
with providers to help create a more coordinated commu-
nity response by conducting regularly scheduled meetings
to work on systemic issues, such as developing a central-
ized intake procedure, uniform intake and compliance
report forms, mechanisms for getting information to case
managers, a system of cross-referrals, case-conferencing
procedures, and conducting and organizing cross-training
sessions. In addition, the volunteer coordinator would
organize regular roundtable meetings between the court
and community providers to exchange information and
collaborate on problem-solving tasks.

As community liaison, the volunteer coordinator would
attend community meetings, gather information from the
community about how the court can improve its services,
and provide information about the court and its pro-
grams. It is hoped that the court as a whole would con-
duct a vigorous community education project designed to
communicate to the entire community about the role of
the judicial system. The volunteer coordinator would
work closely with the education project so that informa-
tion about the family justice system is fully included.

Pro se services.**® Because family law is characterized by an
enormous number of unrepresented litigants, the com-
munity court must be guided by the goal of access to the
family justice system by these individuals. Pro se litigants
require assistance at each proceeding. General informa-
tion about the court, its procedures, locations of various
offices and courtrooms, times and places of hearings, and
simple case status information are always needed by these
litigants. Assistance with forms and information about fil-
ing, service of process, and payment and waiver of filing
fees are all needed at the pleading stage of the proceeding.
There are many methods of delivering such services. Tele-
phone help lines can be useful for general information.
Assistance with forms and procedures can be provided
one-on-one either by drop-in or by appointment or in
workshops and seminars. Automated interactive forms
programs may be useful to many litigants and should be
available whenever possible.

Pro se assistance is also required in courtrooms when
there has been a failure of service or some other proce-
dural error in the pleadings and for explaining and run-
ning guideline support calculations, writing stipulations,
preparing orders after hearing, explaining orders, or just
providing supportive human contact in a frightening and
confusing situation. In fact, the courtroom is an extreme-
ly efficacious point of assistance for pro se litigants.
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Because both parties and a judge are often present, it is an
opportunity to conclude many procedural matters that
would be resolved with great difficulty, or not at all, out-
side the courtroom.

Providers of pro se assistance services must make it
clear to the litigant that they do not give legal advice, that
no representation is provided, and that no confidential
relationship exists.**” Litigants need to be informed that
the pro se assistance service is available to everyone,
including one’s spouse, ex-spouse, or partner. Of equal
importance is the training of pro se assistance personnel so
that the line between legal information and legal advice is
clear to them as well. Litigants should receive information
about legal assistance referral services so they can obtain
representation whenever possible. It would be very helpful
to have a representative of the lawyer referral service avail-
able on-site. Pro se assistance services should be adminis-
tered by a licensed attorney, but many of the services may
be delivered by paralegals, law student interns, or volun-
teer attorneys, provided proper supervision is in place.
The pro se assistance service providers should also seek
close collaboration with other legal service providers in
the community to coordinate services whenever possible.

Children's waiting room. Many litigants, owing to sched-
uling and financial constraints, have to bring their chil-
dren with them to court. Frequently, the children are
exposed to adult courtroom disputes, a situation detri-
mental to the children and disruptive to the court. The
courthouse facility should therefore have a secure chil-
dren’s waiting room staffed at all times the courthouse is
open for business. Staff may be either court employees or
volunteers. Use of the children’s waiting room should be
free of charge and have sufficient space for use by children
of varying ages.

Administrative operations. The family community court
needs to have a dedicated court administrator who over-
sees court operations on a day-to-day basis. The adminis-
trator would ensure that all court clerks are knowledge-
able about court forms and procedures and are provided
training in such things as domestic violence, substance
abuse, and cultural sensitivity.

In addition, court administrators should develop a
full-time professional fundraising and grant administra-
tion office. Family law does not have the access to gov-
ernment funding in the way that criminal justice does.
Other sources must be developed with links to the local
business community and private foundations. This
department would be responsible for locating potential
funding sources, writing grant proposals, and working
with community service organizations on collaborative
funding strategies to maximize and reduce competition



54

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS 0O 2000

for resources. Moreover, current funding sources are cate-
gorical and have very specific subject-matter or financial
eligibility limitations. The grant administration service
would be responsible for budget management, reporting,
and accounting and billing of grant-funded programs for
the family community court.

Technology and evaluation. A family community court
should vigorously pursue the most advanced technology
possible. The jobs of family court coordinator, investiga-
tor, assessment counselor, and case manager would all be
greatly enhanced by available technology. Being able to
“bundle” information related to a case in the manner
developed at the Manhattan Community Court would be
invaluable. Better courtroom automation for the produc-
tion of minute orders and orders after hearings would
be of enormous benefit to both the court and litigants.
Automated self-help programs that assist pro se litigants
with completion of forms would help increase the quality
of pro se pleadings. Automated referral systems that
would allow a litigant to access a community provider
directly from the courthouse after the first hearing would
be an extremely useful compliance assistance tool.

Evaluation design for court-based programs has proved
problematic mainly because of problems of data collection
at the courts. In part, and especially for family law, this
may result from the sheer volume of cases entering the
court at any given time. Certainly the more rational
organization of cases in a unified model would be helpful,
but appropriate automated data collection methods are an
integral component of program evaluation. It would be
expected that eventual evaluation of a program that is
structured around therapeutic case management tracking
would include variables from both litigation and clinical
efficacy models.

CONCLUSION

One of the factors that distinguishes the proposed family
court model from the Midtown Manhattan Community
Court is that the social and therapeutic services are not
provided by the court, or even at the courthouse, but
entirely by the community. The proposed family commu-
nity court and community service providers would col-
laborate closely in the attempt to match effective thera-
peutic court orders to responsible community services.
The court operates not as a social service provider, but as
a portal through which litigants can link up with high-
quality services and more effectively benefit from the
court’s orders. It is true that if the court had the facilities
available to house full-time community service liaisons,
the need for calendaring clusters according to differential
case management tracking would be lessened from a

docket-control standpoint. However, from a therapeutic
viewpoint, this may not be helpful. One of the therapeu-
tic elements of the drug treatment court is the experience
litigants gain from seeing others in the courtroom strug-
gling with similar problems and being able to view both
successes and failures. The successful effect of the group
dynamic should not be underestimated. Certainly, many
families who come to court have multiple problems. A
domestic violence case may include substance abuse prob-
lems. Cases involving any kind of family violence tend to
be more highly contentious. It is not realistic from a ther-
apeutic perspective, however, to expect that all the prob-
lems of any family can be addressed at the same time. The
assessment counselor’s job is to evaluate which type of
intervention and case tracking would be most helpful ini-
tially, and then make recommendations to the judge. Fur-
ther assessments will be made by the case managers in col-
laboration with community providers. Families may move
among the various tracks or altogether out of the differ-
ential case management tracking system.

It is hoped that a family community court would have
beneficial effects not simply for the litigants, but for the
judge and other court staff as well. If the court is success-
ful in assisting litigants in solving problems, job satisfac-
tion would be expected to increase.’*® Judges suffer from
lack of feedback, caseload volume, and lack of control
over what cases they get. They frequently express dismay
at finding that, owing to large caseloads, they have to
“process” people because they have so little time to lis-
ten.*®* Most family judicial officers work with large calen-
dars containing a mix of issues. They have little control
over what cases are scheduled in a given morning and can
rarely predict what their days will be like. It is impossible
to tell how long the matters may take, whether a short cal-
endar will mean a light day or will become a nightmare
because of one or two problem cases, or whether a large
calendar will be difficult or actually light because the par-
ties do not appear. Rational workload assignments, famil-
iarity with cases and issues, case clustering, and an organ-
ized structure of reviews would all help to alleviate some
of these problems.

As noted earlier, the number of children and family
cases requiring court hearings continues to increase, as
does the complexity of the issues. In the majority of cases,
these hearings are conducted on short-cause motion or
show-cause calendars rather than in formal trials or evi-
dentiary hearings. This means that the true extent of con-
tested family disputes cannot be accurately measured by
counting how many cases require disposition by a formal
trial. Until the volume of short-cause motion/show cause
calendars is accurately measured, the real amount of
family law litigation will remain anecdotal. Still, there is
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absolutely no indication that this trend of growth will
slow within the foreseeable future. Even with the imple-
mentation of mandatory mediation and other alternative
dispute resolution services, court caseloads have contin-
ued to increase. Both criminal and family courts are being
forced to respond to the demands placed on them by
ongoing societal changes over which they basically have
no control. Communities and courts are being affected by
the same social conditions and have common interests in
a system of rational jurisprudence. The growing move-
ment of community and court collaborative initiatives in
both criminal and family justice is a natural and rational
development for jurisprudence in the new century.
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California’s

Family Law Facilitator Program

A New Paradigm for the Courts

especially in family law, has placed an increasingly heavy burden on courts

throughout the country. Between 1980 and 1985, self-representation in
divorce cases almost doubled, from 24 percent to 47 percent of litigants.! By 1995,
approximately 65 percent of California divorces? were brought by pro se® litigants.*
Recent data from California suggest that this number is now approaching 75 per-
cent.® The reason for this increase is quite simple: The litigants cannot afford to hire
attorneys.® The solution, however, is not so simple. No-cost or very low cost, tradi-
tional, full legal representation has been available only to a limited number of poverty-
level litigants through attorney pro bono services, legal services programs, and other
public-interest providers. Because the demand for such legal representation far out-
strips the supply,” a majority of litigants in family law matters has been denied mean-
ingful access to the courts.

The most recent comprehensive review of the status of legal services for low-
income persons was presented at a December 1998 conference® hosted by Fordham
University School of Law. In a report on Maryland’s successful limited legal assis-
tance program, in which local law student volunteers supervised by knowledgeable
attorneys provided legal services to low-income litigants, Professor Michael Millemann
—a conference participant—and his co-authors identify “[r]igid adherence to the
full-service representational model” as “a source of the access-to-justice problem.”
Accepting that the traditional model is the correct one for many matters, they con-
clude that “many times ... the lawyer’s imposition of the full-service model on clients
who do not need it and cannot afford it legally disenfranchise[s] them. ...”*® The usual
alternatives are unassisted self-representation or default and abandonment of rights.**

The California family law facilitator program departs from traditional legal serv-
ices assistance models to create a new paradigm that shows great promise. The pro-
gram offers large numbers of self-represented litigants quality (albeit limited) legal
assistance in family law matters. The success of this program demonstrates the need
to “think outside the box” to find better solutions in this arena. Critical to the suc-
cess of the program are its legislative underpinnings.

In an attempt to alleviate California’s burgeoning pro se problem, the 1996 Cal-
ifornia Legislature passed the Family Law Facilitator Act (“the act”),*? mandating the
establishment of an Office of the Family Law Facilitator in every California county.®®
Since that time, the act has been amended and rules added to further define the office.

As creatures of statute, the family law facilitator programs differ greatly from tra-
ditional legal services programs and avoid many of the common roadblocks encoun-
tered by such programs:

D uring the past two decades, the growing number of self-represented litigants,

m The Office of the Family Law Facilitator is an arm of the superior court;** facili-
tators are neutral and impartial persons assisting the court in its duty to provide due
process of law and equal access to the court for all members of the community.
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As courts struggle to serve increasing numbers
of pro se family law litigants, California has
instituted a statewide court-based program

of family law facilitators. Facilitators are
experienced family law attorneys employed

by the courts to bring direct assistance to pro
se individuals in cases involving child and

spousal support.

This article sets out the history of Califor-
nia's Family Law Facilitator Act, describing
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Continued from page 61

two legislatively mandated pilot projects as
well as other local precursor programs. In
addition, it examines current facilitator service
models and presents data on customer demo-
graphics, volume, and service delivery. The
authors also discuss ethical and practical issues
created by this new role for attorneys in the
court, including how best to deliver services to
pro se litigants, how to avoid the appearance of
advocacy, and how to provide information and
education while maintaining the independence
and impartiality of the court. ®

m The Office of the Family Law Facilitator provides services to both parties or,
if there is a joinder, all parties to an action.*

m The family law facilitator does not represent any party.*®

m The act provides that “[n]o attorney-client relationship is created between a
party and the family law facilitator as a result of any information or services
provided to the party by the family law facilitator.”*

m The emphasis of the family law facilitator programs is on providing legal infor-
mation and education, not legal advice and strategy, to litigants.*®

m Facilitator services are available to all self-represented litigants; the act does not
require an income qualification test.*® Although many of the litigants served
would qualify for traditional poverty legal services, many others have incomes
above poverty guidelines but fall into a category that can best be described as
“the working poor.”?

This article presents a description of the California facilitator programs. It
shows how the facilitator programs provide an alternative perspective and focus
that resolve many of the concerns raised by traditional legal services programs and
suggests a plan for future development.

HISTORY

In their search for a solution to the pro se issue, California court administrators,
judges, legal services groups, and legislators viewed with interest a project under-
taken by the Maricopa County, Arizona, superior court in 1995. Small local pro-
grams also began to evolve throughout California during the 1990s.

THE PILOT PROJECTS
The development of California’s statewide program began in 1994 with two
statutory pilot projects in Santa Clara and San Mateo Counties.?

In San Mateo County, the court was given authority to appoint a family law
evaluator to assist with hearings on motions for temporary child support, spousal
support, and health insurance in cases where at least one of the parties was not
represented by an attorney.?2 The court was to designate the evaluator’s duties by
local rule.® Certain duties were suggested by the statute; however, the court’s
assignment of duties was limited only by the subject matter and type of hearing
to which they applied.? Although the statute provided that the evaluator would
“be available to assist parties,” the duties suggested by the statute made it quite
clear that the primary focus of the project was on providing assistance to the
court.? Because the facilitator would review the paperwork and prepare support
schedules, stipulations, and formal orders, however, there were also anticipated
benefits for litigants: the expedited proceedings meant less time off work and
more efficient dispositions.?

In San Mateo County, it rapidly became apparent that the scope of the proj-
ect had been defined too narrowly. For a party to obtain an order for child and
spousal support, he or she must often file an underlying paternity, dissolution of
marriage, legal separation, nullity, or domestic violence action and initial requests
for child custody and visitation.?” Furthermore, the office quickly became an all-
purpose clearinghouse for parties who had been referred to the courthouse by a
variety of sources, ranging from child protective services, law enforcement,
domestic violence support groups, and the family support division of the district
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attorney’s office to private attorneys, family court services,
schools, bar associations, legal aid, and other community
agencies.?®

The San Mateo family law evaluator pilot project has
become the Office of the Family Law Facilitator. It cur-
rently provides services to self-represented individuals on
a drop-in basis in two court locations. The facilitator’s
office handles child support matters and related issues
such as custody and visitation and domestic violence
restraining orders. The office also now handles underlying
actions such as establishment of paternity, dissolution of
marriage, legal separation, and annulment. Spanish-
language service is available.

The facilitator’s office is staffed by the facilitator, an
assistant facilitator attorney, and a research attorney. Self-
help information sheets and Judicial Council forms are
available at the centers; recorded information is available
by telephone. The facilitator’s office provides referrals to
attorneys, family law alternative dispute resolution servic-
es, and other community-based services.?

The Assembly defined the Santa Clara project more
broadly. The project applied to all hearings for temporary
or permanent orders, and the subject matter was expand-
ed to include custody and visitation.® The statute provid-
ed for the hiring of an “attorney-mediator” to “assist the
court in resolving child and spousal support disputes, to
develop community outreach programs, and to undertake
other duties as assigned by the court.” As with the San
Mateo project, the Santa Clara project was designed to
provide assistance to the court; there was, however, a new
emphasis on attempting extrajudicial resolution of dis-
putes.® Again, the statute suggested certain duties,* and
the superior court was given the power to designate the
duties of the attorney-mediator by local rule.**

Santa Clara County launched its project in February
1994 with $80,000 in state seed funding. The program
was headed by the attorney-mediator, required by statute
to be a licensed attorney with substantial experience in
mediation and family law.* A qualified attorney was hired
part-time on a contract basis to develop the project. The
attorney-mediator began assisting the court with child
support disputes between parents, helping parties with
paperwork, and providing procedural information in
actions under the Family Law Act,* the Uniform Parent-
age Act,*” and the Domestic Violence Prevention Act.®

The Santa Clara project found that the need for serv-
ices had been greatly underestimated. Indeed, the need
was so great that the attorney began donating almost half
her time. In 1995, the court supplemented the funds with
an additional $19,000. By fiscal year 1995-1996, the
superior court’s judicial officers had persuaded the county
board of supervisors that the project merited a full-time
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contract financed with local funds. The project had
become indispensable to the Santa Clara family court,
which was striving to meet increasing demand for services.
At that time, pro se litigants accounted for more than
65 percent of initial filings.*

The project became known as the Family Court Clinic.
The program’s initial priority was to mediate child sup-
port disputes and achieve resolution without court hear-
ings. The attorney prepared child support schedules based
on statutory guidelines and drafted stipulations when
agreement was reached. When agreement was not
reached, the attorney advised the court regarding the dis-
puted issues that were ready to proceed. The parties
returned to the courtroom armed with their support cal-
culations and factual information the court would need to
make a decision. The attorney-mediator, assisted by vol-
unteer law students, paralegals, and family law attorneys,
educated the parties and assisted them with forms for
court hearings to obtain child support, spousal support,
health insurance, domestic violence restraining orders,
paternity, and custody and visitation matters.

The Family Court Clinic is now the Family Law Facil-
itator’s Office for Santa Clara County. It currently offers
the same range of services it did before passage of the
Family Law Facilitator Act. The act allocated Title I\V-D®
funds to the court for facilitator services regarding child
support, spousal support, and health insurance only. Con-
sequently, the program offered only the statutorily speci-
fied services until the Santa Clara County Superior Court
provided additional funding for assistance with nonsup-
port issues such as Domestic Violence Prevention Act
restraining orders and custody/visitation orders. It has also
added two attorneys and a domestic violence legal assis-
tant to the staff. Volunteers from the local bar and law stu-
dent interns provide additional assistance.

Currently, the Santa Clara County facilitator’s pro-
gram operates five days a week. Staff members or inter-
preters provide foreign language assistance (Spanish, Viet-
namese, and Farsi). Litigants** may drop in from 8:00 to
9:00 A.m. or at 1:30 p.m., Monday through Thursday, to
receive same-day assistance with forms, to obtain proce-
dural information, or to make an appointment. Fridays
are reserved for administrative duties.

Litigants may also pick up informational handouts and
refer to sample completed forms posted outside the facil-
itator’s office. Additional help is available from the Family
Court Web site and an automated telephone information
line. Judicial officers refer individuals to the program direct-
ly from courtrooms for a variety of services, including
mediation of support, drafting of written stipulations, and
preparation of written orders after hearing.*
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OTHER PRECURSOR PROGRAMS

Other programs designed to offer assistance to self-repre-
sented litigants were developed by legal assistance groups.
Most of these programs followed the traditional model of
adversarial advocacy with resulting conflict-of-interest
issues and selective representation of poverty-guideline
clientele.

San Diego Volunteer Lawyer Program (SDVLP)

Also in 1994, a program to fund alternative dispute reso-
lution (ADR) programs to serve self-represented litigants
was established in the San Diego courts using money from
filing fees.”® The family law portion of the funds was
awarded to the San Diego Volunteer Lawyer Program
(SDVLP), a traditional low-income legal services organi-
zation then primarily designed for placing clients with pro
bono counsel. Under the direction of a certified Califor-
nia Family Law Specialist,* the program opened in July
1994 with one family law attorney* and one paralegal
plus a large, previously established network of volunteer
attorneys.

As in the pilot program counties, it was quickly deter-
mined that there was overwhelming demand for a broad
range of family law services. Paramount among these was
access to the courts.* Whether an issue is to be litigated or
resolved by alternative methods, an underlying action
such as dissolution of marriage, legal separation, nullity,
or paternity must be filed. Once filed, additional motions
for custody and support are frequently required, especial-
ly if the other party refuses to cooperate or the party’s
whereabouts are unknown. Although California family
law is essentially form-driven, those forms, and the proce-
dures associated with them, can be complex.

At the request of the family law judges, the family law
ADR grant was interpreted very broadly and was later
amended to permit a wider range of services.”” The
SDVLP operated within a legal representation format,
providing services only to one party to an action, and only
to persons meeting the low-income test. This “representa-
tion,” however, did not include court appearances by the
attorneys.” Many litigants unable to obtain courthouse
services from SDVLP viewed the selective representation
as a violation of the court’s impartiality.*

With the assistance of many family law attorney vol-
unteers, the SDVLP program operated from counter
space in the court’s business office until June 30, 1999.
During Summer 1998, the facilitator program opened at
Family Court. As the facilitator program grew, the
SDVLP was able to focus more on mediation. At the time
of this writing, the SDVLP operates a mediation program
in conjunction with the San Diego Mediation Center.
The program is located across from the court and handles

family law mediation cases referred by judges, facilitators,
attorneys, community agencies, and other sources. Cases
that present a conflict of interest to SDVLP or exceed the
poverty guidelines are handled by the San Diego Media-
tion Center.

Alameda County Bar Association Volunteer Legal
Services Corporation (VLSC)
One of the earliest of the precursor programs was the
Alameda County Bar Association’s Volunteer Legal Ser-
vices Corporation. Like San Diego’s program, this pro-
gram was originally designed for case placement to pro
bono counsel. Quickly realizing that it could serve more
litigants in clinics, VLSC opened its first clinic in Decem-
ber 1983. By 1991, VLSC was serving approximately 800
clients per year; by 1996, the number had more than
doubled.® VLSC currently provides four clinics per
month for pro se litigants with dissolution-of-marriage
cases, three clinics per month on child custody and visita-
tion matters, four clinics per month for domestic violence
assistance, and one general family law advice clinic per
month. Clients remain pro se but receive assistance with
paperwork and procedural information. VVLSC also pro-
vides assistance to individuals in guardianship cases, fore-
closure rescue, elder law, and consumer/debt counseling.
The office of the Alameda County facilitator now col-
laborates with VLSC to coordinate services. Since the
implementation of the facilitator program, VLSC clinic
numbers have diminished to some degree, which has
given VLSC more time to devote to individual counseling
and advice and to focus on issues not covered by the facil-
itator.s* Because Alameda County’s facilitator’s office is
funded only for the child and spousal support services
specified in section 10004 of the Family Code, it cannot
assist individuals seeking domestic violence restraining
orders without child support, individuals presenting only
custody/visitation issues, individuals seeking only resolu-
tion of (or preparation of judgments involving) property
issues, grandparents seeking visitation orders, or individu-
als needing help with guardianships.®> All such cases are
referred to VLSC’s pro se programs. In fact, VLSC con-
ducts its domestic violence restraining order clinics in
the office of the facilitator. On the other hand, VLSC
refers to the facilitator all inquiries about Title I'V-D child
support and related issues as well as those individuals with
support problems not eligible under the VLSC’s income
limitations.

Alameda County Family Law Financial

Mediation Program

Another precursor program was the Alameda County
Family Law Financial Mediation Program. This program
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was primarily a mediation program rather than a pro se
assistance program. The program was a collaboration of
the family law judges, family court services, the Alameda
County Family Law Association, and the University of
San Francisco Law School. The program was designed to
provide in-court mediation services on financial issues to
pro se litigants, to assist both the court and litigants by
providing procedural information and child support cal-
culations, and to provide education and training to law
student interns in both mediation and family law. An
attorney-supervisor provided training and supervision in
family law, and a family court services mediator provided
training and supervision in mediation techniques. The
court, the students, and the litigants were all stakeholders
in this program, creating a symbiotic relationship that
exists today in many facilitator programs.

The court already had clustered pro se matters for
hearing on a specified day of the week, a calendaring
technique that made the program possible. On those days,
the mediator-supervisor, volunteer attorney-supervisor,
and law student interns took cases assigned to the pro-
gram by the judicial officer and attempted to mediate the
financial issues related to support or temporary use of per-
sonal property. When agreements were reached, the interns
prepared written agreements for signature. Interns also
prepared written orders after hearing and provided proce-
dural information.

The financial mediation program continued until
October 1997, when the attorney-supervisor was appoint-
ed to the position of family law facilitator for the Alame-
da County Superior Court.

THE FAMILY LAW FACILITATOR
PROGRAMS

The concept of on-site help at courthouses in Santa Clara
County and San Mateo County shaped the Family Law
Facilitator Act. In 1996, the California Legislature created
a new statewide family law facilitator program to begin on
July 1, 1997.% The stated legislative intent was to “make
the services provided in the family law pilot projects in the
Counties of Santa Clara and San Mateo available to
unrepresented parties in the superior courts of all Califor-
nia counties.” In reality, the Family Law Facilitator Act
mandated services only for establishing parentage and
establishing, modifying, and enforcing child and spousal
support.® Although the courts were authorized to desig-
nate additional duties for the facilitator,*® another provi-
sion of the act placed a practical limitation on this power.
It required the director of the state Department of Social
Services to seek federal approval “to utilize funding under
Title 1V-D of the Social Security Act for the services pro-
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vided pursuant to this division.”" Title 1V-D funding is
available only for establishing or enforcing child support,
for enforcing child support-related spousal support, and
for orders for children’s health insurance.®® To date, the
Legislature has provided funds only for the facilitator serv-
ices mandated by Family Code section 10004. Any addi-
tional services provided by the Office of the Family Law
Facilitator must be funded from the budgets of the indi-
vidual courts.

The facilitator program operates in all of California’s
58 counties. Although the enabling legislation told the
facilitators what they were required to do® and what in
addition they were permitted to do,® the facilitators were
not told how they were to implement the statutes. Sep-
tember 1997 marked the first statewide AB 1058 confer-
ence of child support-enforcement district attorneys,
child support commissioners, and facilitators. The attor-
neys who had established the pilot projects, together with
one of the earliest facilitators,® spoke on their experiences,
held roundtable discussions, and distributed materials
they had created for use in their programs. Each county’s
facilitator was then left to design a program to meet the
needs of his or her own county.® The design of programs
in counties that had had pilot projects or other precursor
programs was clearly influenced by each county’s experi-
ence with its own earlier programs.

The facilitators were well qualified. The act requires
California facilitators to be attorneys with experience in
family law litigation and/or mediation.®* On average, the
facilitators have over 12 years' prior family law experi-
ence,* and six are Certified Family Law Specialists. Many
of the facilitators have served as pro tem judges or com-
missioners, a number have taught family law-related sub-
jects at California law schools, and others have taught at
the college level. Two of the facilitators have taught fami-
ly law topics for California judges’ continuing education
courses. Most of the facilitators have participated in pro
bono or volunteer programs related to family law as well
as other community service work.® Armed with materials
and suggestions from the pilot projects and information
about projects in other jurisdictions and the precursor
programs, the facilitators opened their offices and began
work on the courts’ steadily increasing family law pro se
problem.®

Information from the pilot projects regarding the income
and education levels of the litigants proved to be extremely
valuable. Published studies of projects outside of California
seemed to suggest that the majority of pro se divorce liti-
gants were reasonably well educated. A 1991 study found
that the most common educational level for self-represented
litigants was one to three years of college.®” An even earlier
study found that 76 percent of self-represented litigants had
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at least some college education.®® A 1996 survey found the
median household income of a pro se center’s litigants to be
between $25,000 and $40,000, and at least 60 percent to
have had some college experience.®

The experience of the pilot projects, as well as early pro
bono efforts, showed facilitators that the need for pro se
assistance in the lower income and education levels had
been seriously underestimated in these studies. The 1991
study was limited to litigants whose divorce cases were
completed during a particular four-month period.” No
analysis was made of pro se litigants who were unable to
access the system or unable to complete their divorces.
The 1996 study was drawn from an exit survey of persons
leaving the Maricopa County, Arizona, court’s self-service
center—a center providing assistance primarily through
written materials and computer-driven kiosks.™ It is like-
ly that the studies identified the population that was most
able to use the provided services, not the population most
in need of them. Written materials, educational classes,
Web sites, kiosks, and the like are useful primarily to
sophisticated, well-educated, and computer-literate liti-
gants. Litigants with income slightly above the poverty
level, often with marginal education and unable to afford
attorney fees, usually found themselves with nowhere to
turn for assistance.

In 1998 and 1999, all the facilitators statewide met
three times a year for training and exchange of informa-
tion and materials. These meetings and the exchange of
ideas, information, and materials have proved to be excep-
tionally valuable. The facilitators also communicate with
one another by telephone, e-mail, fax, and Internet bul-
letin board. The Administrative Office of the Courts reg-
ularly provides educational materials.

Also with the assistance of the Administrative Office of
the Courts, the facilitators are working toward uniformi-
ty in policy and are attempting to identify and implement
“best practices.” Uniformity in method of delivery of serv-
ices is less likely. By February 2000, the facilitators had
tried many models for service delivery.”? Although the
optimum service delivery model varied with the size of the
county and with many other factors such as the educa-
tion, literacy, sophistication, and emotional state of the
recipient, all counties found that the most effective model
required some one-on-one personal contact with the indi-
vidual litigant.”

Fortunately, California family law practice has charac-
teristics that facilitate delivery of limited legal assistance to
pro se litigants:

m California family law is form-driven. There are some
176 family law forms adopted or approved by the Judi-
cial Council,™ so it is rarely necessary to draft a tradi-
tional pleading. The forms, though sometimes compli-

cated and difficult to understand, make possible the
assistance of large numbers of pro se litigants.™

m A number of California family law courts “Reiflerize”
their hearings—that is, they receive evidence at hear-
ings other than trial by sworn declaration. It is far eas-
ier to assist a litigant to organize his or her thoughts for
a written declaration prepared on the spot than to help
the litigant prepare for oral testimony to be given at a
later time.”

m Many counties accept forms that have been filled in
with hand-printed as well as typewritten information.

THE ALAMEDA COUNTY MODEL

Alameda is a medium-sized county with a population of
approximately 1,421,000.” The Alameda facilitator pro-
gram is funded only for services mandated under Family
Code section 10004; all services provided must, therefore,
have some support component.

The Alameda County Superior Court appointed two
family law facilitators to implement its pro se assistance
program. These attorneys were both long-time family law
practitioners in the county. One of the facilitators, a Cer-
tified Family Law Specialist,” had been the attorney-
supervisor for the financial mediation program. The other
had background in legal services and administration at the
Alameda County Bar Association. The program the facil-
itators developed was therefore influenced by the service
delivery experiences of both VLSC and the financial
mediation program. The models employed by facilitators
throughout the state have been frequently influenced by
whatever pro se services were in existence locally prior to
the implementation of the Family Law Facilitator Act.

Both of Alameda County’s facilitators believed that pro
se litigants need assistance at all phases of the legal process
and did not want to limit services to the pleading stages.
Furthermore, it was clear that the enormous need for such
services would create a volume not amenable to a purely
one-on-one assistance system. A three-pronged service
delivery model was developed:

1. A help line that provides nonautomated live assistance
over the telephone

2. Subject-matter workshops to provide assistance with
paperwork

3. A courtroom assistance program

The Help Line

Telephone calls are answered four afternoons a week. The
telephone contact serves two purposes. The first is to pro-
vide as much assistance as possible over the phone. Exam-
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ples of such assistance are general information about the
court, case status information, procedural information,
and appropriate referrals. This is particularly useful to
those who are employed during facilitator office hours,
who have day-care problems, or have some other difficulty
coming in to the office.

The second function of the help line is to do a prelim-
inary triage of the needs of the litigant and schedule an
appointment for additional services. The staff member
begins an interview with the caller, asking the marital sta-
tus of the litigant in relation to the other parent, the sex
and ages of the children, and whether the litigant is cur-
rently represented by counsel. In the course of the con-
versation the interviewer also determines whether the dis-
trict attorney (local child support agency) is involved in
the case, asks what issues are of concern to the person, and
locates the case in the court’s automated registry of
actions. The interviewer also identifies any other cases
pending in the court, finds orders that may need to be
modified, determines whether an initial filing is required,
and inquires about cases in other venues.*® If the person
needs additional assistance, an appointment is made for
participation in a facilitator workshop. If an issue requires
immediate attention, it will be handled at a drop-in intake
session. The help line is also a single point of contact for
people to talk to a “real person” about their experiences at
the court and gain appropriate perspective by learning
about court procedures.

Subject-Matter Workshops

Workshops have been established to provide assistance
with paperwork. These clinics are similar in many ways to
those originated by VLSC. Workshops were implemented
to help with

m Starting a divorce or legal separation
m Starting a private paternity case

m Making or responding to a motion for support in
non-Title IV-D cases

m Responding to Title IVV-D child support actions
m Drafting motions for relief in Title IV-D cases

There are approximately eight workshops per week,
two of which are in Spanish. Workshops last between one
and three hours and provide assistance with paperwork,
legal education about relevant issues, and answers to spe-
cific questions posed by workshop participants. Work-
shops are limited to approximately 15 persons.

Crowding can occur when participants bring relatives
or children with them. Such conditions detract from the
learning environment the facilitator is trying to create, so
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customers are asked not to bring children or others with
them to workshops. Only about 60 percent of those with
workshop appointments actually attend the workshop.
Interestingly, the percentage of individuals failing to appear
at the workshops approximates the percentage of pro se
litigants who do not show up for their hearings in court.

One function of the workshop is to conduct a further
analysis of the litigant’s needs in order to determine what
action is to be taken, what procedure is to be followed,
and what forms are to be filed. Information given at the
intake may not be complete, or the litigant may need a
remedy entirely different from what he or she had
thought.®* The workshops, while organized by case type,
are broad enough to allow for appropriate flexibility once
additional or different needs are ascertained. Individual
help is available when the procedural problems are too
complex for the workshop setting. The most common
examples are multiple 1'\V-D cases over numerous counties.

A portion of the workshop time is conducted class-
room-style. The workshop leader explains each form, item
by item, and discusses the meaning of each item with the
participants. Individual questions are answered as they
arise. In workshops designed to prepare papers for a
motion, the facilitator works with the participants on the
construction of their declarations. Toward the end of the
workshop, the facilitator explains how to present the cases
in court, what to expect on the day of the hearing, and
what will be expected from the litigant. He or she also
explains the process of the family law court as it is expect-
ed to affect the individual litigant. Some participants need
more information about the function of the district attor-
ney’s office in the establishment and collection of child
support orders, others about family court services, and
still others just need information about what happens in
court so they have a context in which to think about their
matter. Not only do the workshops allow service to a larg-
er number of individuals, but they also enable pro se liti-
gants to obtain more legal education related to their cases
than they would otherwise receive.

The facilitator’s office experimented with additional
classes on legal issues and court procedures, but they were
poorly attended. Facilitators found that education was
best combined with forms assistance. In addition, it was
observed that many of the individuals attending the work-
shops were benefiting from the group process. Those with
more difficulty reading, writing, or understanding may
receive assistance from others in the workshop who are
more at ease with the material. The participants benefit
from the general question-and-answer sessions in the
workshops.

A collateral benefit is that participants learn that they
cannot expect a confidential relationship with the facilita-
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tor because questions are asked in the group setting. They
understand that their communications with the attorneys
and staff are not privileged, that the facilitators do not
represent them, and that the same services would be avail-
able to the opposing party.

The Courtroom Assistance Program

The courtroom assistance program has grown out of the
financial mediation program. The facilitators provide
courtroom assistance to pro se litigants when there are
procedural problems such as failure of service or defects in
pleadings. The facilitators also mediate support issues,
explain guideline support and calculations, write stipula-
tions and orders, and provide supportive human contact
during what for many is a frightening experience.

The judicial officers refer the cases to the facilitator;
participation with the facilitator is voluntary. If there are
issues of domestic violence, the parties are seen separately.
When the parties reach an agreement, the facilitator
writes the stipulation and order. When no agreement is
possible, the facilitator assists the parties in clarifying and
narrowing their disputed issues for presentation in the
courtroom and writes the court’s orders once they are
made. The facilitator’s office may also review pro se liti-
gants’ documents for the court prior to hearing.

The courtroom has proved to be a particularly effica-
cious location for pro se assistance. Many of the questions
answered by the facilitator would otherwise be posed to
the judicial officer, who is trying to manage a busy docket.
Furthermore, because both parties and the judicial officer
are present, they can resolve many procedural problems
that might be extremely difficult, or impossible, to solve
outside the courtroom setting.

Currently the facilitator’s office has two attorneys and
four full-time legal assistants. Drop-in intake sessions are
held four mornings per week in two court locations.
Courtroom assistance services are provided five mornings
per week at three court locations. Workshops are held
four or five afternoons and one morning per week in two
court locations. The help line is available four afternoons
per week.

The facilitator’s program also operates an internship
program for law students and has recently implemented a
work-study program. The students are from several local
law schools and are recruited through the local Public-
Interest Law Day. The students are provided with both
didactic and practical education in family law and are
supervised by the facilitators. Legal assistants and interns
operate the help line under the supervision of the facilita-
tors. Facilitators and/or staff operate the workshops with
the assistance of law students. There is always a facilitator
on-site during any workshop. Courtroom service is pro-

vided primarily by the facilitators. Interns and staff may
assist in the courtrooms with appropriate supervision.

THE SAN DIEGO COUNTY MODEL

San Diego is a large county with a population of approx-
imately 3 million.®? The San Diego County Superior
Court has one of the larger and more comprehensive facil-
itator programs in the state. In addition to state funding
for support-related issues, the program receives substantial
funding from the court’s budget so it can offer services in
almost all types of family law matters. In return, the
courts are experiencing more efficient case processing, a
reduction of conflict between the litigant and the system,
faster resolution of cases, and more streamlined court cal-
endars, all of which make more judicial time available for
complex cases.®

The San Diego County facilitator’s office now has seven
attorneys, two legal assistants, and six court operations
clerks who are full-time employees of the court. In addition,
the office has three court-employed part-time student
workers (undergraduates) and many unpaid law student
interns and volunteer attorneys. The court also cooperates
with local law schools in a work-study program.

The facilitator’s office provides at least one full-time
attorney and a full-time court operations clerk to each of
four courthouses. The office cooperates with the Legal
Aid Society under an Equal Access Fund Partnership
Grant by providing a part-time attorney and a full-time
clerk to a fifth court.* Another attorney, a Certified Fam-
ily Law Specialist and lead facilitator for the county, is
stationed in the central courthouse and performs admin-
istrative and supervisory functions. The lead facilitator
also serves as a consultant and resource for the on-site
facilitators and occasionally works with litigants to replace
an attorney who is unexpectedly absent.

Service Procedure

At all court sites, facilitators serve the public on a first-
come, first-served basis. Two sessions are held each day.
The number of litigants assisted per session varies with the
number of facilitator staff, volunteer attorneys, and law
student interns available for the particular session. A
supervising attorney is on-site at all times.

When signing in for a session, litigants sign a disclo-
sure form acknowledging they have been informed that
there is no attorney-client relationship with the facilita-
tor’s office, there is no attorney-client confidentiality, the
facilitator will not represent the litigant in court, and the
facilitator may assist both parties.?> The disclosure also
informs the litigant that some issues cannot be adequate-
ly addressed without the assistance of an attorney.® To
assist the facilitator’s staff in locating the correct court
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files, the litigant also provides his or her name, the name
of the opposing party, the names and birthdates of chil-
dren of the relationship in question, and any known exist-
ing court case numbers.®” Finally, the litigant gives a brief
statement describing the assistance sought.

The facilitator staff then utilizes a kind of triage
process. Cases in which the parties may be amenable to
mediation are referred to the county-funded mediation
project;® others not within the family court purview are
referred to the appropriate court or public agency. Emer-
gency domestic violence restraining order requests are
given priority. Staff members explain that facilitators are
unable to assist with property issues more complex than a
division of automobiles or furniture; litigants with com-
plex property cases are told why self-representation is a
poor idea. Litigants wishing to begin a dissolution of mar-
riage,® legal separation, or annulment are registered for a
workshop. Those litigants who require more than the lim-
ited services provided by the facilitator are referred for
legal representation by a traditional legal services program
if they qualify; if the litigant can afford a private attorney,
representation by a private attorney is recommended.*

The experience of the facilitators confirms the need
for the “diagnostic interviews” emphasized by commenta-
tors.* The diagnostic interview enables the interviewing
attorney to make an appropriate decision regarding the
limited services to offer the litigant and for the litigant to
make an informed decision about how to proceed.®? As
Millemann notes, “[T]he interviewer must understand
the whole body of family law and be good at eliciting
facts, evaluating people, and probing for hidden issues.”

Initiating the Dissolution-of-Marriage Process
Because the procedure is the same regardless of variations
in facts, workshops have proved successful for initiation of
marriage dissolution actions and actions to establish
parental relationship.

The San Diego facilitator’s office holds two group
workshops each week at the family law courthouse in
downtown San Diego. Workshops are held in a large
third-story room previously used as a lunchroom, court-
room, and lounge. Experience has shown that 10 partici-
pants is about the optimum class size for a three-hour
workshop, and 15 is the maximum.®

With the aid of an overhead projector and transparen-
cies, the workshop leader explains each form item by item
and answers questions. As a form is completed, the leader
and a co-worker check each litigant’s form for complete-
ness and answer additional questions. After completion of
the forms, the instructor gives detailed information on
service of process. Workshops may be conducted by an
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attorney or by a legal assistant. A supervising attorney is
always available on site.

Information about the procedural course of the disso-
lution action and the necessity of obtaining a judgment of
dissolution of marriage is also given during the workshop.
Facilitators are finding that many pro se litigants, includ-
ing those who have been assisted by an independent para-
legal, have not understood that the filing of the petition
and related papers only begins the process, that the mar-
riage is not terminated until a judgment has been entered.
Facilitators sometimes find a litigant has numerous mar-
riages and actions to dissolve those marriages, none of
which has been completed; what presents as one divorce
may, in fact, require an annulment, plus annulment or
dissolution of previous marriages.*

The goal is for all workshop attendees to complete
their paperwork, make copies, and file the action on the
same day as the workshop. Litigants who are unable to
complete the process by filing on that day are asked to
return at a regular session to have their work checked and
to review the information on service of process.*

Motions

Another type of workshop run by the facilitators is
designed to help litigants bring motions for court appear-
ances. Motions,* such as those for requesting custody, vis-
itation, or support orders, are far more dependent on the
facts of the individual case than are petitions. Motions,
especially postjudgment motions, usually require some
individualized attention.

After the diagnostic interview is completed, the attor-
ney may instruct a legal assistant or law-student intern
regarding the appropriate procedures and forms for that
litigant. The legal assistant or intern will, in turn, explain
the procedures and “walk through” the forms with the lit-
igant. Litigants are shown how to write a factual declara-
tion, which will serve as evidence. From that point on, the
litigants are assisted in a “modified workshop” setting. In
Title IV-D cases, the assistance required to make a mean-
ingful response is substantially more complex than in
other types of cases and is likely to require preparation of
brief points and authorities and possibly some research. At
the Family Law Courthouse facility in downtown San
Diego, most litigants are assisted at picnic bench-style
carrels in the open lobby. Litigants fill out their forms and
write their declarations at the carrels. Facilitator staff
members, volunteer attorneys, and interns move from lit-
igant to litigant, answering questions and checking paper-
work. Litigants can go directly from the facilitator to the
court business office to file their papers. When one liti-
gant vacates a carrel, another is seated.
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A clerk, intern, or paralegal will review the rules for
service of the papers on the opposing party with the liti-
gant. The litigant is given a highlighted proof-of-service
form with a preprinted or attached list of the documents
being served. The highlighted items must be completed
after service by the person who served the papers (not the
litigant).

After the litigant has filed the papers, the litigant
returns for a staff member to check that the packet of con-
formed copies of the papers, including any blank forms
that must be served, is ready for service on the opposing
party. After the opposing party is served, the litigant
brings the proof of service to the facilitator’s office, where
it is checked for completeness before being filed with the
court. If the form is not complete, the litigant returns the
form to the server to complete it. These procedures ensure
that a motion prepared with facilitator assistance will gen-
erally reach the judge only when it is in a form that per-
mits the judge to resolve the issues.

Completing the Process

At present, the completion of the dissolution process by
default or setting for trial and entry of judgment is han-
dled on an individual basis. The facilitators anticipate that
these processes will soon be handled in a workshop setting.

CURRENT ISSUES FOR COURTS AND
FACILITATORS

The family law facilitator program responds to conditions
that have an increasing impact on the court as the num-
ber of pro se litigants grows:®

m The need to provide pro se litigants with meaningful
access to the courts

m The need to protect the court’s ability to provide
impartial justice and fairness

m The need for courts to reconnect with the communi-
ties they serve*

The facilitator program represents a significant change
in the role of the court vis-a-vis the litigants who seek its
services. Courts have historically taken a passive role; for
the first time, courts are now undertaking to provide
direct assistance to parties in preparing their pleadings
and educating them on their rights and remedies and the
court’s procedures.

As the number of litigants unable to obtain tradition-
al, full legal representation increases, the duty of the
courts to provide fairness and justice for all who come
before them becomes more and more difficult to fulfill.:®
Most commentators agree that if “justice and fairness” is

not going to become “justice for those with lawyers” or
“justice and fairness to the extent permitted by docket
control,™ court personnel must begin to take a more
proactive role in assisting pro se litigants.*2 When tradi-
tional rules obstruct the goals of justice and fairness, the
rules, not the goals, must be changed.*

Many commentators also agree that clerks should have
an expanded role in providing assistance within the range
of their expertise. Many support the idea that judges also
must take an active role in ensuring impartiality, justice,
and fairness by assisting unrepresented litigants' “on pro-
cedures to be followed, presentation of evidence, and
questions of law.”* Some recommend that the court call
witnesses and conduct direct or cross-examination, exam-
ine the papers in the case, and talk to unrepresented par-
ties to help them develop relevant facts and identify
potential claims and defenses.’®® All these suggestions
should be carefully considered.

The suggestions, however, have drawbacks. As courts
move in this direction, these issues must be addressed:

m  Many court clerks know a great deal about how their
courts operate and can be of great assistance in that
regard, but their knowledge of the law and remedies is
limited by their experience and carries the danger asso-
ciated with “a little learning.”

m The large dockets faced by most courts do not permit
the judge to conduct much of an evidentiary hearing,
let alone engage in developing the evidence. In addi-
tion, although justice and fairness may be better served
by judges’ assistance to pro se litigants, it may not be
so perceived by litigants appearing in court with coun-
sel, either in the same case or in other cases.*”’

As Russell Engler has noted, the roles of the various
court personnel have traditionally been discussed in isola-
tion, whereas in reality the roles are “inextricably inter-
twined.”® In this context, what will be necessary and
proper conduct for judges will be partly determined by
the definition of the roles performed by those court per-
sonnel with whom the litigant has dealt before appearing
before the judge.® The more adequate the assistance the
litigant has obtained before appearing before the judge,
the easier the role of the judge will be.*** To the extent that
roles of courts and judges cannot or will not be revised, or
to the extent the suggested revisions fail to protect the
basic rights of the unrepresented poor, the court must
identify others within the system who can effectively assist
pro se litigants.'**

Family law facilitators are primary agents in taking
California courts in these new directions. Facilitators,
who are required by statute to be experienced attorneys,
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can take much of the burden of dealing with pro se liti-
gants from the clerks, can serve as an interface with the
judges, and can enhance the judge’s ability to provide fair
and reasoned resolutions of pro se litigants’ legal issues.*?

Facilitators find, however, that the ethical framework
set out in the Rules of Professional Conduct of the State
Bar, which are applicable to practicing attorneys, does not
adequately address the issues involved in providing legal
education, information, and assistance in a court setting.
More apposite to facilitator attorneys in their role as an
arm of the court are canons of the California Code of
Judicial Ethics.**®

From the beginning* of the statewide program, a vig-
orous discussion of new ethical guidelines among facilita-
tors has led to a growing understanding and consensus in
some areas and has shed light on those issues that remain
unresolved. Many early debates centered around the ques-
tion whether or not facilitators give “legal advice.”*®
There is no “bright line” delineating what is and is not
legal advice: the definition varies greatly from jurisdiction
to jurisdiction and from context to context. Giving “legal
advice” also raises different issues for non-attorney per-
sonnel. For non-attorney personnel, the issue is whether
the assistance being provided constitutes the unauthorized
practice of law in contravention of statutes designed to
protect the public against incompetence.'*® In facilitator
programs, the “unauthorized practice of law” issue does
not arise because non-attorney personnel, paralegals,
clerks, and student interns are supervised by licensed
attorneys.

For attorney personnel, the critical issue with regard to
what constitutes “legal advice” is whether an attorney-
client relationship, with all of its subissues, attaches.
Although a matter of quite some concern in traditional
legal services programs, much of the “legal advice” debate
has been resolved for facilitators by the passage of Family
Code section 10013, which specifically provides that
“[nJo attorney-client relationship is created between a
party and the family law facilitator as a result of any infor-
mation or services provided to the party by the family law
facilitator.”” This does not, however, end the matter for
facilitators who must struggle with the nebulous defini-
tion of “legal advice”; here, facilitators must use their own
lodestars of competence and impartiality.

In the process of defining the role of the attorney-
facilitator, it is essential always to keep in mind that the
facilitator is above all an employee'® of the court and as
such is creating a new role for the court. A major chal-
lenge in creating these ethical guidelines is to keep these
two perspectives in their proper relationship. As court
employees, facilitators are subject to the Code of Ethics
for the Court Employees of California™ if it is adopted by
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their local court. Nevertheless, because attorneys bear a
special relationship with the court'® as well as with the
public, they are unlike other court employees and have
ethical duties that do not apply to others. They are able to
speak with authority about the law and are treated with
the respect normally afforded members of the bar by the
judiciary. Over time, facilitators have adopted a pragmatic
approach, and their discussions on ethics have focused on
what facilitators actually do, practical ways to avoid mis-
leading or otherwise harming parties, and practical ways
to maintain the neutrality of the court.**

To the extent that ethical guidelines define a correct
way to discharge one’s duties, we must examine facilita-
tors’ duties.

THE FACILITATOR MUST ACT

COMPETENTLY WITHIN THE ROLE’S
LIMITED SPHERE

Facilitators must inform litigants of the facilitator’s limi-
tations. While providing that facilitators and the litigants
they assist do not have an attorney-client relationship,
California Family Code section 10013 also requires facil-
itators to disclose that fact “in a conspicuous manner.”
Furthermore, the facilitator is required to inform the liti-
gant that facilitator assistance is always available to the
other party in the case.'?

Litigants must understand that not only is the scope of
the facilitator’s relationship with the litigant limited, but
also that the duties of the facilitator and the issues with
which the facilitator can competently assist the litigant are
limited by the nature and constraints of the program. The
facilitator’s province is to assist the litigant in gaining
access to the court, not to protect all of the litigant’s
rights. Many family law matters involve complex and
valuable legal rights, some of which cannot be adequately
protected without the assistance of an attorney. In such
situations, facilitators must explain to litigants why self-
representation is a poor idea.

Within the facilitator’s sphere, however, the facilitator
must act competently to provide assistance. As defined by
the State Bar’s Rules of Professional Conduct, competence
in any legal service requires application of the diligence,
learning, skill, and mental, emotional, and physical abili-
ty reasonably necessary for the performance of the service.
It also requires adequate supervision of the work of sub-
ordinates, including non-attorney personnel. These stan-
dards, and standards for maintaining current continuing
legal education, apply to facilitators.

In the facilitator context, acting competently requires a
diagnostic interview and a review of the court’s file and
existing orders to determine the status of the case; it
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requires careful education, supervision, and review of
paperwork.'? Given the large number of litigants seeking
assistance, there is always pressure to provide less adequate
assistance to more people. Facilitators must always be open
to new strategies for providing services to maximize the
number of people assisted; however, facilitators must
ensure that their services provide competent assistance.

THE FACILITATOR AS EDUCATOR

The role of the facilitator is fundamentally that of an edu-
cator. Facilitators teach basic family law, procedure, and
principles of due process. In addition to being helped with
paperwork, litigants are educated about the concept of
“notice and the opportunity to be heard.” The contents of
the pleadings, forms, and declarations must give the other
party notice of what the litigant is asking the court to do
and what facts the litigant is offering in support of his or
her position. The litigant must know what kind of factual
information the court will need in order to make a deci-
sion. They also receive information on the difference
between a “fact” and a “conclusion,”? and between a fact
“known” and a “fact” the declarant has heard from anoth-
er person. Information about service-of-process rules and
procedures is given and explanation provided as to why
the court must be assured that the other party has been
served before making any orders. Instruction is also given
about what information must be contained in a proof of
service.'?

Part of the role of private attorneys is to educate their
clients, but the role of the private attorney goes beyond
explaining the law and trying to establish reasonable
expectations for their clients. Education is often second-
ary to case management. Private attorneys take responsi-
bility for ensuring that notices are properly given and
received, provide tactical advice and advocacy, draft the
necessary motions, declarations, and briefs, and “handle”
all aspects of the case on the client’s behalf. The facilitator
must educate the litigants to handle their own cases and
must maintain the neutrality of the court.

Some guides to the facilitator’s appropriate role are:

m Consistently avoid giving strategic advice.

If facilitators carefully explain the importance of the
court’s neutrality, most parties will understand and
accept this restriction. If facilitators explain available
options, litigants can usually reach their own rational
conclusions about the best way to proceed.

m Ensure that documents are the litigant’s own product.

Facilitators must avoid the strong temptation to just
“take over” and do what the litigant needs. Taking over
is sometimes the most time efficient way to proceed,

but the litigant should be encouraged to complete the
forms and write the declaration in his or her own
words. Some “taking over” may be unavoidable, as
when the litigant cannot write, but if the facilitator
explains the choices, the document will be what the lit-
igant has chosen to present, not the product of the
facilitator. In such cases, it is often useful to have the
litigant dictate the declaration.

m Do not maintain a file on individual cases (other than
the court’s own official case file).

From time to time it may be necessary to retain some
documents or notes regarding a case to complete a dis-
crete task or to keep a particular document as a sample
or model for use in other cases. Routinely creating and
maintaining case files in the facilitator’s office should
be avoided, however, because it could easily lead to an
expectation by litigants that they have an ongoing rela-
tionship with the office.

m Whenever possible, avoid conducting research and
preparing a memorandum of points and authorities
tailored to an individual case.

This practice risks placing the facilitator in the role of
an advocate for one party. Some facilitators are unable
to avoid doing so, however, because of local rules
requiring such memoranda in family law cases'* or
because child support enforcement attorneys take posi-
tions that must be refuted by legal arguments. These
local requirements not only compromise the role of the
facilitator, but they also constitute an unnecessary bar-
rier to court access by pro se litigants.**

THE FACILITATOR AS ASSISTANT
TO THE COURT
Facilitators in some courts provide assistance to the judi-
cial officer with pro se litigants’ cases. Such assistance is
usually provided during the calendar at or near the court-
room and may consist of providing procedural informa-
tion to litigants, making child support calculations, assist-
ing the parties in resolving child support issues or making
minor adjustments in the custody/visitation arrange-
ments, or drafting stipulated orders or orders after hear-
ing. Errors, the existence of multiple cases, and other pro-
cedural anomalies are often uncovered at this time and are
particularly amenable to correction because one or both
parties are present and the judicial officer can take appro-
priate action.

When the court asks the facilitator to work with both
parties on some specific issue such as child support, this
should not be referred to as mediation. The term “media-
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tion” implies a degree of confidentiality,'”® whereas the
purpose of the referral is to elicit information for the court
and assist the parties in narrowing their issues if resolution
is not reached. In such an instance, the facilitator should
take steps to protect the rights of the parties and avoid the
appearance that the facilitator is making the decision. The
facilitator should explain to the parties at the outset that
(1) the facilitator is assisting the court; (2) any informa-
tion they reveal may be shared with the judge; (3) the
facilitator does not have any authority to make decisions;
and (4) in the event of disagreement over an issue or out-
come, the parties have the right to be heard by the judge,
who will then make the decision. Furthermore, if the
facilitator is to communicate information to the judicial
officer, the facilitator must present the information in a
way that does not convey any prejudging by the facilita-
tor.® The facilitator must take care that each litigant
understands that it is the litigants’ responsibility to pres-
ent the case, that the facilitator will not be presenting the
case for them. By reviewing with the litigants the issues
that each wants to present, the facilitator can help each lit-
igant make a focused presentation and understand that
the facilitator’s input will be neutral. The facilitator must
maintain neutrality, and the appearance of neutrality,
throughout the process.:®

THE FACILITATOR AS PROGRAM
ADMINISTRATOR

New legislation has given facilitators the duty to ensure
that they and their staff understand and commit to fol-
lowing the canon of the California Code of Judicial Ethics
that prohibits public comment about any pending or
impending proceeding in any court and any nonpublic
comment that might substantially interfere with a fair
trial or hearing.*

The statute providing that there is no attorney-client
relationship formed as a result of facilitator services also
requires “conspicuous” notice that communications
between the litigant and the facilitator are not privi-
leged.”*? The facilitators have discussed adopting their
own ethical guideline to the effect that, despite the lack of
an attorney-client privilege, the facilitator and staff should
protect the privacy of individual parties by not making
unnecessary disclosures of any information provided by a
litigant.

Other topics for guidelines in this area may include
continuing education for the facilitator and staff in order
to maintain competence in the law; proper supervision of
staff so that accurate and appropriate legal information is
consistently provided to the parties; and maintaining a
credible, functioning procedure for the public to bring to
the attention of the facilitator and his or her supervisors
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any complaints of improper practices or behavior by the
facilitator or staff.

THE FACILITATOR AS A COMMUNITY
SERVICE PROVIDER

The facilitator's function as a no-cost direct service
provider parallels that of private, nonprofit community-
based organizations (CBOs). One major difference is that
most legal services providers perform services only for
those who fall within their very low income guidelines,
whereas the facilitator’s services are available to all.

As a means to leverage resources and fill gaps in servic-
es, facilitators have developed many programs in collabo-
ration with CBOs.** This places facilitators at a vital
crossroads where they further two important goals: they
help the courts become more a part of the communities
they serve, and they directly and truly facilitate public
participation in the legal system.*** Nevertheless, as facili-
tators develop community-court collaborations, some
aspects may require careful review in order to maintain
the integrity and neutrality of the court:

m Does the CBO charge fees for services provided at the
court? In counties where more than one CBO provides
certain services, such fees could lead to charges of
favoritism or other impropriety.

m What are the restrictions on receiving services? Will
the collaboration result in an invidious class bias affect-
ing who receives and who is denied needed services? If
services may be denied to a class of litigants who would
otherwise have no access to their legal remedies, can
these services be provided by the facilitator or by some
other CBO? An example of this problem would be
allowing a domestic violence assistance program to use
court facilities to help women obtain domestic vio-
lence restraining orders while providing no services to
the defendants or to men seeking similar protection.

THE FACILITATOR AS AN ACCESS PROGRAM
FOR THE COURT

The Family Law Facilitator Act established the facilitator
program to meet “a compelling state interest in having a
speedy, conflict-reducing system for resolving issues of
child support, spousal support, and health insurance that
is cost-effective and accessible to families that cannot
afford legal representation.”

Family law facilitators have explicitly assumed respon-
sibility for this access function by including it in their eth-
ical guidelines.*s The extent to which a facilitator may
succeed or fail in this role will depend largely on the cul-
ture of the court within which he or she operates. Facili-
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tators who have met together from around the state have
noted the profound influence of local court cultures on
the way their programs operate. Ethical guidelines must
strive to recognize the importance and significance of
these varying cultures and at the same time provide some
uniform guidance. Best practices should be identified to
promote effectiveness and avoid harm when operating a
facilitator program.

One situation in particular has sharply illustrated the
need for such guidelines: a litigant seeking information
about how to disqualify a judicial officer'” or family court
services mediator or asking about challenging a judicial
officer’s decision. Some facilitators have felt pressure to
avoid giving information or to “soft pedal” such informa-
tion. Unless one accepts that “access to justice” applies
only to justice from certain judicial officers or from trial
courts alone, it is clear what the ethical response would be.
California facilitators have under consideration an ethical
guideline that would mandate they provide such informa-
tion in response to a request.

OTHER ISSUES FOR FACILITATORS

A highly controversial issue among facilitators has been
whether a facilitator should practice law in the same court
where he or she is working as a facilitator. What seems to
be a compromised appearance of neutrality to some is a
serious practical problem for others: a number of counties
have populations so small that the facilitator position is
only part-time, and the incumbent must engage in other
work as a matter of survival. Some counties have made
agreements in which one facilitator provides services in
more than one county. Other counties have attempted to
minimize the appearance of impropriety by providing
facilitator services completely outside of the courthouse
setting and by having the facilitator serve as a contractor
rather than as an employee. To many facilitators, these
“answers” merely beg the question. The issue will remain
unresolved until funding for a full-time facilitator is pro-
vided for every county. Such funding would minimize the
effect that radically different social environments, such as
isolated rural communities and teeming urban centers,
otherwise have on the ability of each court to maintain its
neutrality and, therefore, its credibility.

There are other ethical questions as well, such as
whether the facilitator should provide services when a for-
mer client’s opposing party requests them. There is general
agreement that in this circumstance written waivers by
both parties should be sought. Even more problematic is
the case when a facilitator’s former client seeks services, as
assisting a former client may also raise the issue of contin-
uing representation.

These cases should be referred to another facilitator or
a volunteer attorney. Such problems may be particularly
acute in counties with small populations, where the facil-
itator may be one of a very small number of family law
attorneys in a large geographical area.

Another question is whether an attorney who was pre-
viously a facilitator and enters private practice should pro-
vide representation to a party he or she assisted as a facil-
itator or to any opposing party. Given that the facilitator
act provides that there is no attorney-client relationship,
theoretically there should be no problem. Moreover, given
that facilitators do not keep records on the litigants they
assist, there may be no way to determine whether or not
services were provided. Best practice would require full
disclosure to all parties of the attorney’s previous facilita-
tor status and the possibility that in that role he or she
may have assisted the parties.

FACILITATOR DATA COLLECTION

The California family law facilitators are developing a
unified reporting system for collecting data on their pro-
grams. Volume, demographic, and service delivery data
are required to assess the needs of the pro se population
seeking access to the family law courts. Two data collec-
tion methods have been developed for this purpose.

The first, the SCANTRON method,**® is named for the
automated input system it uses. In collaboration with the
Judicial Council of California, Administrative Office of the
Courts, the Statistics Committee of the California Family
Law Facilitator’s Association developed a uniform data-
reporting form. One form is to be used for each customer
contact and is filled out by the customer and facilitator
staff. At the end of the month, the forms are input into a
database by use of a scanning system.**® The database is
used to generate monthly reports for each participating
county, year-to-date reports, and aggregate reports that
include and tally the data from all participating counties.
Twenty-six counties*® had signed up for SCANTRON
and 21 had begun to use it prior to July 1, 2000. Anoth-
er 12 counties had signed up to use it as of October 2000.

Los Angeles County is developing the second method
of data collection, the ACCESS system.**? At the time of
the client interview, facilitator staff members input vol-
ume, demographic, and service delivery data into the
ACCESS database. Los Angeles County will make this
system available to any of the facilitators who wish to use
it. To date, the data from SCANTRON and ACCESS
have not been combined into a single database for analy-
sis and are therefore reported separately. Combining these
data should be the next step in the facilitator data project.
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The statistics cited in this article are taken primarily
from the SCANTRON data available at the time of writ-
ing.** There are various limitations on this information.
For example, input from the 21 counties came from the
months of March through June 2000. Some counties
responded in March only, some in April only, some only in
May or June, some in combinations of two or three of
these months. Some did not use SCANTRON for the
entire month reported. Several of the larger SCANTRON
counties significantly underreported their volume because
of inexperience with the forms. Therefore, the aggregate
figures are extremely conservative and will tend to under-
estimate facilitator customer volume for these 21 counties.

Nevertheless, given these inconsistencies, the enormity
of facilitator customer volume does begin to become
apparent. The total number of customer contacts derived
from these early reports is 35,688. On average these 21
programs reported approximately 11,605 customers per
month, by which we may make a conservative projection
of 139,805 per year. Data received to date from Los Ange-
les County increase this monthly average by 6,805 cus-
tomers,** which increases the yearly projection to
221,465. The 21 SCANTRON counties and Los Angeles
account for approximately 75 percent of California’s pop-
ulation. Based on population size, the remaining 36 coun-
ties would be expected to add an additional 73,834 cus-
tomers to the yearly volume, for a statewide estimate of
295,299. As facilitators become more familiar with this
system and reporting is more routine, the quality of this
data will continue to improve. Full reporting is expected
to show a volume of between 300,000 and 400,000 cus-
tomer contacts per year.

Since the preliminary sample size from the 21
SCANTRON counties (35,688) is so large, it would be
expected that the data could provide reliable information
about demographics and service delivery. Complete
reports from Los Angeles were unavailable at the time of
the writing of this article; however, when the data become
available, they will be reported.

A variety of data limitations will be noted throughout
this section. Data were reviewed and sorted by grouping
the 21 SCANTRON counties according to population
size and whether they were urban, rural, or mixed.

FACILITATOR CUSTOMERS

According to the aggregate SCANTRON data, an indi-
vidual seeking assistance from a facilitator is about equal-
ly likely to be male or female. This person would be
between 30 and 39 years of age and have two children. He
or she would most likely be Caucasian, Hispanic, or
African American. The individual would be a high school
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graduate and be employed, reporting a gross monthly
income of under $1,500 per month. Most would have
district-attorney involvement in their cases, and many
would be involved in dissolution proceedings. About half
would never have been to court before; the other half
would have been at least once. This individual would have
been referred to the facilitator by the court clerk’s office,
the District Attorney Family Support Division or the local
child support agency, a judicial officer, or a friend. He or
she would be expected to ask for help with child support,
child custody and/or visitation, starting dissolution pro-
ceedings, or getting a domestic violence restraining order.
The type of assistance provided by the facilitator’s office
would vary among counties depending on various local
factors, including the existence of additional funding by
courts over and above the AB 1058 funding.*

DEMOGRAPHIC DATA
The following sections refer to tables located in the
appendix to this article.™

Age (Table 1)

The largest overall percentage (40.1%) of facilitator cus-
tomers are between the ages of 30 and 39. This was true
in all counties regardless of population size, geographic
region, or type of county (urban, rural, or mixed). The
highest percentages in this age group were reported by the
urban counties and counties with populations of over 1
million, primarily located in Southern California and the
Bay Area.” The second-largest percentage (28.5%) of
customers overall were individuals between the ages of 20
and 29. Counties reporting the highest percentages of 20-
to 29-year-olds were primarily located in Central Califor-
nia, were rural (30.1%), and had populations between
250,000 and 499,000 (30%).

The third-largest percentage (21.9%) of customers
overall were individuals between the ages of 40 and 49.
Counties with populations under 250,000 reported the
highest percentage (approximately 26%) of customers
between 40 and 49 years of age. Only 6.8% of facilitator
customers were over 50 years of age. Counties with pop-
ulations under 100,000 reported the highest percentage
(12%) of customers in this age group.** One of the limi-
tations of these data is presented in the low number of
customers over the age of 50 years. Individuals in this age
group often present issues not covered by AB 1058 fund-
ing. Examples are family law cases in which the children
are no longer minors; where pension or other property
matters from a dissolution remain pending; or where
grandparents are seeking visitation with, or guardianship
of, a minor. It should not be inferred from these data,
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therefore, that there are few unrepresented individuals
over age 50 who need assistance with their family law
matters. The need may be far greater.

Income (Table 2)

Overall, 82% of facilitator customers have a gross month-
ly income of under $2,000. Over 67% of facilitator cus-
tomers have gross monthly incomes of under $1,500.
Over 45% of facilitator customers have gross monthly
incomes of under $1,000, and approximately one-fifth
report gross monthly income of $500 or less.

In Los Angeles County, 77% of the customers report
gross monthly incomes of under $2,000. Approximately
62% of Los Angeles customers report gross monthly in-
comes of under $1,500, 35% have incomes under $1,000,
and 23% report incomes of $500 per month or less.

Rural counties, particularly in Central California, with
populations between 100,000 and 499,000, report the
highest percentages of customers with incomes under
$1,000 per month. Over 50% of facilitator customers in
these counties report incomes that fall within this range.
The highest percentages of monthly incomes of $500 or
less were also reported in these counties.

Only 18% of facilitator customers overall have gross
monthly incomes of over $2,000. The highest percentages
of those reporting gross monthly incomes between $2,000
and $3,000 per month are in urban counties (11.9%) and
counties with populations over 1 million (12.7%), in
both Southern California and the Bay Area. Los Angeles
reports that 15% of its customers are in this income
group. Only 6.8% of customers report gross monthly
incomes of over $3,000. The highest percentages in this
category are reported by counties with populations
between 500,000 and 1 million (7.9%), primarily in the
Bay Area (11.2%) and in Los Angeles County (8%). This
suggests that facilitators in areas where the cost of living is
higher and legal representation is more costly may see
more individuals in this category. Nevertheless, in all but
two Bay Area counties where the cost of living is extreme-
ly high, over 90% of facilitator customers had gross
monthly incomes under $3,000.

For the most part, facilitator customers are not likely
to have income sufficient to afford full-service legal repre-
sentation; however, their incomes may be just high enough
to make them ineligible for assistance from Legal Services
Corporation or IOLTA-funded® legal services programs.

Ethnicity (Table 3)

There appears to be substantial ethnic diversity among
facilitator customers. No ethnic group constitutes a
majority of all facilitator customers. Overall, the largest
percentage of individuals is Caucasian (44.1%), followed

by Hispanic (33.7%) and African American (13.9%).
These three groups account for 91.7% of facilitator cus-
tomers. There are notable differences in the distribution
of these percentages, however.

There was no ethnic majority of customers in any
urban county or county with a population over 500,000.
In urban counties and counties with populations of over
500,000, there was an approximately equal distribution of
Caucasian customers (between 36 and 41%) and Hispan-
ic customers (between 34 and 38%). This was particular-
ly true for Southern California. The highest percentages
of Hispanic customers were reported in these counties.
The next-largest percentages in those counties were
African-American customers (between 15 and 19%). The
remaining percentages were distributed among
Asian/Pacific Islander, Native American/Eskimo, multi-
ethnic, or undefined other.

Data from urban counties with populations over
500,000 are similar in the Bay Area and Southern Cali-
fornia, except that there are slightly larger percentages of
African-American customers (35%) and Asian/Pacific
Islander customers (6%)in the Bay Area. The largest per-
centages of African American and Asian/Pacific Islander
customers were reported in these Bay Area counties. There
are correspondingly smaller percentages of Caucasian cus-
tomers (31%) and Hispanic customers (23%). The
remaining percentages were distributed among Native
American/Eskimo, multiethnic, or undefined other.

Counties with populations between 250,000 and
499,000 reported percentages showing a small Caucasian
majority (52.8%). Rural counties reported a larger Cau-
casian majority (60.2%). In Central California, Caucasian
customers made up about 52% of facilitator customers,
followed by Hispanic customers (36%) and African-
American customers (5%). The remaining percentages
were distributed among Asian/Pacific Islander, Native
American/Eskimo, multiethnic, or undefined other.

In Northern California, a majority of facilitator cus-
tomers are Caucasian (66%). The largest percentage of
Caucasian customers is reported in these counties with
populations under 100,000 (79.8%). The next-largest
groups in Northern California are Hispanic (14%) and
African American (3%). The remaining percentages were
distributed among Asian/Pacific Islander, Native Ameri-
can/Eskimo, multiethnic, or undefined other.

Source of Income (Table 4)

In total, the majority (63.7%) of facilitator customers are
employed. Highest employment figures are found in urban
counties (69%) and counties with populations over 1 mil-
lion (68.9%). Lowest employment (54.5%) and highest
unemployment (approximately 24%) were found in rural
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counties and counties with populations between 250,000
and 499,000 respectively. These counties were located
primarily in Central California.**® Nevertheless, in all but
three rural counties with populations under 100,000, the
majority of facilitator customers reported they were cur-
rently employed. Overall, approximately one-fifth (19.7%)
of facilitator customers are unemployed. Only 2.1%
report they receive unemployment benefits, and only
8.9% report public assistance. Urban counties (5.3%) and
counties with populations of over 1 million (6.1%) report
the smallest percentages of customers receiving public
assistance. These percentages are about equal in Southern
California and the Bay Area.’™* Rural counties (12.8%)
and counties with populations between 100,000 and
249,999 (12.7%) report the largest percentages of cus-
tomers receiving public assistance. These percentages are
about equal in Central and Northern California.* Facili-
tator customers also received income from various
sources, such as retirement (1.3%), disability or workers’
compensation (7.6%), family or friends (3.9%), or child
or spousal support (4.1%), or were students (4.4%).

Children (Table 5)

Overall, most people were likely to have one or two minor
children. The largest percentage (30.2%) report having
two children and 22.8% report one child. Another 24%
had three or more children. Only 9.4% of facilitator cus-
tomers report having four or more.

The number of children appears related to population
size and urbanization. The largest percentages of cus-
tomers with only one child were reported in urban coun-
ties (36%) and counties with populations over 1 million
(35.2%). The largest percentages of customers reporting
four or more children were in rural counties (10.6%) and
counties with populations under 100,000 (13.2%).

Education (Table 7)

Most facilitator customers reported graduating from high
school (84.6%). Many (41.4%) had some college but did
not have a college degree. Overall, 10.4% of the cus-
tomers had completed college and 2.4% had some gradu-
ate-level education. There was not much variance among
the groups.

One limitation of the data applies here: There is no
way to control for the functional educational level report-
ed by the customer. Some litigants have had schooling in
a foreign country and may be unable to read or write in
English. Moreover, all facilitators have encountered func-
tional illiteracy in individuals with high school diplomas.
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Gender (Table 8)

In the aggregate, the facilitators see approximately the
same percentage of men (49%) and women (51%). The
data seem to suggest that when the facilitator customer is
female, child support is more likely to be sought through
a dissolution case; whereas when the customer is male, the
child support issue is more likely to be found within a
local child support agency case. This variance may be the
result of population demographics, issues related to AB
1058 funding limitations, or factors yet to be determined.

Case Types and Hearings (Tables 6 and 8)

The district attorney is in some way involved in the cases
of the majority of facilitator customers (51% report a
public IV-D case). Many (40.5%) are involved in an
action for dissolution or legal separation; 9.9% are
involved in actions under the Uniform Parentage Act,'*
and 7.5% are involved in cases filed under the Domestic
Violence Prevention Act. Los Angeles reports that 73% of
facilitator customers are involved in a Title IV-D case;
28% have an action for dissolution, 1% have a Uniform
Parentage Act case, and 2% have cases filed under the
Domestic Violence Prevention Act.

Statewide, 17.4% of facilitator customers are involved
in more than one case. Urban counties report that 20.5%
of customers have more than one case; counties with pop-
ulations over 1 million report that 19.4% have more than
one case; counties with populations under 100,000 report
that 29.7% have multiple cases.

Approximately 48% of facilitator customers have been
to court for at least one hearing regarding their family law
matters. Of those, 28% have been at least twice and 17%
have had three or more hearings. Counties with popula-
tions under 249,999 report the highest percentages of
customers who have had six or more hearings.

FACILITATOR SERVICE DELIVERY

Assistance Requested by Customer (Table 9)

The largest percentage of facilitator customers were request-
ing assistance with child support, spousal support, and
support-related issues. Child support, spousal support, and
related issues include motions concerning driver’s licenses,
arrears, and wage assignments. Some 55% of customers
requested assistance with such child support-related
issues. Only 6.3% were requesting help with spousal sup-
port issues; 46.2% were requesting assistance with issues
of child custody and visitation. Nearly 24% asked for help
with a divorce, 5.4% for help in establishing paternity,
10.1% with preparing responsive pleadings to papers with
which they had been served, and 10.3% with help related
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to domestic violence issues. The need for assistance in
both setting child support and making custody/visitation
arrangements for the children is clearly expressed in the
data. One of the data’s limitations, however, is that with-
out further statistical study, it is unclear how many of
those asking for assistance with child support also needed
assistance with custody/visitation. The link between these
issues is nevertheless guaranteed by the fact that the Cali-
fornia child support guideline algorithm includes time
spent with the child as a factor in setting child support.

Help Actually Provided by Facilitator (Table 10)

Facilitators are not necessarily able to provide the assis-
tance requested by a facilitator customer, especially if the
program is limited to funding under AB 1058. As a result,
most assistance provided by facilitators was related to
child support (63.7%), child-care expenses (1.7%), health
insurance (5%), spousal support (11.6%), and support
arrears (10.8%). Another 24% addressed custody/visita-
tion issues only insofar as was necessary to calculate child
support. Approximately 38% addressed other issues
unspecified in the data. These would be cases where refer-
rals were made to other sources capable of dealing with
non—-AB 1058 issues or where counties have supplement-
ed funding to allow facilitator assistance with such issues.

Types of Services (Tables 11-14)

Forms Assistance (Table 11). Assistance with forms was
provided by facilitators in about 43% of total customer
contacts. In Los Angeles County, 47% of facilitator cus-
tomers received help in preparing forms. It is the second
most common assistance provided by the facilitators. The
most common is giving procedural information. As would
be expected, most forms were related to child support.
About half of those receiving forms assistance needed help
with forms required to place a motion onto the court’s cal-
endar (49.7%). About 32% received help with fee waiver
forms, 33.5% with income and expense declarations.
Additionally, 18.1% needed assistance with an initial
pleading to start a dissolution, legal separation, or pater-
nity case. Assistance with responsive pleadings was
required by 13.4%, ex parte applications by 8.4%, and
completion of judgments by 8%. The other forms with
which facilitators provided assistance were license revoca-
tion review motions, stipulations and orders, orders after
hearings, and wage assignments. There were 25.6% of
unspecified other types of forms, which may be related to
non—AB 1058 issues.

Courtroom Assistance (Table 12). Some of the facilitators
provide assistance either inside the courtroom or by tak-
ing referrals immediately from the courtroom. The most

common form of courtroom assistance these facilitators
provide is giving the litigant procedural information
(49.3%). Facilitators also review cases for readiness for
hearing (44.5%), interview the litigants (37%), write
orders after hearing (31.4%), and do support calculations
(16.3%). What the data indicate is that courtroom assis-
tance usually involves interviewing litigants, assessing
cases for readiness for hearing, working up support calcu-
lations, providing the litigant with procedural informa-
tion, and preparing orders after hearing. Some courtroom
assistance may also include financial mediations and
preparation of stipulations, providing educational materi-
als, and referrals.

Telephone Assistance (Table 13). Most telephone assis-
tance provided by facilitators gives customers general
information about the court or the facilitator’s program
(66.9%). Information about court procedures is also
given over the telephone (29.9%), and appointments for
further assistance are made (21.7%). Some counties pro-
vide referrals and support calculations over the phone. In
Los Angeles County, 40.5% of telephone assistance pro-
vided the customer with general information about the
court, 28.7% provided information about court procedures,
20.7% made appointments for further assistance, and
8.8% provided referrals.

Other In-Office Assistance (Table 14). Providing cus-
tomers with information about court procedures is the
number-one in-office service provided by facilitators
(85.1%). This is also the largest category of service pro-
vided overall to facilitator customers, accounting for the
majority (52%) of total customer contacts. When com-
bined with courtroom and telephone assistance, providing
procedural information to customers accounts for 63% of
all customer contacts. This underscores the role of the
facilitator as a educator of the public on court procedure.

The second most common in-office service is review of
documents presented to the facilitator by the customer
(62.6%). Documents may be numerous pages of plead-
ings and orders from multiple cases or pleadings that the
customer has prepared on his or her own and wishes the
facilitator to check for sufficiency. Other services include
support calculations or calculation of arrearages (22.4%),
support mediations and preparation of stipulations (3%),
educational literature or videos (11.2%), and referrals
(13.4%).

Time (Table 15)

The majority of customer contacts take facilitators under
30 minutes (76.1%). Another 13.4% take between 30
minutes and an hour, and only 10.5% take over 1 hour.
Not surprisingly, the time per contact is related to the



California’s Family Law Facilitator Program

service delivery mode being used by the facilitator: one-
on-one attention takes more facilitator time than infor-
mational workshops on common forms or giving a simple
procedural instruction, for example.

Referrals (Table 16)

Referrals to the facilitator’s office come from the clerk’s
office (24.6%), the District Attorney Family Support
Division or local child support agency (22.3%), judicial
officers (10.1%), friends (15.3%), family court services
(8.5%), and unspecified sources (18.6%).

PLANNING FOR THE FUTURE

Lacking meaningful access to the court system, many cur-
rent pro se litigants previously “solved” their family law
issues outside the court system. If they could not access
the system, they simply avoided it. Programs to establish
and enforce child support have brought many poverty-
level and “working poor” litigants into the family law sys-
tem; increased access to domestic violence restraining
orders has brought many more.

Fundamental to these programs is the recognition by
the courts of the societal value of equal access to justice
and not merely equal justice for those who can afford it.
When setting goals and formulating strategic plans, courts
have emphasized programs designed to increase access and
assist litigants. Facilitators see daily the positive responses of
parents who find that the system can be used to assist them
and is not there simply to extract something from them or
to be used punitively against them. The court itself also
benefits from pro se programs, not just in its day-to-day
operations, but in its community relations as well.

Our legal system, as it has evolved, is designed to oper-
ate with intermediaries between the court and the liti-
gant—the lawyers. Lawyers present cases to the court in a
condition ready for resolution; they marshal the facts and
provide the applicable law; they ensure that notice and an
opportunity to be heard have been given; and they argue
the legally cognizable issues to the court.:* After a decision
is rendered, they draft written orders or judgments to
memorialize the court’s rulings. Ideally, all litigants would
have lawyers to help maintain docket control and preserve
the impartiality of the court.

Unfortunately, that is not a reasonably foreseeable pos-
sibility: the court of the 21st century is simply not going
to have the same physiognomy as the court of the 20th
century. Changes are needed to meet the challenge of
increasing numbers of pro se litigants. The facilitator pro-
grams have given us some direction in how this might be
accomplished.

In developing a facilitator program, one must keep in
mind the enormous variance in the demographics of the
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California courts. California has 58 counties. One has a
population of fewer than 1,500; another, over 9 million.
The model set out below is most applicable to large urban
areas; however, many of the ideas may also be useful to
those in other settings as they develop programs to meet
the needs of their own courts and communities.

The development of up-to-date computer, software,
and information systems technology is of enormous
importance to court-based pro se assistance. The creation
of interactive automated assistance in preparation of
forms, electronic filing capacity, and resource kiosks in
courthouses that assist pro se litigants in accessing com-
munity services all serve to increase access to justice for
pro ses. In addition, the ability of the court to access its
own records, maintain electronic files, sort and organize
information relating to families within the system, and
generate its own written court orders all serve to increase
the ability of the court to effectively manage a large pro se
litigant caseload. The ongoing effort to modernize in
these ways is central to the creation of a model facilitator
program.

The authors propose that facilitator programs should
be expanded and further integrated into the fabric of the
court to provide assistance in four areas:

1. In-courtroom assistance to the court, including draft-
ing stipulations, orders after hearing, and judgments in
pro se cases

2. Assisting pro se access to the court

3. Legal research: Case workup and research prior to
hearing and research and assistance to the court after
hearing when necessary in all cases

4. Program administration and outreach

Ideally, each facilitator would serve in only one of these
capacities at any given time and would rotate among them
on some regular basis. The facilitator program should be
a viable career track in order to retain capable and experi-
enced facilitator attorneys and support staff.'*

IN-COURTROOM ASSISTANCE TO

THE COURT

Entry-level facilitator attorney trainees**® should have a
minimum of two years’ family law litigation®>” experience
prior to application and would begin service in the in-
courtroom assistance segment of the program. Working
under the supervision of an experienced facilitator, the
attorney would assist the court as needed by drafting stip-
ulations, orders after hearing, and judgments. This also
would be a valuable training ground for law student
interns. Entry-level facilitators would gain additional
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experience on how to best organize materials for clear and
effective presentation to the court—skills that will be use-
ful in educating pro se litigants when the facilitator moves
to the access portion of the program.

ASSISTING PRO SE ACCESS TO THE COURT
The attorney would next move to the access component of
the program. This component would be staffed by at least
one highly experienced family law attorney-supervisor;
paralegals and clerks, assisted by volunteer attorneys and
law student interns, would operate under guidelines such
as those previously discussed. The program would also
serve as a training ground and mentoring program for
less-experienced attorneys and law students in exchange
for volunteer services. Training would emphasize issue-
spotting, jurisdictional problems, procedural problems,
correct use of forms, and what constitutes competent
assistance to the litigant.

Access programs should continue to be open to all pro
se litigants with no income qualification test. An unassist-
ed pro se litigant creates docket control and impartiality
problems for the court regardless of income.

LEGAL RESEARCH

Research attorneys are a valuable asset to a judge, espe-
cially where they are assigned on a one-on-one basis. In
pro se cases, few motions or trial briefs will come with
attached memoranda of law. Facilitator research attorneys
could review files, clarify the issues, direct the court to the
supporting facts in the declarations, and provide the
applicable law. Even pro se cases can present complex legal
issues, and necessary in-depth research could be done
prior to hearing. The assistance of the research attorney,
however, should not be limited to pro se cases, but should
be available to the court in all family law cases. Providing
research assistance on all cases will increase the breadth of
the facilitator’s knowledge of family law and, again, will be
valuable to the facilitator on return to the access portion
of the program.

PROGRAM ADMINISTRATION

Attorneys usually come to the court with little or no back-
ground in administration or management. Working with-
in a court structure is very different from almost all other
legal environments. Training in administration and man-
agement must be ongoing throughout the facilitator’s
employment at the court. By the time the facilitator has
completed the first full rotation, he or she should have
participated in numerous in-house training programs.
Because facilitators must function as an integral part of
the court, candidates for supervisory positions should be

selected on the basis of their management skills as well as
their legal and professional skills. Ultimately, the program
manager or director must have an accurate perspective on
how the program fits into the framework of the court as a
whole and must be prepared to participate in court
administrative duties.

Program administrators are key to making the system
work better for unrepresented litigants: they can assist the
court in making systemic changes designed to make the
system more accessible to the public. For example, admin-
istrators should provide suggestions for local family law
rules, assist in developing methods of obtaining testimo-
ny in less intimidating ways, and assist in expanding court
services to evenings and weekends so they are more acces-
sible to working litigants. Fresno County has developed a
facilitator's Office on Wheels that travels to outlying
communities on certain days of the week.

Facilitators have the ability to be a force for positive
change in the court’s relationship to the community it
serves. The facilitator’s office should be a resource through
which the community can access family-related services
and provide outreach and develop ties to community-
based organizations that provide services to families. Such
ties will help improve the community’s understanding of
the courts and assist in development of therapeutic court
models. Facilitators should also coordinate services with
local traditional legal assistance groups to maximize their
resources.

A number of California facilitators have developed
prison outreach programs to educate inmates who have
parental responsibilities, assisting them with obtaining sus-
pensions of their support orders during incarceration and
with preparing to meet their obligations after release. s

Facilitators are in a particularly good position to assist
the schools in development of curricula that will prepare
students for adult life by teaching practical, applied due
process of law, how the courts function, and how to access
the court system. Programs should be developed to edu-
cate students about law and the family, parental rights
regarding custody and visitation with their children, and
obligations of support.

Finally, facilitators can assist in opening a dialogue
with other court-based legal assistance groups and those
planning to establish such groups at other courts through-
out the country. The ideas presented in this article are not
necessarily the entire solution to the pro se problem fac-
ing the courts in the 21st century, but they show what one
state has accomplished thus far and can form the basis of
that dialogue.
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1. See Robert B. Yegge, Divorce Litigants Without Lawyers,
28 Fam. L.Q. 408-10 (1994).

2. Known in California as “dissolutions of marriage.” See
CaL. Fam. CopEe 88 2000-2129, 2300-2406 (West 1994
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represented litigants. California uses the term “pro per.”

4. See Maggie Vincent, Note, Mandatory Mediation of
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variation in pro se cases from court to court within the
county is also interesting. The family court in downtown
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Services to Low-Income Persons: Professional and Ethical
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services to low-income persons. These considerations were:
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lawyer;
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tance is available to them, it is likely to be funded
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foundation or other private contributors, or a pri-
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(3) [B]ecause of the limited availability of outside
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viduals who cannot afford to pay; and

(4) [1]n the absence of adequate legal resources,
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(a) other institutions and agencies, including per-
sonnel of the courts or administrative agencies in
which they appear; or (b) representatives of the
social service agencies from which they may seek
assistance with respect to nonlegal problems that
are related to their legal problems.
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ham conference. Co-author Nathalie Gilfrich is director
of the Family Law Assisted Pro Se Project; co-author
Richard Granat was a consultant on the project. The
Maryland project was developed “to help pro se litigants
protect basic rights, to identify the types of cases in which
the assisted pro se approach might work, and to give [the
school’s law] students experiences with alternative repre-
sentational models.”

10. Id.
11. 1d.

12. AB 1058, 1996 Cal. Stat. 957, § 9 (codified as
amended at CaL. Fam. Cope §§ 10000-10015 (West
Supp. 2000)).

13. CaL. Fam. CoDE § 10002.
14. 1d.

15. The act speaks of services to “parents,” “litigants,” and
“parties.” See id. 8§ 10004-10005. Section 10008 states
that “[i]n cases in which the services of the district attor-
ney are provided pursuant to Section 11475.1 of the Wel-
fare and Institutions Code, either parent may utilize the
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services of the family law facilitator that are specified in
Section 10004.” Id. § 10008(b).

16. Id. § 10013.
17. 1d.
18. See id. § 10004.

19. See id. § 10003. The lack of an income test was con-
troversial early in the program. Many feared that litigants
who could afford to hire their own counsel would use the
program. As shown in the demographics portion of this
article, these fears have proved to be unfounded. Most of
the very few higher-income litigants seeking facilitator
assistance learn that self-representation is inadvisable.
Some come to ask whether they need an attorney and, if
so, how to go about finding one. The services facilitators
provide simply cannot meet the needs of litigants with
even moderate assets.

The lack of an income test has also gone far to elimi-
nate resentment and complaints about court access by
working litigants, who, although employed, may actually
have fewer expendable dollars than litigants on public
assistance.

20. See infra Appendix, Table 2 (Facilitator Customers, by
Monthly Income) and Table 4 (Facilitator Customers, by
Source of Income). Also unable to afford traditional legal
services are litigants whose incomes are well above pover-
ty guidelines but who have expended all their resources
and are in debt to attorneys for previous services. In some
cases these litigants are referred to the facilitator’s office by
attorneys who seek to be relieved of the burden of provid-
ing services for which they may never receive payment.

21. See CAL. Fam. CopEe 8§ 20010-20026, 20030-20043
(West 1994).

22. 1d. § 20010.
23. 1d. § 20012.
24. See id. §§ 20010, 20012.

25. Section 20012 of the Family Code provides that the
duties of the family law evaluator “may include, but are
not limited to,” the following:

(a) Requiring litigants in actions which involve tempo-
rary child support, temporary spousal support, and tem-
porary maintenance of health insurance in which at least
one litigant is unrepresented, to meet with the Family
Law Evaluator prior to the support hearing.

(b) Preparing support schedules based on standardized
formulae accessed through existing up-to-date computer
technology.

(c) Drafting stipulations to include all issues agreed to by
the parties.

(d) Prior to, or at, any hearing pursuant to this chapter,
reviewing the paperwork by the court, advising the judge
whether or not the matter is ready to proceed, and mak-
ing a recommendation to the court regarding child sup-
port, spousal support, and health insurance.

(e) Assisting the clerk in maintaining records.

() Preparing a formal order consistent with the court’s
announced oral order, unless one of the parties is repre-
sented by an attorney.

(g) Assisting the court with research and any other
responsibilities which will enable the court to be respon-
sive to the litigants’ needs.

Id. § 20012.
26. 1d. § 20026(a)(2).

27. Judith Whitmer Kozloski, Report of the Presiding
Judge: Rita Mah and the San Mateo Family Law Pilot Pro-
ject, 34 DockeT 8 (1998).

28. Id.

29. Conversations with Rita Mah, Family Law Facilitator,
San Mateo, California (July 2000).

30. CAL. Fam. CopEe § 20031.

31. 1d. 8 20034(a).

32. See id. 8§ 20034(a), 20034(c)(1).

33. Section 20034(c) suggests the following duties:

(1) Meeting with litigants to mediate issues of child sup-
port, spousal support, and maintenance of health insur-
ance. Actions in which one or both of the parties are
unrepresented by counsel shall have priority.

(2) Preparing support schedules based on statutory guide-
lines accessed through existing up-to-date computer tech-
nology.

(3) Drafting stipulations to include all issues agreed to by
the parties, which may include issues other than those
specified in Section 20031.

(4) If the parties are unable to resolve issues with the
assistance of the Attorney-Mediator, prior to or at the
hearing, and at the request of the court, the Attorney-
Mediator shall review the paperwork, examine docu-
ments, prepare support schedules, and advise the judge
whether or not the matter is ready to proceed.

(5) Assisting the clerk in maintaining records.

(6) Preparing formal orders consistent with the court’s
announced order in cases where both parties are unrepre-
sented.
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(7) Serving as a special master to hearing proceedings and
making findings to the court unless he or she has served
as a mediator in that case.

(8) Assisting the court with research and any other
responsibilities which will enable the court to be respon-
sive to the litigants’ needs.

(9) Developing programs for bar and community out-
reach through day and evening programs, videotapes, and
other innovative means that will assist unrepresented and
financially disadvantaged litigants in gaining meaningful
access to Family Court. These programs shall specifically
include information concerning underutilized legislation,
such as expedited temporary support orders ..., modifi-
cation of support orders ... and preexisting, court-
sponsored programs, such as supervised visitation and
appointment of attorneys for children.

Id. § 20034(c)(1)—(9).
34. 1d. § 20034(c).
35. 1d. § 20034(b).

36. CAL. Fam. CopEe 8§ 2000-2406 (West 1994 & Supp.
2000).

37. 1d. 8§ 7600-7730.
38. Id. 88 6200-6390.

39. Records of the Superior Court of California, County
of Santa Clara.

40. See Child Support Enforcement Act, 42 U.S.C. 88
651-669 (1994 & Supp. 111 1997).

41. Because the word “client” implies representation, all
the facilitator programs have adopted some other term to
refer to the persons for whom they provide services, such
as “customers,” “litigants,” “parties,” or “consumers.”
Santa Clara County uses the term “customers”; however,
for purposes of clarity and comparison, the term “liti-
gants” is used throughout this article.

42. Information provided by attorney Connie Jimenez,
Facilitator, Santa Clara County.

43. The Dispute Resolution Programs Act was passed in
1986. See 1986 Cal. Stat. 1313 (codified as amended at
CAL. Bus. & Pror. CoDE 88 465-471.5 (West 1990 &
Supp. 2000)). The act permits counties (not courts) to
add between $1 and $8 to their civil court filing fees for
the purpose of supporting community dispute resolution
programs. The money goes into a pot that each county
distributes in the form of matching grants to local com-
munity and government entities that provide dispute res-
olution services for no fee or on a sliding fee scale. Partic-
ipation in the funded dispute resolution programs must
be voluntary.
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44. Attorney Katherine Yavenditti, certified by the Board
of Legal Specialization, State Bar of California.

45. Barbara Funkenstein.

46. Conversations with Barbara Funkenstein, Attorney,
SDVLP, San Diego (July 2000). In addition, one of the
authors, Frances Harrison, worked as a volunteer early in
this program, which was called the Family Law Access
Project.

47. Conversations with Katherine Yavenditti, Attorney,
SDVLP, San Diego (July 2000).

48. The experience of the SDVLP was of great value to
the facilitator program. For example, the SDVLP helped
identify the characteristics of the target population and
showed that there was a large, low-income, frequently
non-English-speaking population in need of services.

49. Irate litigants asked, “Why is the court giving my
[husband/wife] a free attorney, and why won't they give
me one?” The “working-poor” litigants questioned why
someone on public assistance received help from the court
when the working litigant, also unable to afford an attor-
ney, did not.

50. Hon. Julia Spain, History of the Volunteer Legal Ser-
vices Corporation—Heart of the Bar (1996) (unpub-
lished paper on file with the Alameda County Bar Ass'n).

51. Personal communication of author Deborah Chase
with Marina Jimenez, Legal Assistant, VLSC, Oakland,
California (June 2000).

52. See CAL. Fam. CopEe § 10004 (West Supp. 2000).

53. Assembly Bill 1058 contained the legislation eventu-
ally codified as the Family Law Facilitator Act. See 1996
Cal. Stat. 957, 8 9 (codified as amended at CAL. Fam.
CopE 88 10000-10015 (West Supp. 2000)). The bill
enacted California’s child support enforcement system in
compliance with Title I\V-D of the federal Social Security
Act, 42 U.S.C. §8 651-669 (1994 & Supp. I11 1997).

54. CaL. Fam. Cope § 10001(4)(b).
55. 1d. § 10004.
56. 1d. § 10005.
57. 1d. § 10011.

58. See Child Support Enforcement Act, 42 U.S.C. 88
651-669.

59. CAL. Fam. CopE § 10004.
60. CAL. Fam. CopE § 10005.
61. Attorney Gay Conroy of Ventura County.

62. Statewide, a total of 50 full-time-equivalent (FTE)
facilitator positions exists. Not all counties have a full-time
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facilitator; some have more than one. Some counties share
a facilitator with another county or counties; some coun-
ties have one or more part-time facilitators. The total
number of facilitators (persons) is 69.

63. CaL. Fam. CobEe § 10002.

64. JubiciAL CouNciL OF CALIFORNIA, CALIFORNIA'S CHILD
SUPPORT COMMISSIONER SYSTEM: AN EVALUATION OF THE
FIRST Two YEARS OF THE PROGRAM 33-34 (May 2000).

65. Id. at 34-35.

66. The 1998 statistics for San Diego County family law
cases (excluding district-attorney-established or —enforced
child support cases) show that 72 percent of the filings were
made by self-represented petitioners. There is no meaning-
ful data regarding self-represented respondents; however, it
is readily observable that most cases filed by self-represented
petitioners also have self-represented respondents. In addi-
tion, the great majority of respondents in district-attorney-
established or -enforced child support cases are not repre-
sented by an attorney. (Statistics are available from the
Superior Court of California, County of San Diego.)

67. Bruce D. Sales et al., Is Self-Representation a Reasonable
Alternative to Attorney Representation in Divorce Cases?, 37
ST. Louis U. L.J. 564 (1993).

68. Ralph C. Cavanagh & Deborah L. Rhode, Project,
The Unauthorized Practice of Law and Pro Se Divorce: An
Empirical Analysis, 86 YALE L.J. 161 n.225 (1976).

69. Margaret Martin Barry, Accessing Justice: Are Pro Se
Clinics a Reasonable Response to the Lack of Pro Bono Legal
Services and Should Law School Clinics Conduct Them?, 67
FOrRDHAM L. Rev. 1884 n.31 (1999).

70. Sales et al., supra note 67, at 563.
71. Barry, supra note 69, at 1891-94.
72. Information on service delivery by county may be

found on the California Courts Web site at www.
courtinfo.ca.gov/programs/community/.

73. 1d.

74. See California Courts Web site at www.courtinfo.
ca.gov/cgi-bin/forms.cgi for a listing.

75. Professor Millemann concluded from his work on the
Maryland project that an assisted pro se’s success depends
heavily on the use of simplified pleading forms:

The law students would have been unable to help many
pro se litigants if the parties had been required to prepare
and file traditional pleadings. With limited help, most lit-
igants understood and properly completed the check-the-
box forms that were relevant in their cases.

Millemann et al., supra note 9, at 1182.

76. Reifler v. Superior Court, 114 Cal. Rptr. 356 (Cal. Ct.
App. 1974).

77. The Maryland project litigants often did not effec-
tively handle court hearings in which production of doc-
uments and testimony of witnesses were required. “It
quickly became apparent to most students that the hear-
ings themselves served little purpose.” Millemann et al.,
supra note 9, at 1184 n.4.

78. CALIFORNIA DEP'T OF FINANCE, INTERIM COUNTY
POPULATION PROJECTIONS (1997).

79. Certified by the State Bar of California, Board of
Legal Specialization.

80. For a discussion of “diagnostic interviews,” see infra
text accompanying notes 91-93 and 123.

81. See id.

82. Population figures as of January 1, 2000, are available
on the San Diego Association of Governments (SANDAG)
Web site. See www.sandag.cog.ca.us/data_services/estimates/
dof_estimates.pdf (estimating San Diego County’s popu-
lation to be 2,911,468).

83. JubiciaL CouNciL oF CALIFORNIA, supra note 64, at
39, 49-50, 56; conversations with San Diego County
commissioners and judges.

84. Situating the facilitator assistance centers inside court-
houses has greatly enhanced the facilitator’s ability to pro-
vide services to litigants and to the court.

85. The full text of the San Diego County disclosure
form, based on the Judicial Council-approved disclosure
form, is as follows:

The Family Law Facilitator is available to help both par-
ents and all other parties who have questions about fam-
ily law issues, including child support, spousal support,
and health insurance and the availability of community
resources to help families. The Family Law Facilitator can
help you in preparing your own forms and can give you
general information. The Family Law Facilitator cannot
go with you to court.

The Family Law Facilitator ISNOT YOUR LAWYER
but is a neutral person who does not represent any parent
or party. There is no attorney-client relationship between
you and the Family Law Facilitator.

The Family Law Facilitator may provide information
and services to the other party in your case.

Communications between you and the Family Law
Facilitator are not confidential. You should consult with
your own attorney if you want personalized advice or
strategy, to have a confidential conversation, or to be rep-
resented by an attorney in court.

The Family Law Facilitator is not responsible for the
outcome of your case.
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[The following is taken only from San Diego County’s
version:]

Many family law matters involve complex and valuable
legal rights. You should consult with an attorney before
attempting to use assisted self-help. Some rights cannot
be adequately protected without the assistance of an
attorney. To find out how to hire an attorney, and/or to
obtain a free one-half-hour consultation with a Family
Law Attorney, call the Lawyer Referral and Information
Service of the San Diego County Bar Association at (619)
231-8585 or in North County at (760) 758-4755.

I have read this Disclosure or have had it read to me.
I understand this document.
[Date]
[Name] [Signature]

I have translated or read the statement to the person
requesting services.
[Date]
[Name] [Signature]

86. Id.

87. In a large county such as San Diego, the litigant’s
name may not be sufficient to locate the correct file.

88. See CAL. Fam. CobpEe § 20034(a) (West 1994).
89. See supra note 2.

90. Facilitators do not recommend specific attorneys.
They give litigants information about the Lawyer’s Refer-
ral and Information Service of the San Diego County Bar
Association and the volunteer facilitator attorneys. They
discuss the attorneys’ education, experience, and usual
retainer and hourly fees for retained cases; the types of
family law cases they handle; and whether or not they will
do partial representation in an “unbundled” case.

91. Millemann et al., supra note 9, at 1180; see also Mary
Helen McNeal, Having One Oar or Being Without a Boat:
Reflections on the Fordham Recommendations on Limited
Legal Assistance, 67 FOrRDHAM L. Rev. 2620 (1999). A
diagnostic interview is also required under the recom-
mendations of the Conference on the Delivery of Legal Ser-
vices to Low-Income Persons, 67 FORDHAM L. Rev. 1777
(1999) (Recommendation 60(b)).

92. Millemann, et al., supra note 9, at 1182.
93. 1d.

94. Other researchers have found that numbers of partic-
ipants must be limited for the clinics to be effective. See
Barry, supra note 69, at 1897 n.107. Dissolutions with
children are more complex and require more forms than
dissolutions without children. A higher number of liti-
gants probably could be handled in a clinic on dissolu-
tions without children. A clinic on dissolutions with chil-
dren would be better with fewer litigants.
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95. A chart showing the steps to a divorce (by default,
uncontested, or contested) helps the litigant understand
the process and mark his or her progress. Litigants need
assurance that the facilitator will assist them at each step.
A University of Florida study found that when litigants
are given instruction but no additional assistance, fewer
than half succeed in getting a divorce. See Elizabeth
McCulloch, Let Me Show You How: Pro Se Divorce Courses
and Client Power, 48 FLA. L. Rev. 488-89 (1996).

96. Facilitators have found that forms prepared and filed
on the same day are more likely to be correct and com-
plete. Often, when litigants take forms home, they lose
them, forget instructions, and make errors. Litigants
sometimes find the entire process so daunting that they
simply give up in frustration only to return months later
to try again. Similar reactions have been reported else-
where. See id. at 483.

97. California family law courts often use noticed motions
and orders to show cause interchangeably, although some
courts have a preference for one or the other. San Diego
prefers the use of orders to show cause; however, for con-
sistency, all are referred to as “motions” here.

98. Jessica Pearson, Court Services: Meeting the Needs of
Twenty-first Century Families, 33 Fam. L.Q. 620 (1999);
Donald B. King, Is Justice Served by More People Repre-
senting Themselves in Court?, 33 FAM. & CONCILIATION
C7s. Rev. 163 (1995).

99. See Veronica S. McBeth, Judicial Outreach Initiatives,
62 AB. L. Rev. 1379 (1999); see also CaL. R. CT.
6.700(a), which mandates that “[t]rial courts shall man-
age their budgets in a manner that is both responsive to
local needs and ensures equal access to justice.”

100. See Russell Engler, And Justice for All: Revisiting the
Roles of the Judges, Mediators, and Clerks, 67 FORDHAM L.
REev. 1987-2070 (1999).

101. Id. at 2070.

102. See generally Conference, supra note 8, at 1713-2791.
103. Engler, supra note 100; see id.

104. See generally Conference, supra note 8.

105. Engler, supra note 100, at 2028.

106. Id. at 2028-29 (citing cases). See generally Confer-
ence, supra note 8.

107. See generally Conference, supra note 8.
108. Engler, supra note 100, at 1989.
109. Id.

110. Id. at 2031.

111. Id. at 1991.
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112. 1d.

113. The Code of Judicial Ethics focuses on maintaining
and promoting the competence, independence, and
impartiality of judicial officers. As attorneys providing
legal assistance to the public from the court, facilitators
must also maintain competence, independence, and
impartiality. The duties of an advocate do not impact the
facilitator, as the facilitator never forms an attorney-client
relationship with a customer. Facilitators have found the
Code of Judicial Ethics extremely helpful when forming
their own ethical guidelines.

In 1999, the California Legislature took steps to clari-
fy the status of facilitator attorneys by passing section
10013 of the Family Code. This section provides that no
attorney-client relationship exists between the facilitator
and those seeking the facilitator’s assistance. In addition,
section 10014 of the code defines the facilitator's confiden-
tiality requirement as that applicable to judges, not prac-
ticing attorneys. See Cal. Fam. Code §8 10013-10014
(West Supp. 2000).

114. The first gathering of newly appointed facilitators
took place in Sacramento, California, in September 1997.

115. John M. Greacen, in “No Legal Advice From Court
Personnel”: What Does That Mean?, 34 Jubces’ J. 10
(Winter 1995), discusses the concept of “legal advice”
from a court clerk’s perspective. Greacen persuasively
argues that the effort to make operative the admonition
that “court clerks may not give legal advice” has negative-
ly affected the ability of the court to deliver full and con-
sistent service to the public. He argues that the term “legal
advice” has no inherent meaning.

116. See, e.g., Carol A. Needham, Permitting Lawyers to
Participate in Multidisciplinary Practices: Business as Usual
or the End of the Profession as We Know It?, 84 MinNN. L.
Rev. 1331 (citing Spivak v. Sachs, 211 N.E.2d 329, 331
(N.Y. 1965) (stating that the purpose of New York’s unau-
thorized-practice-of-law (UPL) provision is to “protect
our citizens against the dangers of legal representation and
advice given by persons not trained, examined and
licensed for such work”)).

117. The complete text of section 10013 provides:

8§ 10013. Facilitator; attorney-client relationship; notice
The family law facilitator shall not represent any
party. No attorney-client relationship is created between
a party and the family law facilitator as a result of any
information or services provided to the party by the fam-
ily law facilitator. The family law facilitator shall give con-
spicuous notice that no attorney-client relationship exists
between the facilitator, its staff, and the family law liti-
gant. The notice shall include the advice that the absence
of an attorney-client relationship means that communi-

cations between the party and the family law facilitator
are not privileged and that the family law facilitator may
provide services to the other party.

CAL. Fam. CoDpEe § 10013; see also supra note 85.

Another related issue is whether the party should be
required to acknowledge receipt and understanding of the
notice. Some feel that this is the best way to ensure that
these points are understood. Others feel that it looks too
much like an attempt at a waiver, which would in turn
imply that some right is being waived, when in fact there
is nothing to be waived.

118. Although some facilitators are still independent con-
tractors rather than employees, that status should not
relieve them of the ethical duties applicable to court
employees when those facilitators are serving in an
employee-like capacity.

119. The code antedates the existence of court-employed
facilitators and needs certain revisions to include them.
For example, Tenet Seven should be revised to clarify that
it relates to the unauthorized practice of law by non-
attorney personnel, and, if necessary, one or more tenets
specific to attorneys should be considered. As it stands,
the code consists of 12 tenets:

Tenet One: Provide impartial and evenhanded treatment
of all persons;

Tenet Two: Demonstrate the highest standards of person-
al integrity, honesty, and truthfulness in all our profes-
sional and personal dealings, avoiding the misuse of
court time, equipment, supplies, or facilities for personal
business;

Tenet Three: Behave toward all persons with respect,
courtesy, and responsiveness, acting always to promote
public esteem in the court system;

Tenet Four: Safeguard confidential information, both
written and oral, unless disclosure is authorized by the
court, refusing ever to use such information for personal
advantage, and abstain at all times from public comment
about pending court proceedings, except for strictly pro-
cedural matters;

Tenet Five: Refrain from any actual impropriety, such as:

= breaking the law,

= soliciting funds on the job,

= receiving gifts or favors related to court employment,

= accepting outside employment that conflicts with the
court’s duties, or

= recommending private legal service providers;

Tenet Six: Avoid any appearance of impropriety that
might diminish the honor and dignity of the court;

Tenet Seven: Serve the public by providing procedural
assistance that is as helpful as possible without giving
legal advice;
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Tenet Eight: Furnish accurate information as requested in
a competent, cooperative, and timely manner;

Tenet Nine: Improve personal work skills and performance
through continuing professional education and development;
Tenet Ten: Guard against and, when necessary, repudiate
any act of discrimination or bias based on race, gender,
age, religion, national origin, language, appearance, or
sexual orientation;

Tenet Eleven: Renounce any use of positional or person-
al power to harass another person sexually or in any other
way based on that person’s religious beliefs, political affil-
iation, age, national origin, language, appearance, or
other personal choices and characteristics;

Tenet Twelve: Protect the technological property of the
court by preserving the confidentiality of electronically
stored information and abstain from personal use of
court computer systems and hardware.

120. An attorney is “an officer of the court, and, like the
court itself, an instrument of justice.” Cohen v. Hurley,
366 U.S. 117, 124 (1961).

121. The need to avoid giving strategic advice serves as an
important boundary between what is permissible and
what is not. “Strategic advice” is most easily understood as
an answer to the question “What should | do?” Facilita-
tors and their staff, in the course of explaining the law and
applicable procedures to litigants, are frequently asked
what the litigant should do or what the best course of
action would be. This type of inquiry is best handled with
a uniform response: that the facilitator’s office does not
provide advice but only presents options; the litigant must
make the choice.

Another practical method to avoid giving strategic
advice is not to make statements to one party that the
facilitator would not make if the other party were also
present, i.e., information designed to give one party an
advantage over the other. This test relies on each individ-
ual’s subjective sense of neutrality in any situation, and as
imprecise as it is, it provides guidance in an area that calls
for individual judgment and common sense.

122. CaL. Fam. Cobe § 10013 (West Supp. 2000); see
supra note 85.

123. See supra text accompanying notes 91-93.

124. “The child’s mother is an alcoholic” is a conclusion.
“I see the child’s mother regularly drink three fifths of
whiskey a week” is a fact.

125. Judges tell facilitators that most pro se paperwork
fails at the proof of service.

126. Some courts continue to require a memorandum of
points and authorities even though the California Rules of
Court do not. See CAL. R. CT. 1225, 1280.3.
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127. King, supra note 98.
128. See CAL. EviD. CoDE § 1119 (West Supp. 2000).

129. For example, if the issue is support, often the most
helpful information is a computer printout of support cal-
culations. If the parties are in disagreement about the
information used to make the calculation, then the print-
out should provide alternative results using each party’s
inputs. Each party should be given a copy of the printout,
and the facilitator should explain in detail any other infor-
mation he or she is providing to the judicial officer.

130. One situation that presents particular difficulty in
maintaining the facilitator’s role arises when one party is
represented by counsel and the other is referred by the
judge to the facilitator in the courtroom setting for on-
the-spot assistance. In such a situation it is nearly impos-
sible for the facilitator to avoid the appearance that he or
she is speaking for the self-represented party.

131. CaL. Fam. CoDE § 10014 (West Supp. 2000); see
CaL. CobpE Jup. ETHics Canon 3(B)(9): “A judge shall
not make any public comment about a pending or
impending proceeding in any court, and shall not make
any nonpublic comment that might substantially interfere
with a fair trial or hearing.”

132. Section 10013 requires conspicuous notice “that the
absence of an attorney-client relationship means that
communications between the party and the family law
facilitator are not privileged.” CAL. Fam. Cobe § 10013.

133. This type of collaboration was anticipated in the
Family Law Facilitator Act, which speaks of “[d]eveloping
programs for bar and community outreach through day
and evening programs, videotapes, and other innovative
means that will assist unrepresented and financially disad-
vantaged litigants in gaining meaningful access to family
court.” CaL. Fam. CopE 8§ 10005(b)(2).

134. See McBeth, supra note 99.
135. CaL. Fam. Cope § 10001(a)(4).

136. Ethical guidelines adopted at the facilitators meeting
on Feb. 17, 1999, defined one of the duties of a facilitator
to be “[b]ringing to the attention of the Court any rule,
practice or policy which tends to restrict access of pro se
litigants to their legal remedies, and acting in a manner
most likely to assist the Court in removing such barriers.”

137. See, e.g., CAL. Civ. PrRoc. CopE § 170.6 (West 1982
& Supp. 2000).

138. Recently renamed the Family Law Facilitator Survey
Project.

139. Kris Pierson, the technical expert for this project, is
handling SCANTRON input in Stanislaus County. She
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works closely with Suzanne Whitlock, the Stanislaus
County family law facilitator. Their tireless efforts have
earned the respect and gratitude of facilitators statewide.

140. Alameda, Amador, Contra Costa, Humboldt, Kern,
Lake, Marin, Merced, Mono, Napa, Nevada, Orange,
Plumas, Sacramento, San Bernardino, San Diego, San
Francisco, San Joaquin, Santa Barbara, Shasta, Sierra,
Sonoma, Stanislaus, Trinity, Tulare, Ventura.

141. Alameda, Contra Costa, Kern, Lake, Marin, Merced,
Napa, Nevada, Orange, Sacramento, San Bernardino, San
Diego, San Francisco, Santa Barbara, Shasta, Sierra, Sono-
ma, Stanislaus, Trinity, Tulare, Ventura.

142. The Los Angeles system is being developed with the
assistance of Family Law Facilitator Julie Paik.

143. See supra note 141 and accompanying text.

144. Los Angeles preliminary ACCESS data reports, Aug.
2000; raw data available in Los Angeles County.

145. Facilitators funded by AB 1058 alone may only assist
customers with child support, spousal support, and health
insurance matters.

146. Data are derived from the 21 SCANTRON counties.
Data for Los Angeles are identified and reported separately.

147. The geographic regions of the responding counties
are as follows:

Northern California—Lake, Nevada, Sacramento,
Shasta, Sierra, Trinity

Bay Area—Alameda, Contra Costa, Marin, Napa, San
Francisco, Sonoma

Central California—Merced, Stanislaus, Tulare

Southern California—Kern, Orange, San Bernardino,
San Diego, Santa Barbara, Ventura

148. While the smaller counties (populations under
100,000) report the highest percentage of customers over
50 years of age, in terms of actual volume of customers
served, the urban counties (populations over 1 million)
see nearly ten times as many customers over age 50.

149. Interest on Lawyers’ Trust Accounts (IOLTA) funds
are administered by the State Bar of California, Legal Ser-
vices Trust Fund Commission, to support qualified legal
services in California.

150. As a group, the Central California counties reported
53% employment and 25.7% unemployment.

151. As a group, the Southern California counties report-
ed that 7.8% of their customers receive public assistance,
and the Bay Area counties reported 5.1%.

152. As a group, the Central California counties reported
that 12.9% of their customers receive public assistance,
and the Northern California counties reported 11.1%.

153. Private Establishment of Paternity actions.
154. See supra text accompanying notes 125-126.

155. Facilitators in smaller courts will rightly raise the
point that their courts cannot afford sufficient staff to
avoid having overlapping positions; however, one of the
major problems currently encountered by some smaller-
court facilitators is that they are trying to “wear all hats”
at once.

156. The California Rules of Court require that a facilita-
tor have a minimum of five years’ practice, including sub-
stantial family law litigation and/or mediation experience.
CaL. R. Cr. 1208.

157. Although the statute requires litigation or mediation
experience (see CaL. Fam. Cobe § 10002 (West Supp.
2000)), litigation experience has proven to be far more
important than mediation experience. In addition, the
separation of the more extended mediation functions such
as custody (usually done by Family Court Services coun-
selors with training in psychology or social work) and
“whole case” mediation (a very time consuming process
that includes preparation of the paperwork) have been
shown to work very well. Mediation done by facilitators is
usually part of courtroom assistance and usually involves
single issues only.

158. For example, Marin, San Francisco, and Napa
Counties.
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Table 1. Facilitator Customers, by Age

P OPULATI ON
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GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
AGE A B © D E TOTALS

n=11,209 | n=6,083 | n=4,470 | n=1,383 | n=602 |n=12,360| n=5,090 | n=6,297 | n=23,747
15-19 1.7% 3.5% 2.6% 1.7% 1.7% 1.5% 2.7% 3.6% 2.3%
20-29 29.9% 26.7% 30.0% 24.0% 19.6% 27.5% 30.1% 29.1% 28.5%
30-39 40.7% 38.6% 40.5% 40.6% 39.5% 41.4% 39.0% 38.6% 40.1%
40-49 21.0% 22.8% 20.9% 25.8% 26.6% 22.3% 21.6% 21.2% 21.9%
50-59 4.9% 5.7% 4.6% 6.7% 9.5% 5.5% 5.2% 5.2% 5.3%
60+ 1.3% 2.2% 1.1% 1.2% 2.5% 1.5% 1.2% 1.8% 1.5%
Data Missing 0.4% 0.3% 0.2% 0.1% 0.7% 0.3% 0.3% 0.5% 0.4%

Table 2. Facilitator Customers, by Monthly Income

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
MONTHLY A B © D E TOTALS
INCOME n=11,298 | n=6,029 | n=4746 | n=1,463 | n=1,145 | n=12,413 | n=5,951 | n=6,317 | n=24,681
$0-500 182% | 207% | 244% | 214% | 155% | 183% | 236% | 202% | 20.1%
$501-1,000 239% | 262% | 27.6% | 29.0% | 284% | 238% | 201% | 261% | 25.7%
$1,001-1,500 224% | 210% | 202% | 186% | 249% | 225% | 206% | 203% | 21.5%
$1,501-2,000 146% | 132% | 120% | 11.8% | 155% | 145% | 118% | 139% | 13.7%
$2,001-3,000 12.7% 9.7% 97% | 11.0% | 111% | 11.9% 9.6% | 113% | 112%
$3,000-over 7.0% 7.9% 5.6% 7.0% 3.8% 7.7% 4.7% 7.0% 6.8%
Data Missing 1.2% 1.2% 0.4% 1.3% 0.7% 1.2% 0.6% 1.2% 1.0%

APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999
Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999

Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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APPENDIX
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San Francisco,
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Table 3. Facilitator Customers, by Ethnicity

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ETHNICITY A B © D E TOTALS
n=11,075 | n=6,280 | n=4,374 | n=1,353 | n=878 |n=12,253| n=5,257 | n=6,450 | n=23,960
Asian/
ot slander 5.0% 3.3% 2.2% 2.9% 1.1% 5.6% 2.2% 1.8% 3.8%
iﬁfgn 190% | 147% 47% 6.6% 08% | 186% 38% | 131% | 13.9%
(Haﬁ)pa”'c 338% | 381% | 350% | 202% | 145% | 350% | 284% | 353% | 33.7%
Esiti'rfoAmer'can/ 1.2% 1.1% 1.8% 2.4% 2.6% 1.2% 2.3% 1.1% 1.4%
White
(non-Hispanic) 373% | 406% | 528% | 653% | 79.8% | 364% | 602% | 457% | 44.1%
Other 2.2% 1.4% 2.2% 1.0% 0.3% 1.9% 1.8% 1.7% 1.8%
Multiethnic 1.4% 0.9% 1.4% 1.8% 0.8% 1.3% 1.4% 1.2% 1.3%

Table 4. Facilitator Customers, by Source of Income

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
SOURCE OF A B I D E TOTALS
INCOME n=12,714 | n=7,048 | n=5,577 | n=1,747 | n=1,343 | n=13,985 | n=7,068 | n=7,376 | n=28,429
Unemployed 185% | 189% | 245% | 222% | 135% | 180% | 236% | 195% | 19.7%
Unemployment 1.7% 1.8% 3.1% 2.6% 2.5% 1.7% 3.1% 1.8% 2.1%
Insurance
Employed 689% | 621% | 550% | 57.3% | 657% | 69.0% | 545% | 620% | 63.7%
Retired 1.3% 1.5% 13% 1.6% 0.4% 1.4% 11% 1.3% 1.3%
Public Assistance 6.1% | 111% | 115% | 12.7% 8.3% 53% | 128% | 121% 8.9%
Disability/Workers’ | ¢ 3, 7.3% 9.3% 83% | 15.1% 67% | 10.2% 7.1% 7.6%
Compensation
Family/Friends 38% 3.9% 4.2% 4.5% 4.0% 41% 4.4% 3.2% 3.9%
Child/Spousal 3.6% 3.5% 5.2 6.5% 5.4% 3.7% 5.9% 3.3% 41%
Support
Student 4.4% 4.8% 5.20 4.7% 2.9% 4.0% 5.0% 4.6% 4.4%
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Table 5. Facilitator Customers, by Number of Children
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POPULATIO N

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
NUMBER OF A B © D E TOTALS
CHILDREN _ _ _ _ _ _ _ _ _

n=11,399 | n=6,274 | n=4,852 | n=1,486 | n=1,155 | n=12,608 | n=6,061 | n=6,497 | n=25,166
None 108% | 12.2% 9.5% 8.4% 47% | 104% 88% | 122% | 105%
One 352% | 329% | 338% | 332% | 27.2% | 360% | 3L0% | 323% | 228%
Two 295% | 294% | 309% | 287% | 403% | 203% | 325% | 29.8% | 30.2%
Three 140% | 145% | 155% | 176% | 131% | 139% | 159% | 147% | 14.6%
Four 8.8% 9.4% 9.4% 11.1% 13.2% 8.8% 10.6Y% 9.6% 9.4%
or More .00 i (] A0 A WAl .00 .07 .07 A0
E%r:trgs"fc%z 0.6% 0.1% 0.1% 0.1% 0.3% 0.6% 0.2% 0.1% 0.4%
Table 6. Facilitator Customers, by Number of Court Hearings

POPULATION

NUMBER OF GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
COURT A B © D E TOTALS
HEARINGS n=11,109 | n=5,937 | n=4,852 | n=1,438 | n=656 | n=12,047 | n=5,204 | n=6,263 | n=23514
None 53.7% | 484% | 532% | 505% | 418% | 519% | 5L9% | 512% | 5L7%
One 204% | 228% | 200% | 165% | 21.0% | 202% | 180% | 230% | 20.5%
Two 100% | 131% | 11.9% 9.5% 73% | 106% | 111% | 117% | 11.0%
Three 5.4% 6.4% 5.4% 6.8% 41% 5.7% 5.5% 6.0% 5.7%
Four 3.0% 3.1% 3.3% 3.3% 3.2% 3.3% 3.2% 2.6% 3.1%
Five 1.5% 1.2% 1.2% 2.1% 1.5% 1.4% 1.5% 1.3% 1.4%
Six or More 5.3% 4.3% 46% | 103% | 29.4% 6.2% 8.1% 3.5% 5.9%
gr“r[)erzdab'e 0.8% 0.8% 0.4% 1.0% 0.6% 0.7% 0.6% 0.8% 0.7%

APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999
Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999

Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego
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500,000-999,999

Contra Costa, Kern,
San Francisco,
Ventura
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250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare
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100,000-249,999
Marin, Merced,
Napa, Shasta
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Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 7. Facilitator Customers, by Educational Level

P OPULATI ON

HIGHEST GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
EDUCATIONAL A B € D E TOTALS
LEVEL
COMPLETED n=11,108 | n=5,910 | n=4,398 | n=1,443 | n=597 |n=12143 | n=5,067 | n=6,246 | N=23,456
3rd Grade 1.4% 2.0% 2.0% 1.2% 2.0% 1.5% 1.7% 1.9% 1.7%
6th Grade 3.7% 3.7% 3.0% 1.1% 0.3% 4.0% 2.3% 2.8% 3.3%
8th Grade 9.1% 9.2% 12.0% 8.6% 10.7% 9.2% 11.7% 9.0% 9.7%
12th Grade 42.1% 47.7% 40.8% 40.0% 42.7% 41.1% 41.7% 484% | 432%
Some College 32.5% 27.5% 30.8% 34.4% 31.1% 32.1% 31.4% 286% | 31.0%
College Graduate 8.2% 6.7% 8.1% 10.1% 10.0% 8.7% 7.7% 6.8% 8.0%
E?;}gsr;%‘r’lztle’ 2.3% 2.3% 2.20% 3.4% 2.8% 2.7% 2.3% 1% | 24%

Table 8. Facilitator Customers, by Gender and Case Characteristics

POPULATION
GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED [ n= [AcerecATE
A B © D E TOTALS

GENDER

Male 53% 43% 47% 48% 54% 55% 46% 40% | g | 49%
—
(%}

Female 47% 57% 53% 520 46% 45% 54% 60% | | 51%

o

(21‘nAy‘ Lr;‘g‘é')"eme"t 49% 48% 51% 60% 75% 53% 56% 41% g 51%
CASETYPE
Dissolution/Legal 428% | 491% | 297% | 331% | 493% | 380% | 345% | 54.6% 40.5%
Separation/Nullity
Private Paternity 11.7% 8.5% 8.1% 93% | 10.1% 8.9% 92% | 13.3% 9.9%

. . (=}
DomesticViolence | g g4 9.8% 5.4% 3.1% 3.9% 7.9% 5.5% 94% ||  75%
Prevention Act S
Title IV-D Action 36.7% | 27.0% | 169% | 383% | 436% | 413% | 199% | 17.6% 30.2%
Other 3.9% 3.3% 0.9% 1.9% 2.7% 3.8% 1.4% 2.4% 2.8%
Two or More 194% | 153% | 115% | 17.8% | 29.7% | 205% | 141% | 125% | S| 17.4%
Cases <)
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Table 9. Assistance Requested by Facilitator Customers

P OPULATI ON
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GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ISSUE A B @ D = TOTALS

n=11,380 | n=6,490 | n=4,836 | n=1,490 | n=1,166 | n=12,545 | n=6,074 | n=6,743 | n=25,362
Child Support 39.1% 35.1% 34.2% 39.0% 69.8% 40.8% 38.5% 34.5% 38.5%
Spousal Support 5.5% 6.6% 6.7% 6.5% 9.9% 5.7% 6.9% 6.8% 6.3%
Child Custody 26.8% 27.0% 28.7% 33.3% 14.8% 25.5% 27.8% 29.2% 27.0%
Child Visitation 20.6% 21.7% 15.3% 19.9% 8.3% 20.5% 13.8% 21.7% 19.2%
Divorce 24.9% 23.5% 25.7% 20.4% 12.7% 20.4% 24.4% 29.8% 23.9%
Establish Paternity 6.1% 5.6% 3.9% 4.2% 5.7% 6.1% 4.2% 5.1% 5.4%
Responsive Papers 10.8% 8.4% 10.0% 11.7% 10.8% 11.1% 10.0% 8.3% 10.1%
Driver’s License 3.3% 2.0% 2.6% 1.8% 2.7% 3.8% 2.3% 1.1% 2.7%
Arrears 7.5% 6.7% 6.8% 7.3% 21.4% 8.5% 9.0% 5.4% 7.8%
Wage Assessment 7.0% 6.1% 5.4% 4.3% 11.6% 6.8% 6.1% 6.4% 6.5%
Violence 1.9% 2.7% 2.1% 1.7% 1.5% 2.0% 2.2% 2.3% 2.1%
Restraining Order 6.5% 12.3% 8.9% 6.9% 1.9% 6.9% 8.3% 10.7% 8.2%
Other 10.8% 18.4% 9.0% 12.0% 5.7% 11.7% 9.1% 16.1% 12.2%

APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
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San Bernardino,
San Diego
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500,000-999,999
Contra Costa, Kern,
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Napa, Shasta

GROUP E
Under 100,000
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URBAN
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San Francisco,
Santa Barbara,
Ventura
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Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 10. Assistance Provided by Facilitator

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ISSUE A B © D E TOTALS

n=12,094 | n=5,435 | n=5,012 | n=1,881 | n=1,657 | n=14,454 | n=6,319 | n=5,306 | n=26,079
Child Support 60.9% | 515% | 731% | 749% | 827% | 611% | 756% | 566% | 63.7%
Spousal Support 8.5% 75% | 23.4% 97% | 13.9% 75% | 220% | 102% | 11.6%
%“rf]teog{]’are 173% | 112% | 57.2% | 160% | 229% | 196% | 452% | 106% | 24.0%
Health Insurance 4.3% 3.8% 7.1% 32% | 10.5% 3.3% 6.9% 7.5% 5.0%
Support Arrears 94% | 138% 77% | 146% | 159% | 133% 7.8% 77% | 10.8%
Efg)'grfeasre 1.2% 1.5% 2.8% 3.1% 0.6% 1.8% 1.5% 1.7% 1.7%
Multijurisdictional 1.5% 2.3% 1.0% 0.7% 2.9% 1.8% 0.9% 1.8% 1.6%
Other 446% | 61.9% 9.0% | 290% | 120% | 440% | 111% | 547% | 38.2%

Table 11.Assistance With Forms

P OPULATI ON

TYPE OF GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
FORM A B © D E TOTALS
n=6,724 | n=4,468 | n=3,128 | n=655 | n=500 | n=7,294 | n=3,431 | n=4,750 | n=15475
Fee Waiver 337% | 280% | 39.0% | 200% | 27.0% | 312% | 364% | 311% | 32.3%
LZ%Omeepense 405% | 231% | 342% | 214% | 418% | 39.6% | 327% | 247% | 335%
Petition 191% | 175% | 166% | 228% | 132% | 158% | 185% | 214% | 181%
Response/
s 144% | 113% | 120% | 205% | 190% | 145% | 138% | 115% | 13.4%
OCS/Motion 509% | 485% | 538% | 442% | 27.0% | 535% | 495% | 446% | 49.7%
Ex Parte 6.4% 59% | 18.6% 3.5% 0.2% 7.6% | 16.7% 3.7% 8.4%
;g\ﬁgi\f Revocation | 5 oy 8% 1.3% 0.3% 0.2% 3.9% 0.8% 0.4% 2.1%
Stipulation & 2.4% 2.8% 3.8% 49% | 12.0% 3.3% 4.5% 2.2% 3.2%
Order
S;‘;firngfter 17% 7.0% 2.6% 1.8% 1.4% 3.3% 2.5% 4.2% 3.4%
X\fs‘ggsment 47% 4.1% 2.7% 1.4% 6.0% 3.9% 2.6% 5.3% 4.0%
Judgment 8.0% 7.9% 8.5% 4.4% 9.2% 6.3% 86% | 10.0% 8.0%
Other 240% | 319% | 24.0% 72% | 254% | 232% | 202% | 331% | 25.6%
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Table 12. Courtroom Assistance APPENDIX

P OPULATI ON KEY:
POPULATION

COURTROOM GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
SERVICE A B C D E TOTALS gROLiPOg\O 000
ver 1, y
PROVIDED n=1,378 | n=459 | n=196 | n=149 | n=121 | n=1,746 | n=398 | n=159 | n=2,303
Alameda, Orange,

- Sacramento,
Readiness 475% | 253% | 796% 34% | 769% | 416% | 595% | 384% | 445% san Bernardino,
Interview San Diego
Litigants 282% | 290% | 658% | 685% | 826% | 289% | 79.1% | 214% | 37.0% GROUP B
Financial . . . . ) ) ] ) . 500,000-999,999
Modintion 5.9% 11.8% 4.6% 13% | 24.0% 6.8% 9.5% 11.9% 7.6% Contra Costa, Kern.
Support San Francisco,
Calculations 9.5% 181% | 526% 67% | 39.7% 11.2% | 384% 17.0% 16.3% Ventura
Order After GROUP C
Hearing 40.7% 12.9% | 515% 0.7% 08% | 351% | 25.6% 50% | 314% 250,000-499,998
Financial Santa Barbara,
Stipulations 2.1% 7.4% 3.6% 2.7% 3.3% 3.3% 2.5% 6.3% 3.4% Sonoma. Stanislaus,

Tulare
Procedural
Information 423% | 655% | 551% | 27.5% | 86.0% | 47.7% | 57.8% | 459% | 49.3% CROUP D
Educational 100,000-249,999
. 0, 0, 0, 0, 0, 0, 0, 0, 0,
Matorials 1.6% 92% | 44.4% 2.7% 0.0% 36% | 21.9% 3.1% 6.7% Marin, Merced.

. Napa, Shasta

Special Master 0.1% 0.0% 0.5% 0.0% 0.0% 0.1% 0.3% 0.0% 0.1%
GROUP E
Referrals 7.4% 85% | 15.3% 0.7% 4.1% 7.6% 8.8% 5.7% 7.7% Under 100,000
Lake, Nevada,
Other 3.9% 15.3% 12.2% 5.4% 9.9% 7.6% 5.3% 9.4% 7.3% Sierra, Trinity
URBAN
Alameda, Contra
Costa, Marin,
Orange, San Diego,
. San Francisco,
Table 13.Telephone Assistance Santa Barbara,
Ventura
RURAL
P OPULATI O N Lake, Merced,
Nevada, Shasta,
GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE Sierra, Stanislaus,
SERVICE A B C D E TOTALS Trinity, Tulare
REQUESTED n=3,226 | n=872 | n=3,657 | n=770 | n=585 | n=4,607 | n=3,622 | n=881 | n=9,110 MIXED
General Kern, Napa,
. 5220 | 811% | 753% | 91.2% | 41.7% | 650% | 66.7% | 77.3% | 66.9% Sacramento,
Information .
5 Jural San Bernardino,
Information 276% | 572% | 244% | 396% | 200% | 268% | 257% | 607% | 29.7% Sonoma
gf;&?ﬁ?f'gmati on| 48% | 28.0% 2.5% 59% | 17.6% 8.0% 51% | 10.1% 7.0%
g‘;‘l’fuol;tions 0.7% 5.5% 1.2% 3.1% 1.2% 1.2% 1.2% 5.4% 1.6%
Referrals 11.6% 5.8% 2.9% 19.0% 8.4% 11.4% 3.9% 6.8% 8.0%
g;'l'osvafﬁ';’ 713% | 27.6% 21% | 232% | 191% | 54.8% 39% | 27.8% | 32.0%

Make Appointment | 38.3% 12.6% 7.3% 29.0% 25.0% 35.0% 8.6% 6.4% 21.7%
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APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999

Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999
Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 14. Other In-Office Assistance

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ASSISTANCE A B © D E TOTALS
REQUESTED n=9,685 | n=5,233 | n=4,527 | n=1,270 | n=983 |n=11,191 | n=5,390 | n=5,117 | n=21,698
Document Review | 616% | 69.0% | 67.0% | 344% | 537% | 584% | 50.6% | 748% | 62.6%
?:L;ﬁ)fu?;ions 143% | 166% | 113% | 183% | 353% | 180% | 11.6% | 137% | 154%
mg:‘;t'fgn 2.0% 2.4% 0.5% 0.7% 7.1% 2.7% 1.4% 1.0% 2.0%
g't?ﬁﬂgﬁ'ons 0.8% 1.8% 0.5% 0.9% 0.5% 1.3% 0.2% 1.1% 1.0%
ﬁ]rf‘(’)crfg:t'if‘)'n 87.7% | 797% | 894% | 8L6% | 721% | 87.9% | 87.9% | 759% | 85.1%
Eﬂ:ﬁgﬂfrga' 9.4% 6.7% 6.4% 8.6% 13% | 11.7% 2.5% 4.5% 7.7%
Educational Videos |  7.3% 0.3% 0.7% 0.2% 1.0% 6.6% 0.2% 0.3% 3.5%
Referrals 20.7% 6.3% 65% | 15.8% 73% | 21.9% 5.4% 30% | 134%
Arrearages 6.5% 9.4% 2.6% 92% | 16.1% 9.6% 3.5% 5.0% 7.0%
Jsidt?;‘;'izgs 2.7% 3.5% 0.5% 0.6% 2.7% 3.5% 0.7% 1.3% 2.3%
Other 10.4% 9.2% 2.1% 7.0% | 158% | 10.4% 3.6% 9.1% 8.4%
Table 15.Time per Customer Contact

POPULATI O N

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
TIME A B © D E TOTALS

n=14,046 | n=6,840 | n=8,057 | n=2,064 | n=1,645 | n=16,351 | n=9,454 | n=6,847 | n=32,652
0-15 min. 538% | 510% | 50.7% | 47.9% | 39.8% | 541% | 522% | 437% | 5L4%
16-30 min. 179% | 296% | 30.6% | 27.3% | 208% | 185% | 3L5% | 29.8% | 24.7%
31-60 min. 126% | 114% | 141% | 151% | 225% | 133% | 120% | 154% | 13.4%
1-2 hrs. 8.5% 5.2% 3.8% 8.0% 7.0% 7.2% 3.6% 9.1% 6.6%
2-3 hrs. 3.6% 1.8% 3% 1.0% 0.4% 3.4% 0.3% 1.3% 2.1%
3-4 hrs. 1.9% 0.3% 0.0% 0.0% 0.1% 1.7% 0.0% 0.1% 0.9%
4+ hrs. 1.4% 0.1% 0.0% 0.1% 0.0% 1.2% 0.0% 0.1% 0.6%
Er”rgeridab'e/ 0.4% 0.6% 0.4% 0.5% 0.4% 0.5% 0.4% 0.5% 0.5%
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Table 16. Sources of Referrals APPENDIX

P OPULATI ON KEY:
POPULATION

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE

SOURCE OF A B C D E TOTALS GROUP A

REFERRAL n=11,319 | n=6,634 | n=4,955 | n=1,531 | n=1,305 | n=12,636 | n=6,339 | n=6.769 | n=25744 Over 1,000,000
Alameda, Orange,

Sacramento,
Judge 10.8% 7.9% 9.7% 6.2% 21.5% 11.4% 11.2% 6.5% 10.1% San Bernardino,
San Diego
2 1 0, 0, 0, 0, 0, 0, 0, 0, 0,
Clerk’s Office 23.5% 30.1% 24.1% 14.6% 19.4% 21.9% 23.3% 30.6% 24.6% GROUP B
D.A. Family 500,000-999,999
Support 20.7% 19.8% 23.2% 30.3% 37.1% 24.0% 25.2% 16.5% 22.3% Contra Costa, Kern,
San Francisco,
Bar Association 0.4% 0.4% 0.1% 0.2% 0.2% 0.5% 0.1% 0.3% 0.3% Ventura
GROUP C
0, 0/ 0, 0 0, 0 0 0/ 0,
Attorney 4.0% 2.9% 3.5% 3.4% 5.0% 4.1% 3.4% 2.9% 3.6% 250,000-499,999

Santa Barbara,

Friend 147% | 158% | 162% | 191% | 10.6% | 135% | 162% | 17.8% | 153% Sonoma. Stanislaus,
: Tulare
Family Court
Sorvices 10.2% 6.3% 80% | 10.2% 4.6% 9.7% 7.5% 7.3% 8.5% GROUP D
100,000-249,999
Other Facilitator 2.7% 2.3% 3.2% 3.3% 2.0% 2.7% 3.1% 2.3% 2.7% .
Marin, Merced,
Napa, Shasta
Newspaper 0.1% 0.3% 0.6% 0.1% 0.0% 0.2% 0.5% 0.2% 0.3%
GROUP E
Pamphlet 2.4% 1.6% 3.9% 1.8% 3.0% 2.7% 2.9% 1.7% 2.5% Under 100,000
Lake, Nevada,
Other 17.7% | 226% | 159% | 203% | 136% | 17.8% | 16.6% | 219% | 18.6% Sierra, Trinity
URBAN
Alameda, Contra
Costa, Marin,

Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Family-Focused Courts

quently.t In 1998, litigants filed 5 million domestic relations cases—divorce,

child custody, child support, domestic violence, adoption, and paternity—in
state courts. Domestic relations cases constituted 34 percent of all civil filings. In
addition, 2.1 million juvenile cases—delinquency, truancy, and abuse and neglect—
were filed that year.

To provide effective service to the public as well as to cope with high caseloads,
the court system must make itself more accessible, even friendly, to families who
need to maneuver through it. This article discusses the development of a “family-
focused court,” a consumer-oriented court of either special or general jurisdiction
that responds to this need. Such courts view families not as cases to be disposed of,
but as consumers entitled to delay-free and competitively priced services. Family-
focused courts provide access to services that heal and protect children and their fam-
ilies wherever possible as they resolve cases in a timely and effective manner.

Some of the approaches available to family-focused courts include the “one-
family/one-judicial-officer” model of case assignment (used even by jurisdictions that
do not have separate family courts), innovative methods of case coordination, and
effective coordination of both court-based and social services for families. This arti-
cle reviews some of these practices as well as measures for assessing court perform-
ance in a family-focused court. When appropriate, the article highlights as examples
the practices of particular courts currently using these approaches.

Families come to court for many reasons, and some families return to court fre-

FAMILY-FOCUSED MODELS

A family-focused court usually assigns one judicial officer or a team of experts to
handle a single family’s case from beginning to end. The way in which information
about a family is shared among courts is an important concern of the family-focused
court. The court also strives to provide consistent representation and appropriate
services to families. Not every family-focused court will use all of the approaches dis-
cussed here, but each will employ some of them.

THE ONE-FAMILY/ONE-JUDICIAL-OFFICER MODEL
The one-family/one-judicial-officer model is often considered the heart of a family-
focused court.® This approach is based on the premise that a judicial officer who is
aware of a family’s various legal concerns and social dynamics can make more
informed and effective decisions than could several different judicial officers han-
dling individual cases involving a single family. A single judicial officer can become
more familiar with the details of each family’s crisis and better address the family’s
needs and foresee future difficulties. Families might more readily obey court orders
if they knew they would have to appear before the same judicial officer.

On the other hand, concern has arisen that a judicial officer’s familiarity with a
family and its issues will lead to prejudgment and that one judicial officer may not

Carol R. Flango, M.A.
National Center for State Courts

The increasing volume and complexity of fam-
ily caseloads place significant constraints on
the ability of courts to both address the needs
of families and effectively manage cases. Many
jurisdictions have instituted a family court to
improve handling of family cases and coordi-
nation of needed family services. Other juris-
dictions have developed innovative approaches
that do not require a change in organizational
structure. This article discusses components of
a “family-focused court,” defined as a court
hearing cases involving children and families
with a consumer orientation. It also reviews
five principles, based on the Trial Court
Performance Standards, by which to assess a
court’s success. B

Material for this article is drawn from the State
Justice Institute project “Court Coordination of
Family Cases” (SJI-96-12C-B-222). The mono-
graph, How Are Courts Coordinating Family
Cases?, is available for a nominal mailing charge
from the National Center for State Courts, 300
Newport Avenue, Williamsburg, VA 23185.
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have the expertise needed to deal with them all. Experi-
ments conducted in Oregon may help alleviate these
concerns. In Bend, Oregon (Deschutes County), general-
jurisdiction circuit court judges carry a general caseload
but are also responsible for coordinating a limited number
of family law cases. One judicial officer is assigned to a
family and hears all matters, civil and criminal, related to
that family. That judge becomes responsible for all matters
relating to domestic violence, dissolution, substance abuse,
criminal proceedings, and children’s welfare involving the
family’s members. Because of their general experience,
these judges have proved able to handle the diverse case-
load of the unified court. Motions to recuse judges based
on overfamiliarity and possible prejudice have been rare.*

THE ONE-FAMILY/ONE-JUDICIAL-OFFICER/
ONE-TREATMENT-TEAM MODEL

King County, Washington (Seattle), uses a team approach
to oversee cases involving families engaged in multiple
court proceedings or those who present single cases involv-
ing issues such as mental illness, substance abuse, or the
physical or sexual abuse of children. The multidisciplinary
team consists of a family court judge, a commissioner, and
a case manager.® The case manager develops a case profile
from a review of active and inactive cases involving the
family, including existing orders, reports, investigations,
services, and pending hearing dates. After completion of
the profile, the team reviews the case to see if it qualifies
for case management by a judicial commissioner.

In Wisconsin and some other states, commissioners
decide uncontested cases and narrow issues in contested
cases, thereby saving valuable judicial time. Such a prag-
matic approach may seem to run counter to the one-
family/one-judicial-officer model. Nevertheless, the
American Bar Association urges both the use of a family
court and the use of hearing officers, mediators, court
social workers, and other court personnel to handle
numerous tasks currently performed by judges.®

Perhaps this variation—what we can call the “one-
family/one-treatment-team” model’—nbetter realizes the
possibilities inherent in the family-focused court than does
the “one-family/one-judge” model. According to Cather-
ine Ross, chair of the ABA's Committee on the Unmet
Legal Needs of Children, “[c]ourts should have well-
trained resource personnel at all levels, including magis-
trate hearing-officers, special masters, mediators, court
clerks, social workers, and other service providers, who
can perform triage.”® Teams composed of professional
court staff can proactively manage each case by providing
intake, screening, assessment, calendar coordination, and
case-monitoring services to the parties and to the judicial
officers.*

CASE COORDINATION: SHARING
INFORMATION
In Miami, Florida, case managers and other staff of the
family court and the domestic violence court coordinate
cases that affect both courts. Judicial officers in each court
are informed of other cases involving the parties and of
actions taken in those cases at the time of hearings on
their respective cases. For example, the Miami-Dade
County Domestic Violence Court obtains information on
related cases from the restraining order petition prepared
by an intake counselor from a personal interview with the
“client” and from searches of civil, family, and criminal
court databases. In addition, specialized court administra-
tion staff members assist all clients in preparing petitions
for restraining orders, refer domestic violence petitioners
to social services available in the community, and consid-
er safety planning.®

This case management model facilitates coordination
among courts to ensure that custody and visitation dis-
putes involving domestic violence are adjudicated appro-
priately and do not result in conflicting orders. The model
may require organizational, staffing, and data manage-
ment changes, but it can be effective in addressing domes-
tic violence issues coming before the court through its
civil, family, and criminal divisions.

CASE COORDINATION: CONTINUITY IN
LEGAL REPRESENTATION
Continuity of legal representation is an important feature
of the family-focused model. Unnecessary delays may
result when new attorneys replace old ones. Valuable
treatment time is sacrificed while the new attorney
becomes familiar with the facts and issues of the case.
Family members feel more comfortable with attorneys
who know them and are familiar with their problems.
Design of a family-focused court therefore should
address whether continuity of nonjudicial actors who
come in contact with a family (such as prosecutors, pub-
lic defenders, and court-appointed attorneys) is important
in a single case and whether one representative should
participate in all of the proceedings involving a single
family. For example, a court should consider whether a
guardian ad litem who represents a child in juvenile court
should also represent that child in criminal court. Differ-
ent courts address these issues in different ways. In St.
Paul, Minnesota, one prosecutor is responsible for all
child abuse and neglect cases in the juvenile division and
also oversees the attorneys who prosecute criminal charges
that involve the same children as victims in the criminal
division.* In some courts, one staff member specializes in
screening cases. Examples include the courthouse facilita-
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tor in Seattle, Washington, and the Family Advocate
Screening Team in Bend and Medford, Oregon.*

CASE COORDINATION: USING CASAS
Court-Appointed Special Advocates (CASAS) assist chil-
dren involved in dependency, abuse, and neglect proceed-
ings in thousands of courts nationally. The CASA' role is
twofold: he or she is both an investigator and the child’s
advocate in court. The CASA gathers all relevant facts
concerning a child’s well-being and presents them to the
court. In jurisdictions where attorneys do not represent
child dependents of the court, CASAs may present rec-
ommendations to the court and act as advocates. In juris-
dictions where an attorney represents the child, the attor-
ney may use the recommendations of the CASA to assist
in the legal representation of the child.

In King County, Washington, the court, through its
CASA program, obtains the information it requires to
determine which services are needed by children and fam-
ilies and how these services can be coordinated. With
ongoing CASA assistance, the court is apprised of the
effectiveness of its orders and of case supervision. If a
subsequent petition in dependency is filed, the CASA
continues to represent the child and may be appointed in
that action as well. Research involving CASAs suggests
that children and families served by CASAs receive more
services from child welfare agencies than do children
without CASA representation.

CASE COORDINATION: USING

A COURTHOUSE FACILITATOR

Courts that administer family law cases have needed to
implement strategies to assist the large number of litigants
not represented by attorneys (pro ses). For example, King
County Superior Court uses trained paralegals as “family
law facilitators” to help pro se litigants. Law facilitators
provide a wide range of services, from instructing court
clients on which legal forms are needed to providing
information on how to initiate or respond to a marriage
dissolution. Facilitators also provide information about
court rules, procedures, hearing schedules, and ways to
improve pertinent court- or community-sponsored servic-
es and resources.

The assistance of family law facilitators enables a court to
be significantly more efficient in its work process and prod-
uct. With basic procedural questions being addressed prior
to the hearing date, far fewer continuances of scheduled
hearings should occur. More adequate self-representation
should result in higher-quality judgments and provide
more balance to proceedings when an attorney represents
the other party.
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CASE COORDINATION: USING FAMILY
GROUP CONFERENCING

Family group conferencing is an important means by
which to advance child and adult safety and strengthen
family unity. The family group conferencing model was
adapted from a practice in New Zealand, where this
approach was legislated in 1989 to address child welfare
and youth justice issues.

In Bend, Oregon, where family group conferencing is
employed, family members and related cases are first iden-
tified at intake. Families with cases before the family court
are then referred to a screening team composed of legal
counsel and representatives from agencies and local
schools. This team is known as the Family Advocacy
Screening Team (FAST); its primary task is to review the
family status and decide if a coordinated treatment plan
would be beneficial. It considers several factors: availabil-
ity of family members, prior history of services with social
service agencies, a family’s willingness to allow agencies to
share confidential information, and the complexity associ-
ated with the family’s social, legal, and administrative
issues. Following the screening team’s review, many fami-
lies are referred to a multidisciplinary treatment team for
coordination of services.

The multidisciplinary treatment team, preferably with
the family’s input, develops a comprehensive plan based
on family needs and interest. The team is composed of
line staff and representatives of the agencies working with
the family, staff from the children’s schools, and the fami-
ly's legal counsel. It meets jointly with the family and
shares information consistent with signed confidentiality
waivers. With extensive input, it develops a comprehen-
sive treatment plan for the family and assigns a lead
agency representative. The plan is filed with the court and
monitored actively for compliance by the court coordina-
tor through ongoing contacts with family and team mem-
bers and at subsequent family-team meetings. Those
accepted for coordination as a family case are assigned to
a judicial officer. The court coordinator files reports with
the judicial officer and participates in ongoing judicial
hearings.*

COORDINATING SERVICES TO
FAMILIES

Work to remedy the family crisis begins once the case
starts moving through the court. In many instances,
courts are service coordinators of last resort for dysfunc-
tional families, matching the needs of individuals to the
services available in the community. Courts are involved
as direct service providers in some proceedings, perform-
ing custody evaluations, domestic violence assessments,
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probation services, juvenile detention administration,
mediation, CASA service provision, and certain commu-
nity corrections functions. A single child may require the
services of a number of professionals, whether provided
within the court context or by service providers outside of
courts. These might include, for example,*

m A custody evaluator

m A visitation counselor

m A child support officer

m A child protection worker

m A school district representative in a truancy case

m A mental health case manager

m A guardian ad litem

m A public defender in a delinquency proceeding

m A probation officer in a delinquency proceeding

m Court-appointed attorneys in a delinquency proceeding
m Court-appointed attorneys in a custody proceeding
m Foster parents

The court’s role in the provision and coordination of
services involving children and families is expanding, not
because courts are assuming responsibilities once held by
child welfare and social service agencies, but because they
now recognize the need for coordination across courts and
agencies. State legislatures often impose a responsibility on
courts to see that services are delivered, and indeed, federal
law calls on courts to monitor social service agencies.

No matter what models they employ, in all the servic-
es they provide, the courts must maintain the role of neu-
tral arbiter. Social service agencies may advocate treatment
or side with one parent against the other, but courts must
maintain impartiality during the process and when mak-
ing their rulings. In child abuse and neglect cases, courts
can ensure that families obtain the services required by
their case plans and live up to their agreements in other
respects, such as attending anger management classes. At
times, the sanctioning power of courts can ensure treat-
ment. For example, juvenile delinquents may be ordered
to attend counseling or therapy, perform community serv-
ice, or attend residential treatment or training programs.
By the same token, courts can hold social service agencies
accountable to ensure that they provide quality services in
a timely manner and to determine whether written per-
manency plans are sound. Agencies may need to defend
their actions in court.

Effective processing in family law requires coordina-
tion with social service agencies. Courts must order, mon-
itor, and enforce case plans recommended by social serv-
ices professionals, sanctions carried out by law enforce-
ment agencies, and mandates imposed by federal and state
legislation. Professional staff is needed to coordinate the
delivery of the multiple services necessary for children and
their families.

COORDINATING SERVICES: USING LIAISONS
Several models of coordination between courts and social
service agencies are in use. Under one such model, courts
appoint liaisons to various social service agencies. In
Delaware, for example, social workers from the Depart-
ment of Services to Children and Families are located at
the family court to coordinate the agency’s activities.
These liaisons also serve as an informational resource on
community agency services to any official engaged in fam-
ily court work.*®

Representatives from social service agencies work at the
Louisville, Kentucky (Jefferson County), court.” Each
judicial officer has a social worker on staff who is present
in the courtroom to assist in making determinations as
well as in linking families to social services and to provide
other nonlegal public and private assistance.

COORDINATING SERVICES: REACHING OUT
TO THE COMMUNITY
Coordination may also occur at the community level,
with both courts and social service agencies involved as
active participants. Jackson County, Oregon, is a statewide
leader in the comprehensive integration of services. Work-
ing closely with the state’s Department of Human
Resources, partner agencies have made great strides in
eliminating fragmented service delivery to their clientele.

Recognizing the importance of creating a partnership
with the community it serves, the Jackson County Court
created a Family Law Advisory Committee (FLAC).®® It
consists of 12 judges, court administrators, attorneys, and
court-related professionals and is staffed by the state judi-
cial department. After considering several alternative
models of coordination, in 1998 the Jackson County
Court and FLAC created a Community Family Court, so
named to reflect its commitment to partnerships with the
community and service providers. This court not only rec-
ognizes that early identification of families in need of serv-
ices requires both court and social services support, but
also holds families accountable for compliance with court
mandates and social services requirements.

In Jackson County, a “one-stop shop” houses 17 agen-
cies and brings the local agencies together to work with
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family cases. Of course, all 17 agencies are not to be
involved in each family’s case, but the new family court is
an active sit-down participant with the agencies. The fam-
ily court coordinator attends team meetings to provide
information on court proceedings, participates in assess-
ing whether additional agency services might be needed,
and carries information back to the court. The court’s
administrator, Jim Adams, has suggested, “The family is
our focus, not the court, not the court staff. So we're just
one of the folks. We want to be flexible. We'll facilitate
and coordinate when appropriate, otherwise not.”

EVALUATING FAMILY-FOCUSED
COURTS

With so many different issues affecting families and their
successful court experience, gauging the success of family-
focused courts is difficult. Creating a family court does
not automatically guarantee that service delivery will be
efficient and effective. Evaluation is needed to see where
success is achieved and where opportunities for improve-
ment persist. Some jurisdictions that do not have family
courts may be more successful at delivering services to
children and families.

To determine which procedures work best, courts must
establish evaluation criteria. All procedures should be
evaluated against stringent outcome criteria so that chil-
dren and families benefit regardless of the court structure
used by the various states.

Five proposed criteria for evaluating court perform-
ance on family matters are:?

1. Highest-quality professional court decision making

This criterion means that each case is given individual
attention and similar cases are treated alike. It also
means resolving the underlying issues so that families
do not repeatedly return to court and are not required
to make frequent, unnecessary appearances in court.
Families’ active involvement in determining a mutual-
ly acceptable settlement of the issues in dispute
enhances the probability of a final resolution. It is very
important to give each individual case the attention it
deserves and to give each family member his or her day
in court. Whether through structure or process, juris-
dictions should move to consolidate legal issues when
dealing with a single family.

To meet these objectives, a family-focused court
must have judicial leadership that is committed, spe-
cialized, and in place long enough to mobilize com-
munity support. Judicial leadership is needed to pro-
mote the growth of resources and processes that will
realize society’s goals for the court and achieve coordi-
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nated jurisdiction over the family. This type of involve-
ment in the community is different from the tradi-
tional role played by judicial officers, but it is absolute-
ly critical for a family-focused court.

. Collaboration of courts and social service agencies to

tailor services to the strengths and needs of families

Family-focused courts are most successful in a sup-
portive environment where the community and all of
its agencies work together to strengthen families and
move them toward self-sufficiency. Some social service
agencies have implemented policies requiring that the
development of case plans be based on the strengths of
a family and its members, and not be strictly deficit
driven. The basic premise is that an integrated
approach, through a family-focused court, will pro-
mote better-quality court decision making by provid-
ing judicial officers and judicial hearing officers with
accurate and complete information about the family. It
also will make the best use of limited community
resources to strengthen families.

Indeed, by working together, courts, social service
agencies, and the community may be able to increase
the total amount of treatment and other services avail-
able to families. “Services” are broadly defined to
include not only social services, but also community,
school, and enforcement services. Both courts and
service agencies need to ask, “Are families receiving the
services they need, and are services delivered in a fash-
ion needed to produce the desired results?” Courts
need to coordinate with executive-branch depart-
ments, schools, and community organizations to avoid
duplication of service programs and to prevent
issuance of orders that unknowingly are counterpro-
ductive to existing treatment and rehabilitation efforts.
Courts and human social service agencies benefit when
liaisons are established and they communicate regular-
ly with one another.

The Family Self-Sufficiency Scale developed by
Jackson County, Oregon (see figure, page 104), is a
particularly helpful index to measure family progress.
A copy of this scale is kept in each family’s folder, and
the family court coordinator administers the scale
periodically to measure outcomes.

. Expedient and cost-effective dispute resolution

Courts need to provide families with the forum to
resolve disputes without undue hardship, cost, or
inconvenience. Court procedures that adjudicate cases
involving children and families need to be simplified
and readily accessible to the public, especially to
unrepresented litigants. Economic barriers should not
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Family Self-Sufficiency Scale

Client Name:

Rater (Name/Role):

Rating: Pre Progress

Circle most descriptive rating words in each area. Use N/R to indicate “unable to rate”

Self-Sufficiency

Post Follow-up

Self-Sufficiency Continuum and Ratings

Date:

Area 1 2 3
Program Refusing/resisting Minimal/passive Some Moderate Regular/active
Participation involvement involvement
Child None Friend/relative/ Noncertified/stable | Certified/stable Stable with backup
Care unstable
Housing Homeless Unstable/unsafe Friend/family/ Substandard rental | Adequate rental/

residential program own home
Employment No/poor work Employment Subsidized work/ Part time/seasonal/ | Full time*

history or job search | training/job search Jobs Plus temp*
Partner Current domestic Recent DV Big conflict/issues/ Adjusting/single Healthy relationship
Relationship violence/stalking harassment recent sep/divorce or self-sufficient single
Parent-Child Founded case Issues of abuse/ Need parent-child Adequate Healthy parent-child
Relationship abuse/neglect neglect/poor parent- | relationship parent-child relationship
child relationship improvement interaction

Parent Education/
Literacy

HS dropout/
low literacy

Educational/
literacy assessment

Participating in
ABE/GED/ESL

Finished basic ed/
functional literacy

Career training/
college

completed literacy program
Youth Risk/ Severe risk A&D/ High risk/multiple Moderate risk/ Low risk/ Successful youth
Resiliency deling/drop out Problems some issues few issues development
School Dropped out/ Frequent absences Sporadic attendance/ | Moderate absences/ | Regular attendance
Attendance not enrolled (without good cause) | chronic tardiness tardiness
Family Emergent care only/ | Neglect of care/ Identified medical Periodic health care | Regular/preventative
Health serious medical prob | no health provider provider care
Substance Suspected/denial/ Admitted/confirmed/ | Screened/started TX/| In treatment/ Ongoing recovery/
Abuse no treatment no treatment little progress making progress functional
Mental Severe or chronic/ | Assessed/needed TX; | Assessed/started TX | In treatment/ Ongoing recovery/
Health in crisis/no TX refused making progress functional
Community None/unhealthy Minimal; some Occasional/uses Involved in 1+ Regular volunteer
Involvement community conflicts | previously community resources| community activities
Level of Public Eligible but TANF/ FS/IOHP/ERDC Off public Off public assistance
Assistance not participating cash assistance with co-pay retention| assistance 6 months
Family Unable to meet Meets basic needs/ Able to meet Able to meet basic | Able to pay bills with
Income basic needs debt/unpaid bills basic needs/ needs/some some discretionary

timely debt payment | discretionary income | income/savings

Criminal In jail Supervised probation | Unsupervised Finished probation No recidivism
Justice probation for 6 months

Transportation

No vehicle and
suspended/no license

Either no vehicle
or no license

Unreliable car/
no insurance

\ehicle OK/
has license

License/insurance/
reliable vehicle

Pretest Date:

Post-test Date:

Protocol: standard confidentiality procedure

Put a #1 in scale boxes indicating pretest score

Put a #2 in scale boxes indicating post-test score
*Write hourly wage in corner of these boxes

Reprinted, with changes, from Carol R. Flango et al., How Are Courts Coordinating Family Cases? 88 (National Ctr. for State Courts 1999).
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prevent families from using courts. Night courts,
information kiosks, and court child-care centers are
examples of court efforts that give clients easier access
to courts.* Clarifying legal proceedings for lay persons
and eliminating confusion caused by excessive use of
“legalese” are also priorities. Courts must acknowledge
the difficulties encountered by the public in interpret-
ing complex legal concepts, rules of law, and terms of
art and must accept the responsibility to proactively
assist unrepresented litigants.

4. Timely case resolution

Timeliness is a consideration in the resolution of all
disputes. It is especially critical when children are
involved. Delay in resolution may cause a child to
remain in a potentially dangerous situation or post-
pone his or her return to the home of a parent or place-
ment with another relative. The length of time
required to resolve general family issues also should be
expedited, but not to the extent that the speed
infringes on the parties’ due process rights. Timely res-
olution limits the exposure of families to emotionally
charged issues that can have a detrimental impact on
children and adults. In addition, family courts must
always be mindful of the child’s sense of time.

To ensure timely case resolution, courts need to
provide aggressive case management. From intake to
case resolution, courts need to track a family’s progress
through the court system. Eliminating duplicative and
conflicting orders will also help move cases through the
system.2 Over the long term, a unified system can help
cut costs through prevention efforts that help break the
cycle of violence, so that in the future some families may
avoid the courts altogether. It can also assist a commu-
nity to pool its resources in innovative and useful ways,
such as offering social services within the courthouse
and using the community more as a service tool.

5. Satisfaction of litigants

Client assessment of the judicial officer’s courtroom
demeanor, the helpfulness of court staff, and the time-
liness of court proceedings can measure whether chil-
dren and families are treated with objectivity, dignity,
and respect. Court clients, however, also have respon-
sibilities to complete service plans, comply with court
orders, and, ultimately, achieve sufficient strength to
leave the supervision of courts and service agencies.

CONCLUSION

A family-focused court provides an effective judicial
response to intrafamilial problems.z Courts make critical
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decisions in the lives of children, and these decisions need
to be made thoughtfully and at the proper pace. Many of
the family-focused models discussed here, such as the
one-family/one-judicial-officer model, the unified case
management approaches, and the coordination of services
between courts and agencies, will help courts to help
families.

Courts need to make a real commitment to families
not only so that their cases are heard and resolved, but also
so that the problems of families and children are actively
addressed and treated rather than exacerbated. Family-
focused courts treat families holistically by placing each case
within the context of their overall family history. Family-
focused courts should treat families efficiently to coordi-
nate the delivery of services, humanely to minimize the
strain of the court process, and fairly to respect each mem-
ber’s due process rights. Finally, all of these practices need
to be evaluated to determine how well the family-focused
court is operating.
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Attachment, Bonding, and
Reciprocal Connectedness

Limitations of Attachment Theory
in the Juvenile and Family Court

visitation issues. These are among the most difficult decisions that judges face.

They must consider numerous factors: parental competence to rear children,
family dynamics, possibly the wishes of the child, and the overriding concern, the
“best interest” of the child.t

It is no wonder that many judges turn to mental health experts>—psychiatrists,
psychologists, marriage and family therapists, and social workers—for guidance in
making these decisions.® The law permits mental health experts to give opinions on
many aspects of a case involving child custody and visitation issues. These include
the mental status of family members, which living and visitation arrangements
would be in the best interest of the child, and whether a parent-child relationship
should be preserved or terminated.*

Several mental health concepts have crept into the legal vocabulary. An informal
survey of judges in California revealed that many judges rely on mental health
experts to give opinions on whether a parent or other caretaker is “bonded” or
“attached” to the child and, conversely, whether the child is “bonded” or “attached”
to the parent/caretaker.> Some courts regularly order bonding studies, and attorneys
on occasion ask for them to help guide the court’s decision on what the future rela-
tionship between a child and a parent/caretaker should be.® Bonding studies are also
used to assist courts in deciding questions regarding (1) permanency planning, (2)
foster care, (3) a parent’s capacity to form a nurturing relationship, (4) the advisabil-
ity of continued group-home care, (5) custody disputes between parents or between
a parent and other potential caretakers, (6) the termination of parental rights, and
(7) other placement decisions.

The purpose of this article is threefold. First, it reviews the history of the clinical
concepts of bonding and attachment. It then introduces the concept of reciprocal
connectedness along with its forensic and neurodevelopmental rationale. Second, it
presents representative examples of different current legal applications of the con-
cepts of bonding and attachment. It discusses the limitations and pitfalls of using
these concepts to make child placement determinations and suggests that the con-
cept of reciprocal connectedness takes better account of the child’s overall neurode-
velopmental and emotional needs. Third, it offers some suggestions for how judicial
officers might best use mental health expertise in child custody cases. In particular,
it argues that the term “attachment” (as usually conceived) is too narrow to be of
much use to the court because it focuses primarily on security-seeking on the part of
the child. The article presents “reciprocal connectedness” as more suitable for judi-
cial use because it comprises both the processes of bonding and attachment and the
broader spectrum of human interactions necessary for normal brain and social

Family and juvenile court judges are asked daily to determine child custody and

David E.
Arredondo,
M.D.

EMQ Children
and Family
Services

Hon. Leonard
P. Edwards

Superior Court of
California, County
of Santa Clara

The terms “bonding” and “attachment” are
used in legal proceedings to describe critical
factors considered in child custody matters.
The authors believe these terms have outlived
much of their usefulness in the setting of juve-
nile and family courts. Because both terms
point primarily to the responses of one person
to another, they place insufficient focus on the
reciprocity of relationships between persons.
That reciprocity, the authors propose, should
be the principal area of the court’s concern.
Furthermore, the categorical nature of attach-
ment relations (as they are currently described)
is inadequate to describe the spectrum of
human relatedness seen in court. A review of
relevant case law reveals that mental health
evaluators, attorneys, and courts use the terms
Continued on page 110
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Continued from page 109

“bonding” and “attachment” loosely and casu-
ally. The authors suggest the term “reciprocal
connectedness” to denote a construct that
describes a spectrum of relationships between
children and their caregivers. A summary of
the history of attachment theory and a review
of recent research in brain development lead to
the conclusion that reciprocal connectedness is
a broad, accurate, and useful concept. The
authors also propose 14 points for considera-
tion to maximize the reliability and usefulness
of mental health evaluations in the setting of
juvenile and family courts. ®

The authors wish to thank Judge William Jones,
Jonathan Gould, Ph.D., Lyn Farr, L.C.S.W., and
Jim Radcliff for their assistance in the writing,
editing, and preparation of this manuscript.

development. Its use will enable judges to assess more accurately the true condi-
tion of parent-child relationships and, thus, to make better decisions.

RATIONALE AND BACKGROUND

It could be reasonably asked why there is a need to introduce a new term (recip-
rocal connectedness) into the forensic lexicon. The reasons are multiple, but they
can be summarized as follows: Attachment and bonding have evolved as concepts
that focus on security-seeking (the desire for proximity to a caretaker) to the rel-
ative exclusion of other critically important aspects of human relationships in the
context of development. The eminent British child psychiatrist Michael Rutter
has perhaps stated this most succinctly:

One of the major achievements of the initial attachment concept was the careful
distinction between attachment qualities and other features of relationships. Unfor-
tunately, the attractiveness of attachment theory has been rather a neglect of these
other features, together with an implicit tendency to discuss relationships as if
attachment security was all that mattered. Both Sameroff and Emde and Dunn have
drawn attention to the evidence that children’s relationships with other people are
complex and involve a range of different dimensions and functions. These include
connectedness, shared humor, balance of control, intimacy, and shared positive
emotions. If we are to understand the interconnections between relationships, it
will be necessary for us to take into account the range of dimensions that seem to
be involved. It seems unlikely that these will be reducible to a single process involv-
ing attachment security or any other postulated quality.’

Furthermore, once it is clearly understood that children can, do, and should
have relationships with more than one caregiver or sets of caregivers,® “[t]here is
a need both to consider dyadic relationships in terms that go beyond attachment
concepts, and to consider social systems that extend beyond dyads.”

Modern attachment theory addresses the dyadic nature of relationships but
excludes the wider system of relatedness in which most children participate. It
draws on historical and experimental psychological theory as its basis. Forensic
mental health professionals, however, have extended the concept of attachment
beyond its scientific and theoretical basis. When testifying about attachment,
experts may thus inadvertently give the false impression that their subjective clin-
ical impressions possess scientific validity. For example, the authors have heard
experts declare that because a child was bonded to her foster mother, she could
not be bonded to her biological mother.

This position assumes that a child bonds exclusively with one adult, that such
bonds admit no degrees, and that the existence and intensity of bonds do not
change as the child develops. All of these assumptions are dangerously misguided.
Consider that, “[a]lthough secure attachments predominate in most general sam-
ples, they are far from universal. In American samples, they average about 60%.
It would not seem sensible to regard 40% of infants as showing biologically
abnormal development.” Yet that is exactly what attachment theory would lead
a fact-finder to believe. If he or she accepts the testimony of experts on attach-
ment, the fact-finder may decide that the bonding/attachment or lack thereof
conclusively determines the quality of the relationship at issue. It is often the case,
though, that the expert may have no insight regarding the actual connectedness
between the adult and the child and little information on the quality of the child’s
relationship with that adult.

Forensic testimony based on attachment theory may mislead courts in three
ways. First, the concept of attachment draws distinctions in black and white,
whereas courts often need to decide questions in the gray areas of human rela-
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tions. For heuristic purposes, theoreticians and research
scientists classify attachments into four or five rigidly
defined categories (secure, insecure-avoidant, insecure-
resistant, ambivalent, or disorganized).** Though appro-
priate for research purposes, these categories are insuffi-
ciently subtle to describe in a forensic setting the rich and
complex spectrum of dimensions of human interrelated-
ness. Forensic experts need to recognize and openly
acknowledge this limitation of their testimony. The full
range and complexity of human relationships and the
developmentally dynamic context in which they occur do
not permit categorization in a manner sufficiently valid to
make them useful to juvenile and family court. In a foren-
sic setting, attachment theory is critically limited because
it describes attachment in terms of categories instead of
more accurately conceptualizing interrelatedness as a spec-
trum of continuously distributed variables.’? The concept
of reciprocal connectedness openly acknowledges the dif-
ficulty of categorizing human relationships. Instead, it
points to a spectrum of relatedness.

Second, attachment theory may mislead courts
because it excludes from its scope the attitudes of adult
caregivers—and those of most children, too. As applied,
the concept of attachment implies a unidirectional
process: A child bonds to an adult, with no action, or even
awareness, required on the part of the adult. In addition,
attachment theory is linked to a research paradigm with
very narrow application.”* By contrast, the concept of
reciprocal connectedness more sensitively characterizes
the child-caregiver relationship. It purposely points out
the bidirectional or reciprocal nature of a healthy rela-
tionship: Not only does the child connect with the care-
giver, the latter acknowledges and actively participates in
the relationship with the child. In addition, reciprocal
connectedness allows recognition of the multifaceted
character of a wide range of child-caregiver relationships.

Third, the concept of attachment is vague. As applied
in both research and forensic psychology, the terms
“bonding” and “attachment” have multiple meanings that
sometimes diverge from their ordinary meanings. When
several experts and child protection workers testify in
court about attachment, each may use the term to mean
something different from the others. This failure to con-
verge on a single meaning can confuse and possibly mis-
lead the court.

The new concept is also more compatible with the cur-
rent state of developmental neurobiology and modern
theories of personality and inborn temperaments. “Recip-
rocal connectedness” is a more apt term for describing
contemporary conclusions about the requirement of two-
way interaction for normal child development. Develop-
mental neurobiology has shown the importance of both
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reciprocity and connectedness for normal cognitive, emo-
tional, and social development. It offers a method of
approaching those issues that is essential for determining
the best interest of a developing child. “Reciprocal con-
nectedness” can help to capture and explain these findings
for courts. Fortunately, one does not need to be a neuro-
scientist to understand it.

BONDING AND ATTACHMENT
As suggested above, “bonding” and “attachment” can pos-
sess several different meanings depending on context.
One strain of meaning emerged with the development of
psychological attachment theory in the mid 20th century.
The research actually began by looking at human forma-
tion of bonds. For example, John Bowlby, the father of
attachment theory, has stated: “Ethological theory regards
the propensity to make strong emotional bonds to partic-
ular individuals as a basic component of human nature,
already present in germinal form in the neonate and con-
tinuing throughout adult life into old age.™*
Tautologically, “bonding” would be the process of
forming bonds. Over the years, the term has come to be
used synonymously with “attachment.” Thus, Bruce Perry
and others describe “bonding” as the “process of forming
an attachment.”® They explain:

The word attachment is used frequently by mental
health, child development, and child protection workers
but it has a slightly different meaning in these different
contexts. ... In the field of infant development, attachment
refers to ... the special bond that forms in maternal-
infant or primary caregiver—infant relationships. ... In
the mental health field, attachment ... has come to reflect
the global capacity to form relationships.*

Sometimes child protection workers, foster parents,
and group home providers do not differentiate unhealthy
dependency or emotional neediness from healthy “attach-
ment.” Failure to differentiate a healthy relationship from
an unhealthy one is a principal reason that the term
“attachment” (as used in practice) is too vague to be use-
ful to a court. Unhealthy dependency and indiscriminate
emotional neediness are two examples of situations that
practitioners refer to as “attachments” even though they
may reflect thwarted or distorted human development (as
in the case of exploitative, neglectful, or grossly abusive
relationships).

All primates are born with an instinctive desire to form
bonds with available adults.*” This is a feature of their bio-
logical makeup and is independent of any characteristic of
those adults.*®* That is, bonding is unidirectional; it occurs
independent of any special characteristics, behaviors, or
efforts of those adults.x
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Human infants and children likewise form attachments
(bonds) to adults that can be strongly emotionally charged
but are independent of the nature or quality of the care
provided by those adults.?> Sometimes these attachments
form and are sustained despite the destructive quality of
the relationship (as with an abusive parent).? As with
other primates, these attachments are essentially unidirec-
tional.22 The biological drive for attachment resides with-
in the child and is not fundamentally determined by the
qualities or actions of the adults to whom the child is
attached (in the usual and customary sense of the word
“attachment”).2 This explains why many children are
firmly attached to abusive or neglectful parents.?

RECIPROCAL CONNECTEDNESS

“Reciprocal connectedness” paints a more comprehensive
and subtle picture of relationships than do “bonding” and
“attachment.” In the context of decision making in the
family court setting, we can define it as a mutual interre-
latedness that is characterized by two-way interaction
between a child and an adult caregiver and by the care-
giver’s sensitivity to the child’s developmental needs. The
concept is more useful than “attachment” to courts
because it describes a child’s requirements for healthy
neurobiological, social, and emotional development and
distinguishes them from simple dependency (security-
seeking). It more closely approximates the knowledge nec-
essary for a judge to make decisions about the neurobio-
logical best interest of the child. This neurodevelopmen-
tal concept describes a phenomenon that does not reside
within the child alone but depends on an available adult
who interacts reciprocally with the child.* Reciprocal
connectedness is thus comparable to Bowlby’s postulated
“cybernetic system, situated within the central nervous
system of each partner, which [has] the effect of maintain-
ing proximity or ready accessibility of each partner to the
other.”

The difference between this “cybernetic system” and
the concept of reciprocal connectedness is that the latter is
not limited to the goal of maintaining proximity (security).
It encompasses a broader range of childhood needs,
including interactive verbal and nonverbal communication,
responsiveness, modeling, reciprocal facial expressiveness,
social cues, motor development, and other dimensions
necessary for normal neurodevelopment. Reciprocally con-
nected adults sense and respond to the individual needs of
developing children for responsive neural interaction in
addition to proximity (security). These bidirectional,
interactive dimensions are essential for the normal devel-
opment of a child’s capacities for empathy, compassion,
and other higher-level human emotions and social skills.?”

THE HISTORY OF BONDING AND ATTACHMENT
STUDIES AND THE CONTRIBUTIONS OF
MODERN NEUROSCIENCE
Modern bonding studies trace their roots back to a land-
mark series of studies of “imprinting,” “bonding,” and
“attachment” that began during the 1930s.% In one of the
most famous of these, Konrad Lorenz demonstrated that,
during a particular time of early development (a develop-
mental window), young goslings would “imprint” on cor-
tical structures their impressions of his relationship to
them and follow him exactly as if he were their mother.?
Lorenz also found these results to be generalizable. The
goslings would “imprint” to other animals, including his
Labrador retriever, which happened to be present during
that specific developmental phase.*® Thus imprinting, a
simple form of infant-to-mother bonding, was demon-
strated to be an innate and instinctive process with a spe-
cific and predictable developmental window for its occur-
rence.® It was also an essentially unidirectional process.

John Bowlby was convinced that disruptions in the
mother-child relationship led to psychological problems
later in life.®2 Another landmark set of studies regarding
the fates of British war orphans led him to conclude that
infants raised in institutions without stable and continu-
ous relationships with caregiving adults grew up with
deficits in cognition, language, attention, and the capaci-
ty for durable interpersonal relationships.® These findings
were incontrovertibly supported by a 30-year follow-up
study of 25 children, half of whom were moved to a more
nurturing, stable, and interactive environment before the
age of 3.* Ongoing, caring relationships, stimulation, and
human interactions were demonstrated to be essential for
healthy development.®

A third extremely influential set of studies carried out
by Harry F. Harlow involved infant rhesus monkeys.® In
these dramatic studies, Harlow separated infant monkeys
from their biological mothers and observed their attach-
ment to inanimate surrogate mothers (wire monkey man-
nequins), demonstrating quite conclusively that in the
absence of a living mother (or living mother surrogate),
the infant monkeys would become quite attached to the
mannequins.®” In some of the experiments, he attached
feeding bottles to some of the mannequins and covered
others with terrycloth. Although the infant monkeys
would go to the uncovered wire mannequins for feeding,
they would return to the terrycloth-covered mannequins
to whom they had already become attached. This behav-
ior demonstrated that the monkeys’ desire for food was
not the determining factor in their attachment to the sur-
rogates. Harlow recognized that it would be extremely
important to note what happened to these infant monkeys
as they developed, especially in the context of John Bowlby's
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observations of British war orphans. The findings were
similar—both monkeys and humans deprived of adequate
mothering grew up to be grossly socially impaired.®
Again, attachment to an inanimate surrogate mother was
unidirectional. The monkey-child was psychologically
attached to its wire mother without any reciprocity or
nurturing interaction at all. The effects of this deprivation
on subsequent social development were disastrous.

Mary Ainsworth and others carried out another set of
studies of human infants during the 1960s and 1970s that
supported and extended the work of Bowlby and Harlow.*
These studies constitute the theoretical and experimental
basis for the modern bonding and attachment studies that
are most often presented in the context of juvenile and
family court litigation.® These experiments employed
variations of a laboratory paradigm known as the Strange
Situation Procedure.* In brief, a caregiver and her (or his)
12-to-20-month-old child would sit in a sparsely fur-
nished playroom while a stranger entered and then left.
Subsequently, the caregiver would leave and reenter. Dur-
ing the various permutations of presence and absence of
caregiver and stranger, the researchers would observe the
child for signs of distress, attachment, and exploratory
behaviors.®? Infants were eventually classified into secure,
insecure-avoidant, and insecure-resistant categories. In high-
risk groups, many children were categorized as insecurely
attached. Whether a child falls into a particular category
is an “either/or” proposition.

It is important to note, however, that under this para-
digm 40 to 50 percent of abused and neglected children
were classified as securely attached to their maltreating
parent.® This indicates that bonding or attachment stud-
ies alone are insufficient to differentiate nurturing and
reciprocally involved parents from indifferent, abusive, or
uncaring parents. A further limitation in the context of
the family court is the attempt by some experts to use
attachment theory to reduce the entire spectrum of
human relatedness into a limited number of discrete cate-
gories. However useful this approach is for research (and
it is useful for research), it is of limited value in the con-
text of the juvenile and family court—especially when the
myriad of special-needs children and families are taken
into account.

RECENT CONTRIBUTIONS OF
DEVELOPMENTAL NEUROBIOLOGY

The last 40 years have seen an exponential increase in our
understanding of the human brain and the vicissitudes of
its development. David Hubel and Torsten Wiesel did
some of the most influential work at Harvard during the
sixties and seventies.* By meticulously mapping the brain
of developing mammals, they demonstrated conclusively
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that brain development depends heavily on experience
and, specifically, that enduring features of the brain
depend heavily on early experiences.* An example of this
phenomenon is the learning of a second language. Before
the age of 10, most children can pick up a new language
easily.* As they grow older, this developmental window
gradually begins to close.*” The window never closes com-
pletely, but it becomes more difficult to access the brain’s
capacity to acquire a new language as the child approach-
es adulthood. The same holds true for the acquisition of
musical, mathematical, verbal, and athletic abilities.*

In terms of evolution, the cerebral cortex is the part of
the brain that was last to appear and the part that is most
quintessentially human. In addition to language and
speech (e.g., reading, comprehension, writing), it is home
to mathematical abilities. More important to decision
makers such as judges, however, is the fact that the cortex
is the home of conscience, abstract reasoning, empathy,
compassion, moral development, and social skills.

The developing cerebral cortex is exquisitely sensitive
to external experiences. In other words, early childhood
experiences in interaction with the outside world will, in
part, determine the child’s subsequent capacities in the
higher human faculties. It is the bidirectional interaction
(reciprocal connectedness) with a responsive external envi-
ronment that supports the development of internal brain
capacity for higher mental functions such as interpersonal
sensitivity, empathy, compassion, and resilience.*

DIMENSIONS OF RECIPROCAL
CONNECTEDNESS
As discussed above, reciprocal connectedness is a mutual
interrelatedness characterized by reciprocity and develop-
mental sensitivity.* To assess the health of caregiver-child
relationships, the developmental age and particular needs
of a child must always be taken into account because
developing children have different needs and express their
relatedness to caregivers in very different manners. Fur-
thermore, the temperaments of both child and adult must
be considered because of the inherent sensitivity of such a
relationship. To facilitate accurate assessments of relation-
ship health, reciprocal connectedness is conceptualized as
a continuous spectrum of many variables including, but
(unlike attachment) not limited to, the child’s instinctive
search for security and the caregiver’s instinct to possess
and/or protect.

Dimensions of reciprocal connectedness with younger
children include:

m Frequency and quality of eye contact

m Frequency of affectionate touching or soothing
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m Spontaneous anticipation of the child’s needs or desires

m Empathic response to the needs of the child for
attention

m Spontaneous smiling in both directions

m Bilateral initiation of affectionate interactions
m Understanding the child’s unique temperament
m Affectionate speech or “cooing”

m Singing, reading, and playing with the child

Dimensions with older children might include:
m Recognition of the child as a unique individual

m Recognition of the particular needs of the develop-
mental stage of the child

m Valuing the child for who he or she is

m Trying to understand the child’s world from his or her
perspective

m Trying to teach the child

m Trying to learn from the caregiver

m Seeking guidance or comfort from the caregiver
m Sharing positive experiences

m Maintaining a relationship that allows the child some
measure of control while setting limits and maintain-
ing boundaries

Of course, all these dimensions must be examined in a
context that is familiar with the norms of the familial and
larger social culture in which they take place. Put simply,
child-caregiver relationships must be considered with sen-
sitivity to cultural and ethnic differences. The connected-
ness between a truly loving caregiver and child is not
based on intellectual understanding and is never forced or
contrived. It is easily recognized by anyone who has wit-
nessed a child being lovingly raised.

USES OF BONDING AND
ATTACHMENT CONCEPTS IN
JUVENILE AND FAMILY COURTS

When faced with decisions involving child custody,
lawyers and judges often turn to mental health profes-
sionals for assistance. Among the many issues that these
professionals address is the quality of the relationship
between a parent figure and a child. The quality of the
parent-child relationship may determine the nature and
extent of the custody or contact that the court will award
the parent figure.

The majority of reported cases in which bonding
and/or attachment is discussed are in juvenile dependen-
cy court. Discussions of bonding/attachment studies can
be found when a psychologist testifies to the extent of a
child’s bond to a parent, a foster parent, or a prospective
adoptive parent, and to the potential consequences of
placement with or removal from one of these persons. In
addition, there are cases in which a different type of pro-
fessional—a social worker, for example—offers an opin-
ion to the court on whether there is bonding in a rela-
tionship. The judge may also state, with or without an
explanation, that a parent-child attachment exists.

In some cases, the psychologist or other mental health
expert testifies about the significance of bonding/attach-
ment. In a few cases, the legal issue is whether the court
erred in ordering or not ordering a bonding study. In oth-
ers, the court is asked to order a bonding study or the
method of conducting the bonding study is under scruti-
ny. The vast majority of cases involve the court discussing
or simply mentioning bonding or attachment with or
without explaining what is meant by either term.

CASES INVOLVING PARENT-CHILD
RELATIONSHIPS

A series of cases raises the issue whether a parent-child
bond or attachment is so significant that, in spite of
legal grounds sufficient for termination of parental rights,
the court should maintain the parent-child relationship.
According to California law, a trial court must terminate
parental rights at a permanency planning hearing if it
finds that the child is adoptable, unless it also finds one of
three exceptions. The most significant of these exceptions
is found in section 366.26(c)(1)(A) of the California Wel-
fare and Institutions Code, which states that termination
should not take place if the parents have maintained reg-
ular visitation and contact with the child and the child
would benefit from continuing the parent-child relation-
ship.®* This exception has been the focus of substantial lit-
igation and appellate case law.

In re Autumn H.
The leading case clarifying the meaning of this section is
In re Autumn H.%? In this case, the trial judge changed the
permanent plan for the child from long-term foster care
to adoption and terminated the father’s parental rights.
The court found that the child was adoptable and that
terminating the father’s parental rights would not be detri-
mental to the child. The court further found that the
father did not have a father-daughter relationship with the
child, but only a “friendly visitor” relationship.

Autumn had been removed from her father’s care in
September 1991 because he was seriously physically abus-
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ing her. During the reunification period, her father visited
Autumn on a weekly basis. At the 18-month review, the
father was not in a position to have Autumn returned to his
care. The court chose as a permanent plan to place Autumn
in long-term foster care. Six months later, in October
1993, the Department of Social Services requested that
the judge change the plan for Autumn to adoption.

The father had visited with Autumn 22 times in 1993.
A court-appointed advocate who had observed some of
the visits testified that the father’s interaction with
Autumn was that of a family friend. The social worker
agreed, stating that the father had not developed a father-
daughter relationship with Autumn. The foster mother
testified that the father attended about half of the visits
offered, that he did not ask her about Autumn’s needs but
focused on his own problems, and that he was more a
playmate for her. The adoption social worker referred to
the father as a “friendly visitor.” The father testified that
he resisted having Autumn for overnight visits because he
saw no reason for them.

The Court of Appeal affirmed the trial court’s decision,
finding that the trial court had properly interpreted the
law. First, it examined section 366.26(c)(1)(A), which
permits a trial court to forgo the preferred permanent plan
of adoption and retain parental rights when “the parents
or guardians have maintained regular visitation and con-
tact with the minor and the minor would benefit from
continuing the relationship.”* The Court of Appeal
found that those terms were not unconstitutionally vague:
“benefit” within the child dependency scheme means that
the relationship promotes the well-being of the child to
such a degree as to outweigh the well-being the child
would gain in a permanent home with new, adoptive par-
ents. The Court of Appeal observed:

Interaction between natural parent and child will always
confer some incidental benefit to the child. The signifi-
cant attachment from child to parent results from the
adult’s attention to the child’s needs for physical care,
nourishment, comfort, affection and stimulation. The
relationship arises from day-to-day interaction, compan-
ionship, and shared experiences. The exception applies
only where the court finds regular visits and contact have
continued or developed a significant, positive, emotional
attachment from child to parent.>

Second, the Court of Appeal found that such an
attachment did not exist. It further found that Autumn
was “bonded to her foster family” and would suffer if that
placement were disrupted.*

In re Elizabeth M.
The appellate court in Autumn H. set a standard that
other California courts have followed. Thus, when deter-
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mining whether the parent-child relationship is of such a
nature that it prevents the termination of parental rights
under the California statute, most often the appellate
courts follow an analysis similar to that undertaken in the
Autumn H. case.

For example, in the case of In re Elizabeth M.,* the
juvenile court examined the same question at a termina-
tion-of-parental-rights hearing. The mother had regularly
visited Elizabeth during most of the reunification period
except for the last six months. Several professionals testi-
fied that, during the visits, the mother did not occupy a
parental role; at best, she occupied a pleasant place in Eliz-
abeth's life. The court found that this relationship was
insufficient to invoke the statute and permit the court to
find that the “child would benefit from continuing the
relationship.”” The Court of Appeal affirmed the order
terminating the mother’s parental rights.

In re Zachary G.
Another apt example is In re Zachary G.%® The child had
been taken into protective custody at birth because his
father had seriously physically abused one of his older sib-
lings. He was placed with his maternal grandmother, and
the parents were offered family reunification services. At
the six-month review hearing, the mother was homeless
and staying with friends. She had an off-and-on relation-
ship with the father, living with him from time to time.
The juvenile court continued to offer family reunification
services. At the 12-month review, the social worker’s report
said that the mother was not attending therapy regularly,
that her relationship with the father continued, and that a
psychologist opined that the mother was unlikely to protect
her children. The court terminated services and ordered a
permanency planning hearing pursuant to section 366.26.%
Just prior to the hearing, the mother filed a petition to
modify the juvenile court order terminating her reunifica-
tion services with Zachary. She alleged in her petition that
she had changed her life, that she had been visiting the
child regularly, that she had had weekly in-home services
for a newborn sibling, and that she had engaged in biweek-
ly therapy sessions. A therapist’s report indicated that the
mother had shown no inclination to return to the child’s
father and was capable of caring for and safeguarding the
child. The social worker’s assessment report indicated that
the mother and Zachary enjoyed regular visits, but that
Zachary did not look to his mother for his needs. Instead,
he turned to the foster parents for his needs 90 percent of
the time during supervised visits. The social worker rec-
ommended termination of parental rights and adoption.
At the hearing on the petition to modify, the mother
filed additional evidence in the form of a bonding study
performed by a psychologist, Dr. Jesse, a few days before
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the hearing. According to that study, Dr. Jesse had observed
the mother’s interaction with Zachary during a single office
visit and approved of it. She also opined that Zachary
showed a psychological bond selective for his mother
because of his reactions upon being separated from her.
When the mother left the room where the meeting was tak-
ing place, Zachary cried and did not seek comfort from the
caretaker grandfather. He had no similar reaction when the
caretaker left while the mother stayed in the room.

The court denied the motion to modify and terminat-
ed parental rights; the mother appealed. The appellate
court affirmed the trial court’s findings and orders, stating
that there was no showing in the motion to modify that
the change in plan would have benefited Zachary or that
his best interest would have been served.® The appellate
court did not comment on the procedures followed by Dr.
Jesse in conducting the “bonding study” or the weight
that should have been given to them.®

Cases in Other States

In other states, trial and appellate courts have faced simi-
lar issues involving the parent-child relationship. In O.R.
v. State,® the Alaska trial court terminated parental rights
based upon parental abandonment. The social worker’s
testimony was that the child did not have “any attachment
[to her parents] other than [as] someone she comes to
visit.”® An expert witness concluded that lack of contact
during the first nine months of the child’s life “had
destroyed the parent-child bond.”®* On appeal, the Alaska
Supreme Court affirmed the trial court’s decision and
agreed with the finding that the parents’ lack of contact
with the child during the first nine months of the child’s
life had destroyed the parent-child bond.®

In the Maine case of In re Peter M., the trial court ter-
minated the parental rights of the mother, finding that she
had been unwilling to take responsibility for her son in a
timely fashion and that termination was in the best inter-
est of the child. In affirming the trial court, the Supreme
Court of Maine indicated that, in determining whether
termination was in the best interest of the child, the trial
court should consider “the child’s age, the child’s attach-
ment to relevant persons, periods of attachment and sep-
aration, the child’s ability to integrate back into the par-
ent’s home and the physical and emotional needs of the
child.” Examining these criteria, the Supreme Court
found that the termination was proper because the child
had a strong attachment to the caretaker and virtually no
contact with his mother.

In the Nebraska case of In re D.,* the court terminat-
ed the parents’ rights with regard to D., finding that the
parents were not interested in maintaining contact with
their child and not interested in rehabilitative programs

offered by the welfare department. Noting that the child
had developed a sound, affectionate relationship with his
foster parents and only minimal emotional attachment to
his parents, the Supreme Court found that termination of
parental rights was in the best interest of the child.

In In re Mr. & Mrs. J.M.P.® the mother surrendered
her child for private adoption. She was assisted by the same
attorney who arranged for the adoption with the adopting
parents. She appealed her surrender, and the Supreme
Court of Louisiana reversed and remanded the case to the
trial court. The Supreme Court did not find that the sur-
render was improper because of the attorney’s dual repre-
sentation; instead it addressed child development consid-
erations, instructing the trial court to consider the psy-
chological relationship between the child and parent or
parent figure, stating: “The court should prefer a psycho-
logical parent over any claimant (including a natural par-
ent) who, from the child’s perspective, is not a psycholog-
ical parent.”™

In summary, the court rulings in these cases appear to
focus on child development principles as a basis for their
decisions. While the terms “bonding” and “attachment”
are used throughout the decisions, it appears that the
courts are using them in their unidirectional sense. That
is, the courts are focusing on the child’s relationship to a
parent and not on the relationship or reciprocal connec-
tion between them. In addition, courts seem to use these
terms in an all-or-nothing manner—either the child is
bonded or attached or the child is not. They do not
acknowledge the spectrum of intensity in relationships.
From a neurodevelopmental point of view, the courts’ use
of these terms is imprecise.

CASES INVOLVING FOSTER PARENT-CHILD
RELATIONSHIPS

In proceedings for termination of parental rights, some
courts have found that the relationship between the foster
or adoptive parent and the child is critical to determining
the best interest of the child and whether the child should
be removed from the foster or adoptive parents.

In re Colby E.

In In re Colby E.,™ the trial court terminated parental rights
even though the parent was not found to have committed
any wrongdoing. The child had been in the same foster
home for over 40 months, since he was 19 months old. The
evidence supported the conclusion that the child would
be in jeopardy if removed from the foster home. The
Supreme Court affirmed, finding that if removed from the
stable foster home environment, the child “would likely
suffer severe emotional trauma and be inhibited in his
ability to form personal attachments in the future.”
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In re Guardianship of J.C.

In this case,™ the trial court terminated the parents’ rights
because of its finding that the children would be harmed
by removal from the foster parent. The trial court had
heard extensive psychological testimony concerning the
children’s bond to their foster parents. The evidence was
contradictory, and on appeal the New Jersey Supreme
Court reversed, finding that the evidence did not support
the statutory and constitutional standards that govern the
termination of parental rights. The Supreme Court
remanded the case to the trial court so that it could deter-
mine whether the children had bonded to the foster par-
ents and, if so, whether breaking such bonds would cause
the children serious psychological or emotional harm.

InreJ.L.D.

In Inre J.L.D.,” the trial court terminated parental rights
and the incarcerated father appealed. The North Dakota
Supreme Court affirmed, noting that the child had devel-
oped “strong emotional attachments with his foster fami-
ly,"” and that adoption would provide the child with an
opportunity to live a normal life in which love and care
were provided on a consistent basis. The court noted that
continuing foster care indefinitely would only solidify and
magnify his attachments to the foster family, making his
eventual dislocation more traumatic and placing his later
assimilation into a permanent home at greater risk.” The
Supreme Court concluded that the child would probably
suffer serious mental or emotional harm if parental rights
were not terminated.

In re Blunk

In the case of In re Blunk,” the parental rights of the
mother of seven children were terminated because of
abandonment and failure to provide and because the chil-
dren had been placed in foster and adoptive homes for
two years and had developed attachment and love in those
homes. The mother asserted that she had reformed, but
the trial court found that that was insufficient given the
children’s current situation. The Supreme Court of
Nebraska affirmed the trial court, indicating that the chil-
dren’s attachment to the adoptive home was sufficient to
support the termination of parental rights, stating: “[I]t
would be unconscionable to wrench these three children
away from their adoptive parents and the other four from
the Nebraska Children’s Home Society during their
impressionable years and restore them to their mother
upon the mere representation that she had reformed.””

In re J.K.S.
In In re J.K.S.,” the trial court terminated parental rights
and authorized adoption by the caretaking family. In
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proving a portion of its case, the State established that
removing the child from the foster parents would result in
serious physical, mental, moral, or emotional harm. The
Supreme Court affirmed, noting:

There was overwhelming evidence that J.K.S. has estab-
lished strong bonding and attachments to her foster par-
ents and foster brother with whom she has resided for the
past five years. ... [E]Jven a gradual change from the fos-
ter home to G.S.T.'s home would be emotionally trau-
matic to J.K.S. and there would be a very significant risk
of permanent emotional damage if J.K.S. were removed
from her foster home. That testimony clearly supports
the conclusion that J.K.S. would be harmed by the lack
of bonding or emotional attachment in G.S.T.’s home.*®

In re William L.

In the case of In re William L.,* the trial court terminated
the parental rights of one mother to her three sons and
another mother to her daughter. Both mothers appealed.
In the former case, the mother’s inability to raise her sons
and long periods of separation from them formed the
basis for the termination. In affirming the decision, the
Supreme Court pointed out that a biological parent’s
claim can be weakened by long separation, “causing the
parent’s relationship with the child to dwindle, while the
child develops other, more stable ties.”®? Citing authority,
the court stated:

[A] child will become strongly attached to those “who
stand in parental relationship to it and who have tenderly
cared for it. Its bonds of affection [may] have become so
strong that to sunder them suddenly may result not only
in the child’s unhappiness, but also in its physical injury.
... Nothing could be crueler than the forcible separation
of a child from either its real or foster parents by whom it
has been lovingly cared for and to whom it is bound by
strong ties of affection.®

In re Baby Boy Smith

In In re Baby Boy Smith,* the baby’s mother moved to
annul her surrender of parental rights. The trial judge
denied her motion, finding in part that the child’s best
interest would be served if he were to remain with the
prospective adoptive parents. The testimony at trial
included that of Dr. Jepson, who explained that the bond-
ing process occurs during the first six to eight months of
life and “lays the groundwork for all future interpersonal
relationships,” and that disruption of that process will
interfere with interpersonal relationships later in life. Dr.
Jepson further testified that he had observed the child
with the prospective adoptive mother and that the child
had fully bonded with her.® Dr. A. James Klein testified
further about the bonding process, stating that removal of
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the child from the prospective adoptive parents could
have catastrophic consequences affecting every aspect of
the child’s functioning.®” The Louisiana Supreme Court
affirmed the trial court’s decision, citing an early decision
in which the court said: “[I]f the adoptive parents are fit,
and the child has formed a psychological attachment to
one or both of them, the adoptive parents should be pre-
ferred so as to avoid the grave risk of mental and emo-
tional harm to the child which would result from a change
in custody.”®

In re Ashley A.

In the case of In re Ashley A.,® the trial court terminated
the rights of both parents regarding Ashley and the mother’s
rights regarding half-siblings. The parents appealed the
decision and the Supreme Court of Maine affirmed. The
Supreme Court analyzed the statute and found that the
best interest of the child “may be determined by considering
such factors as the needs of the child, attachment to rele-
vant persons, periods of attachment and separation, ability
to integrate into substitute placement or back into parent’s
home, and the child’s physical and emotional needs.”*

These cases involving the relationship of foster parents to
children reflect a judicial consensus on a number of issues:

1. Parental absence can reduce any bond/attachment
between that parent and the child.

2. Children can become bonded/attached to foster parents.

3. Children suffer emotional harm by removal from homes
in which such bonding/attachment has developed.

4. Removal in some cases can lead to lifelong problems,
including the inability to form attachments with others
in the future.

5. Reciprocal connectedness is tacitly relevant in deter-
mining whether termination of parental rights is
appropriate.

As in the parent-child relationship cases discussed above,
these courts stress child development consequences in
their decisions. They, too, refer to “bonding” and “attach-
ment” as unidirectional concepts, focusing on the child’s
relation to the caregiver and not on the caregiver’ relation
(connectedness) to the child. The use of such imprecise
language has led to decisions in which important ques-
tions about the quality of the relationship between the
caretaker and the child have gone unanswered.

PSYCHOLOGICAL/DE FACTO PARENT
The term “psychological parent” first came to prominence
in Goldstein, Freud, and Solnit’s landmark publication,

Beyond the Best Interests of the Child.** Perhaps no book has
had a greater impact on judicial decision making in child
custody cases. In the book, the authors focus on child
development and its implications within the court system,
defining several terms that have become important in
child custody litigation. They make a distinction between
biological and psychological parents: the former is the
parent who biologically produced the child, and the status
of the latter is developed through “day-to-day attention to
[the child’s] needs for physical care, nourishment, com-
fort, affection, and stimulation.”? Of course, the same
person can be both the biological and psychological par-
ent, but in some situations the biological parent can be a
stranger to the child and a different person can be the psy-
chological parent.

The authors explain the psychological complexities of
the parent-child relationship. If the parent figure provides
care only for the child’s bodily needs, the child may
remain involved in his own body “and not take an alert
interest in his surroundings.”* When, however, the adult
becomes personally and emotionally involved with the
child, interaction between the two will occur, focusing the
child’s attention on the human object and the outside
world.* These first attachments form the basis for further
relationships that meet the child’s demands for affection,
companionship, and stimulating intimacy. When some-
one can respond to these needs reliably and regularly, the
child-adult relationship can develop and provide a strong
basis for emotional, social, and intellectual development.

The authors point out that the parent-child relation-
ship can be very complex: “Children may also be deeply
attached to parents with impoverished or unstable person-
alities.”® Such relationships may be a threat to the healthy
development of the child. Indeed, children may have emo-
tional ties to the “worst” of parents. The authors note that,
in extreme cases, State intervention may be necessary. Yet,
if there is interference with the child—psychological parent
relationship, however unhealthy that relationship may be,
it will be emotionally painful for the child.®

The concept of psychological/de facto parent devel-
oped by Goldstein, Freud, and Solnit has been applied by
a number of courts in different types of child custody lit-
igation, including the Autumn H. case.*” It was first rec-
ognized in California in the case of In re B.G.% In that
case, the mother sought to regain custody of her children,
who had been placed with foster parents after their father
had died. The trial court would not permit the caretaking
foster parents to participate in the legal proceedings to
determine custody. The California Supreme Court
acknowledged that the foster parents had legal standing to
appear as parties in the proceeding. In making its finding,
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the California Supreme Court cited Beyond the Best Inter-
ests of the Child ® and observed that biological parenthood

is not an essential condition; a person who assumes the
role of parent, raising the child in his own home, may in
time acquire an interest in the ‘companionship, care, cus-
tody and management’ of that child. ... We conclude
that de facto parents, such as the foster parents in this
case, should be permitted to appear as parties in juvenile
court proceedings.*®

Other appellate courts have applied the concept.*® The
California Legislature codified it in 1969, and juvenile
courts adopted it in their rules.’® In juvenile dependency
proceedings, the de facto parent has become an important
part of the legal process. Substantial case law defines who
may be a de facto parent and what is the appropriate level
of participation in the legal proceedings by that parent.
The leading case on this issue is In re Kieshia E.,*** in
which the stepfather who had been found to have sexual-
ly abused the minor asked to have the status of de facto
parent. He claimed that he had a close bond with the
child despite the sexual abuse. An expert witness testified
that the sexual molestation might or might not damage
the child or destroy the bond, and that while the victim
and perpetrator should be separated until the perpetrator
stabilized in therapy, the ultimate goal should be reunifi-
cation. The trial court agreed with his position. On appeal
the California Supreme Court reversed the de facto parent
finding, stating that any adult who causes the onset of
dependency proceedings by sexual or other serious physi-
cal abuse has betrayed and abandoned, not embraced, the
role of parent. That person lacks the inherent rights of a
parent and forfeits any opportunity to attain the legal sta-
tus of de facto parent.'®

EXPERT TESTIMONY

In many cases in which the court is asked to make custody
decisions, private or court-appointed experts write reports
or testify on the child’s best interest. An expert witness is
one who has specialized knowledge, experience, or train-
ing that can assist the trier of fact. Often experts are asked
to give opinions about the parent-child or caretaker-child
relationship. On occasion, they will refer to bonding
and/or attachment or the lack thereof as the basis for their
opinions.

One reported case from lllinois stands out as an exam-
ple of the different developmental theories a court might
encounter in deciding whether to terminate parental
rights. In In the Interest of R.B.W.,**® the state brought an
action to terminate a mother’s rights over her child. The
trial court denied the action and directed that the child be
returned to her mother. On appeal the appellate court
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reversed the trial court’s decision and held that the moth-
er had deserted her child when she sold him and that the
trial court should have considered termination of parental
rights and adoption.

The appellate court reviewed the extensive expert tes-
timony at trial. Judith Ingram, an adoption specialist, tes-
tified about mother-child visitation and her observations
of the child with the foster parents. She stated she believed
that the child had bonded to the foster parents in that

R.B.W. gives them preference over anyone else in a group
and he calls them mommy and daddy. These are the peo-
ple to whom R.B.W. shows his insecurities. These are the
people he chooses to help him when he falters or when he
is hurt. These are the primary people he performs for in
the park and from whom he needs recognition. He has an
obvious preference for them. He is very comfortable and
happy in their presence.'””

Ingram testified that she saw none of these things in the
relationship between the child and his natural mother.*

After several experts had testified, Sue Moriearty, a
clinical psychologist, testified as an expert in the field of
psychology for the purpose of evaluating the testimony
and reports previously presented to the court. In addition,
she conducted a literature review and interviewed others
regarding attachment issues. She gave extensive testimony,
quoted in part by the appellate court, stating that children
or infants in institutional settings or who experience mul-
tiple homes with too many caregivers have difficulties in
bonding. Furthermore, she said, children with exposure to
too few caregivers may have difficulty adapting to school
or other environments when their primary caretaker is
absent. In her report, she quoted Mary D.S. Ainsworth,
calling her “one of the pioneers in attachment research”

It is usual for an infant to form more than one attach-
ment even in the first years of life. ... [T]he evidence
does not necessarily suggest that it is essential or even
optimal for mother and child to form an exclusive dyad.
Indeed, a spreading of attachment relationships over
several figures may be healthy and may, under some cir-
cumstances, prove to be highly adaptive. In one sense,
“multiple” mothering is an insurance against separation
disturbance.’®®

The report also reviewed psychological literature on
infant attachment and psychopathology, addressing the
concept of infant temperamental variables as a predictor
of attachment behavior. It concluded that, based upon the
child’s ability to form attachments even after two separa-
tions, the child’s temperament indicated his ability to form
other attachments. The report recommended that the
child be given the opportunity to develop a relationship
with his natural mother while remaining with his current
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caregiver. Following the recommendations of the report,
the trial court denied the petition to terminate parental
rights. On review, the Illinois Court of Appeal reversed
the trial court and, focusing instead on timely permanen-
cy for the child, ordered that court to consider out-of-
home placement and adoption by the foster parents.'

In summary, reciprocity of connectedness, the possible
desirability of multiple caregivers, and the influence of
temperament on relationship formation are significant
developmental considerations that properly interest courts
and that mental health professionals and expert witnesses
should take into consideration.

REQUESTS FOR BONDING STUDIES

Because the parent-child relationship can be critical to
determining whether a court will terminate parental
rights, some parties in the juvenile dependency process
have asked for “bonding studies,” expert mental health
evaluations addressing that relationship. For example, in
the case of In re Lorenzo C.,*** the juvenile court had
commenced a permanency planning hearing at which the
court was going to determine whether to terminate the
parent’s rights over the child. The parent asked the court
to order a bonding study so that the court could better
decide whether the parent-child relationship was so strong
that termination of rights should not be ordered. The
court denied the motion, stating that once the court has
determined that a child is adoptable, it is the burden of
the parent to prove that termination of parental rights
should not take place by demonstrating a parent-child
relationship worthy of preservation. The Court of Appeal
affirmed the trial court’s denial of the mother’s motion for
a bonding study, finding that the request was untimely
and unnecessary given the clear evidence of the child’s
bond to the foster parents.

Similarly, in the case of In re Richard C.,"* just prior to
the termination of parental rights trial, the mother made
an oral motion for a bonding study with an experienced
psychologist and offered to pay for the study. The chil-
dren’s counsel opposed the motion, saying that it would
be cruel to put the children through psychological testing
and a bonding study involving interviews with a stranger.
The court denied the motion, finding that the children
were bonded to their current foster parents. Later in the
proceedings, the mother filed a written motion for a
bonding study. Again the court denied the motion, not-
ing that at such a late stage in the proceedings there was
no right to develop evidence on the issue.

Some courts regularly ask for expert mental health input
at the time when termination of parental rights or another
permanent plan is going to be considered. The expert can

be asked to give an opinion on the relationship between
the child and the parent, the child and the potential care-
taker, and/or the mental status of one of the parties. Such
information can be useful, particularly if both the expert
and the questions to be answered are carefully selected.

EVALUATING MENTAL HEALTH
EXPERT TESTIMONY

The court may decide to order a psychological evaluation
or may, in the context of the hearing, receive expert men-
tal health evidence. When courts consider mental health
studies concerning parent-child relationships as evidence,
they should understand the inherent difficulties faced by
the evaluator. Many of these difficulties arise from three
sources and should never be minimized or trivialized.

First, there are legitimate questions regarding the idea
that there is, a priori, a single set of psychological or de
facto parents. Current thinking indicates that gradations
in attachment and connectedness exist. De facto parent-
hood in some cases may not be a dichotomous variable—
that is, the question of de facto parents is not a question
that can always be answered yes or no.*** There is com-
monly a spectrum of psychological relatedness not easily
articulated in either legal or psychological terms.

Second, a clear distinction must be made between
“emotional pain” and “permanent emotional damage.”
Both “pain” and “damage” are loaded words when they are
applied to a child. There is much potential here for rhet-
oric to displace reason in an emotion-laden context. No
one wants to think of a child being hurt, much less “per-
manently damaged.” It is here that an experienced, high-
ly trained, and unbiased mental health expert can be of
the most use to the court. The judge should ask specifi-
cally if a particular decision will cause permanent emo-
tional damage or (relatively) temporary emotional pain to
a child. This question should be followed by a thorough
inquiry into how the expert came to his or her opinion.
The expert should also be queried about his or her opin-
ion of “hurt versus harm” in every scenario that the court
must consider. When possible, both a short and a long
view should be considered for each scenario.

Third, while it is quite possible (even likely) that the
child is connected to more than one set of caregivers, it is
not unusual for young children, when prompted, to call
different sets of caregivers “mommy” or “daddy” at differ-
ent times. Young children have not developed the dualis-
tic “either/or” thinking that characterizes the older child.
Sometimes a child’s stated preference hinges on the last set
of experiences he had with a given caretaker or on fears
based on a misunderstanding of adult concepts.®** It is
important not to project adult thinking patterns onto
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children, who have a very different set of cognitive abili-
ties and may be operating from cognitive constructs based
on childhood distortions.*** The importance of evaluating
the child in a developmental context is critical.

While keeping these concepts in mind, a judge should
ask a series of practical questions when evaluating a men-
tal health report:t®

1. What qualifications and experience does the expert have?

There are differences in the expertise of a psychologist,
a psychiatrist, a social worker, and a marriage, family,
and child counselor. For example, only a psychologist
can conduct certain tests, and only a psychiatrist can
evaluate psychotropic medications. The professional’s
education and training, licensing and certification,
professional work history, publications, status in the
profession, and experience, including testimony in
prior court cases, will indicate the weight that the
court may wish to give to his or her opinions.

Related to this question is whether the expert is
familiar with any of the professional standards that
have been developed for child custody evaluations.
These standards include the Practice Parameters for
Child Custody Evaluations, by the American Academy
of Child and Adolescent Psychiatry;**” Guidelines for
Child Custody Evaluations in Divorce Proceedings, by
the American Psychological Association;** A Report of
the Task Force on Clinical Assessment in Child Custody,
by the American Psychiatric Association;**® Model
Standards of Practice for Child Custody Evaluations, by
the Association of Family and Conciliation Courts;**
and Specialty Guideline for Forensic Psychologists, by the
Committee on Ethical Guidelines for Forensic Psy-
chologists.®* These standards recommend best prac-
tices in child custody evaluations in both juvenile and
family court settings and, if followed, will lead to a
higher quality of report in the courtroom.

2. What background information was reviewed, and when
was it reviewed?

The expert must provide the court with a list of all
reports and documentation he or she reviewed as well
as when the expert reviewed them.

3. Which family members did the expert interview or see,
and in what combinations?

The mental health expert should have face-to-face
interviews with all relevant family members. The
expert should inform the court about how he or she
decided which family members to interview. The court
should also be told which family members were not
interviewed and why.
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In addition, the expert should tell the court which
interpersonal interactions he or she observed and in what
settings these observations took place. It is critical to
observe adult-child interactions when making evalua-
tions of reciprocal connectedness. Ideally, there should
be observations in natural (as opposed to office) settings.

. What language was used during the evaluation inter-

views? Was the evaluation conducted in an ethnically
sensitive manner?

The court must know what language the child and
parents use between themselves and what language was
used during any observations and interviews. If the
adult-child or expert—family member communications
were in a different language, the court should know
what accommodations were made to ensure an accu-
rate transfer of information. The court should be told
what allowances were made for ethnic and cultural dif-
ferences between the expert and those evaluated.

. How many sessions were there, how long was each ses-

sion, and where did the sessions take place?

Evaluating a person or a relationship takes time. Some
time is necessary to develop a relationship with the
subject. Taking this time is particularly important with
a child, for whom several sessions may be necessary.
Again, it is preferable to make observations in a natu-
ral, as opposed to an office, setting.

. How did the expert gather information?

Did the expert make observations of interactions? Were
individual temperaments considered (e.g., some children
and adults are much more introverted than others)?
Did the parties know that the expert was present? Did
they know that the observations might be used in
court? What questions were asked of whom? Were they
age/language/culturally/developmentally appropriate?
Did the expert utilize psychological tests? What tests
were administered and why were they chosen? Who
administered the tests? Who interpreted them? How
reliable are they? How subjective is their interpretation?
Could they have been interpreted differently?:22

. What tools did the expert use?

Toys, sand trays, drawings, dolls, and other tools are
often used in child interviews. Understanding which
tools were used, what training the expert had in utilizing
them, and the interpretations that can be drawn from
them are all important for the court to know. Addi-
tionally, the court should inquire about the subjectivity
of the interpretations. For example, intelligence testing
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is usually considerably less subjective than projective
tests such as the Rorschach.

8. What were the questions asked of the expert, who

asked them, and how were the conclusions and recom-
mendations reached? Are the conclusions admissible as
evidence?

The court should know what questions the mental
health expert was asked and the process by which the
expert reached any conclusions or recommendations.
Often the expert will answer questions that have not
been asked or will misunderstand the questions and
answer them differently from the way in which they
were posed. If the court was responsible for approving
the questions to be addressed, it is in an excellent posi-
tion to review these issues with the expert.*

In this regard, the practice in Charlotte, North Car-
olina (Mecklenburg County), is exemplary.’* In that
jurisdiction, the questions to be addressed by the men-
tal health expert are written at a case conference that
includes the judge, the attorneys, and the mental
health expert. By writing the questions before the eval-
uation starts, the evaluator can focus on narrowly
defined questions that all parties agree are critical to
the custody determination.

In addition, the court should be certain to deter-
mine the basis for any expert opinions. In a number of
areas, courts must be careful about the conclusions
reached by experts based upon certain observed behav-
iors. For example, a child’s play with anatomically cor-
rect dolls and a child’s disclosure of or failure to dis-
close sexual abuse'® may not be admissible as evidence
that the child was sexually abused.:*

9. What were the subject’s responses to the interview(s)?

It is important for the expert to inform the court about
the quality of any interview. Was the subject comfort-
able? Was the expert able to develop any rapport with
the subject? This is particularly important when inter-
viewing a child. In this context the court should
inquire whether the expert believes that the evaluation
was adequate to answer fully the questions posed.

The court should not assume that the expert is sat-
isfied that the evaluation is thorough enough to be
conclusive.

10.What child development concepts did the expert rely
upon to form the basis of his/her opinions?

The “best interest of the child” implies attention to
what is the best result for the child from the child’s per-
spective. This necessarily involves attention to child
development principles. The court should determine

which principles the expert relied upon, how they
affected the way in which the evaluation was conduct-
ed, and how the developmental stage of the child influ-
enced any conclusions drawn from the interactions.
This would include an opinion about the weight given
to the desires expressed by the child. In addition, any
impact of differences or similarities of temperament
should be considered.

11.Were the expert’s opinions consistent with the child’s
interest?

It must never be forgotten that the purpose of an
expert’s opinion is to offer to the court a plan to meet
the best interest of the child.

12.Have the child’s relationships with his or her siblings
been examined?

Adults who tend to see the best interest of the child
from their own perspective sometimes overlook the
importance of sibling relationships in both the short
and long term.

13.Who hired the expert? To whom is the expert respon-
sible?

It is always relevant to determine who hired the expert
and who is paying the expert.?” It is preferable for any
mental health expert who appears in juvenile court to
be hired and paid for by the court.?

14.1s the expert also involved with the child or parent as
a therapist?

Therapeutic and forensic roles are fundamentally
incompatible.®

By being conscious of these questions and considera-
tions, the court will be able to assess more accurately the
weight that should be given to any expert opinion.

CONCLUSION

However useful they may be for research purposes, the
terms “bonding” and “attachment” are of limited use in the
juvenile and family court. There are several reasons for this:

1. They are terms that are used loosely and with different
meanings by different mental-health-care profession-
als, attorneys, experts, and judges.

2. Attachment theory divides child and caregiver relation-
ships into a limited number of types, which suggests
that they are categorical variables. Furthermore, these
types are generally treated as “either/or” propositions.

3. They do not explicitly address the issue of different
child and caregiver temperaments.
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4. The concept of attachment does not differentiate
pathological dependency and emotional neediness
from developmentally healthy human relatedness. In
the authors’ experience, this has led to situations detri-
mental to children. In particular, children have
remained in group-home settings longer than neces-
sary or desirable because the counselors mistook their
dependence (and hence compliance) for developmen-
tal progress. Other situations have arisen in which
counselors have mistaken a child’s dependence on neg-
lectful, exploitative, or abusive caretakers for “attach-
ment” and weighted it inordinately in custody or visi-
tation decisions. Some of these placement decisions
never appear in court for judicial review and thus never
appear in case reporters. It is therefore important that
other decision makers, including social workers, pro-
bation officers, counselors, and placement workers, are
aware of the dangers of relying upon “attachment” in
making placement decisions.

5. The terms “bonding” and “attachment” refer primari-
ly to the security- or proximity-seeking aspects of a
child’s relationship to a caregiver. They disregard other
important developmental needs.

Reciprocal connectedness is a broader concept, includ-
ing, but not limited to, security needs. By definition, it
refers to a spectrum of interrelatedness that is inherently
tied to the developmental stage of the child. It focuses the
court on the reciprocity of relatedness that contemporary
neurobiology shows us is so critical for healthy child
development. Reciprocal connectedness exists as a spec-
trum of interrelatedness and is too broad a concept to be
reduced to a limited number of categories. Hence, it more
closely approximates the issues that are important to the
court: Are the child’s neurodevelopmental and emotional
needs for reciprocal interactivity being met?

A child bonds or attaches to a caregiver. A child recip-
rocally connects with a caregiver. The question then
becomes not only “To whom is this child attached?” but
also “With whom is this child connected?”

Judges and attorneys need to approach all concepts
referring to human relatedness with caution. Terms are
not well defined in either statutory or case law, and their
use in any case raises a number of questions. The cases
reviewed in this article demonstrate that “bonding” and
“attachment” are terms used loosely by attorneys, experts,
and judges. They are not necessarily of positive valence
when they refer to parent-child relationships. Although all
language is subject to distortion of meaning, we believe
that reciprocal connectedness is a more useful concept for
courts to consider when making decisions concerning
children and their parents or other caretakers. It affirms
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the bidirectional nature of relationships between children
and caretakers and emphasizes the spectrum of the inten-
sity of those relationships instead of reducing them to
the all-or-nothing categories implied by attachment and
bonding.

Whether a court should turn to mental health expert-
ise to assist it in making custody decisions is an issue to be
addressed on a case-by-case basis. Courts should consider
ordering adult-child reciprocal connectedness evaluations
only in circumstances where it appears to be necessary. If
the parents have visited regularly and appear to have a
positive and reciprocal relationship with the child, it may
be appropriate to order such a study prior to a hearing to
terminate parental rights in order to determine the quali-
ties of those relationships. Whenever an expert opinion is
offered, it is hoped that addressing the issues and ques-
tions presented in this paper will assist the court in deter-
mining the weight to be given to that opinion.
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The Nexus Between Child
Maltreatment and Domestic Violence

AView From the Court

ily was referred to the child welfare system shortly after Mary’s hospital-

ization for treatment of serious injuries. Even though her hushand had
inflicted her injuries, Mary told the emergency room staff that she had accidentally
tripped and fallen down the stairs. The following day, her son’s teacher observed sus-
picious bruises on the 9-year-old and initiated a child abuse investigation that led to
the children’s removal from their home.

Mary’s family is not unlike many that end up in the nation’s dependency courts.
Despite the fact that Mary had not struck her children, the child welfare system
deemed her an unfit mother because of her apparent failure to protect her children
from their father. Yet Mary claimed adamantly that she had tried to protect the chil-
dren. Indeed, her futile attempts to protect them from their father’s violent outbursts
extended as far as imposing an unbreakable rule in her home: the children were for-
bidden to remove their shoes at home—even when they went to bed. Ordinarily,
child protection agents would have regarded Mary’s bizarre “shoes-on” rule as evi-
dence of her impaired judgment, possibly even as a sign of mental illness. Rarely
would anyone in the child protection system have inquired into the reason for Mary’s
shoes-on rule, much less assumed that she had imposed the rule for her children’s
benefit or protection. Mary simply would have been held responsible for her failure
to protect her children from their father’s abuse.

In Mary’s case, that would have been a mistake. By making the children keep their
shoes on at all times, Mary was preparing them to escape from home at a moment’s
notice—that is, the moment their father became violent. Conceived carefully and
practiced in much the same way schools practice fire drills, Mary’s plan called for the
children to run next door and alert the neighbors so they would call the police. The
9-year-old was to make sure that he took his younger siblings out of the house with
him. That way, Mary reasoned, the children would avoid becoming targets of their
father’s drunken rage. They would be safe from harm. Every night after the children
had gone to bed—and only after their father had fallen harmlessly asleep—Mary
would go into the children’s rooms and remove their shoes.

Mary is like thousands of other women in the nation’s child welfare system: simul-
taneously victimized by domestic violence and at risk of losing her children for hav-
ing failed to protect them from her batterer. Despite well-documented evidence that
battered women are at greater risk of harm from their abusers during separation,* the
child protection system’s traditional approach has been to require battered women to
leave their abusers immediately or face the loss of their children.? In such a system—
one that does not include reaching out to battered mothers, building relationships
with them, and providing support and resources—efforts are rarely made to deter-
mine whether children from violent homes can be protected and yet spared the trau-
ma of removal from their mother’s love and care. All too often, child protection agen-
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respond to their needs, and it helps battered
mothers recover from their own victimization
and regain their ability to protect themselves
and their children. Domestic violence victim
advocates help battered women navigate the
complicated child welfare and court systems
and obtain other remedies, such as civil
protection orders and community resources.
Working cooperatively toward the same goal—
safety—the advocates and child protection
agents reconcile objectives that they previously
perceived as conflicting. As the child protec-
tion system focused exclusively on children’s
safety and well-being and victim advocates
focused exclusively on battered women’s safety
and well-being, these groups came to see their
objectives as inherently clashing. By shifting
their attention to the safety of both abused
children and their battered mothers, however,
these service providers have overcome the pre-
vious barriers to cooperation. The recognition
of both constituencies’ compelling need for
safety has led to joint efforts to increase chil-
dren’s safety and well-being by increasing the
safety and autonomy of their battered mothers
as well as efforts to hold the perpetrators
accountable for their violence. ®

The Dependency Court Intervention Program

for Family Violence is supported by Grant No.
97-WE-VX-006, awarded by the Violence
Against Women Grants Office, Office of Justice
Programs, U.S. Department of Justice. The points
of view expressed in this article are those of the
authors and do not necessarily represent the offi-
cial position or policies of the U.S. Department
of Justice.

cies attempt to enhance child safety by removing children from the nonabusive
but victimized parent rather than helping the victimized parent to become safe
and holding the batterer accountable for violent behavior.

ABUSED CHILDREN FROM VIOLENT HOMES

Children like Mary’s come under the jurisdiction of a juvenile dependency court.
They have been abused, neglected, abandoned, adjudged dependent, and usually
removed from the parents who have hurt them. Every day, dependency court
employees witness the brutality inflicted on society’s youngest members. Children
are beaten, bitten, maimed, burned, raped, starved, neglected, and abandoned by
the people who are supposed to love them the most. The dependency court is usu-
ally the only institution to address the maltreatment because the criminal justice
system rarely prosecutes their parents. Because of the increased risk of harm to
children in cases of co-occurring intimate partner violence, dependency courts
have both an opportunity and an obligation to address that violence when such
cases come before them.

The number of children referred to child protection agencies nationwide—
almost 3 million a year—is staggering.® The most serious cases result in an adju-
dication of dependency, pursuant to which children are removed from their
homes and the court assumes the legal role of parent. Approximately half a mil-
lion children each year enter the jurisdiction of the courts; this figure represents
nearly 2 percent of the children in every community.* Often, these children have
no social supports. No caring adults are available to guide them when their par-
ents have failed. These children do not know what it feels like to be safe and nur-
tured. Their parents are often addicted to drugs and may engage regularly in crim-
inal behavior. If they are poor (as are one-fourth of Miami’s children), they prob-
ably live in environments where daily violence—both domestic and communi-
ty—is pervasive.® Given Miami’s ethnically diverse population, immigration sta-
tus can also factor into a battered mother’s reluctance to seek assistance from the
authorities there. Miami is an urban community of approximately 2 million peo-
ple, 46.5 percent of whom speak Spanish as their primary language. Other
minorities include African Americans (20.5 percent), Haitian immigrants, and
Caribbean Islanders.® The Miami courts have recognized that children from many
of these families suffer cumulative disadvantages and that even their basic needs
overwhelm the system.

The justice system as a whole is becoming more and more aware of the shock-
ing amount of violence in the lives of these children. An emerging literature now
estimates that between 30 and 60 percent of the children who witness domestic
violence may also suffer from child maltreatment.” Most of the early research on
this phenomenon consisted of surveys of battered women in shelters showing a
50 percent rate of co-occurring child maltreatment and domestic violence.® These
studies were followed by efforts to understand the risk of death in such very vio-
lent homes. A New York investigation indicated that, between 1990 and 1993, a
documented history of domestic violence was present in 55 percent of child
homicide cases. These figures were similar to the results of other studies through-
out the United States.®

MIAMI'S DEPENDENCY COURT INTERVENTION
PROGRAM FOR FAMILY VIOLENCE

Given the complex issues faced by families struggling with co-occurring domes-
tic violence and child maltreatment, the task of helping families like Mary’s in the
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context of the child welfare system is a difficult one. The
question whether mothers like Mary are victims them-
selves is typically not considered relevant in the child pro-
tection system. Its relevance has, however, been demon-
strated in research indicating that children face an
increased risk of harm when their mother is battered by
her domestic partner. If child protection is to be effec-
tive, the system responsible for its provision must recog-
nize that crucial fact. In addition, it must acknowledge
the importance and feasibility of court-initiated programs
to identify co-occurring domestic violence and child mal-
treatment, to assess the needs of children who are doubly
victimized, and to provide them with supportive services.

The Miami—-Dade County Dependency Court Inter-
vention Program for Family Violence (DCIPFV) was
designed to address these issues. As a result of the efforts
of the DCIPFV, Mary was identified as a victim of domes-
tic violence and offered comprehensive case management
services by DCIPFV staff advocates. DCIPFV psycholo-
gists examined Mary’s children to assess their cognitive,
emotional, and developmental progress so that early inter-
vention services could help prevent long-term difficulties.
This unique initiative is a national demonstration project
funded by the Violence Against Women Office of the
U.S. Department of Justice.

Miami’s DCIPFV is the first in the nation in which the
courts address the co-occurrence of child maltreatment
and domestic violence. Since its inception in 1997, the
DCIPFV has worked to advance within the child welfare
system the principle that the goals of protecting maltreat-
ed children and protecting their battered mothers are not
always in conflict, but instead are often the same.* The
program has incorporated several specific goals. First, it
tries to build awareness within the child welfare system
that children suffer an increased risk of harm when
domestic violence and child maltreatment co-occur. Sec-
ond, it identifies battered mothers within the child welfare
system and provides outreach-based advocacy services for
those mothers both before removal of their children in
response to child abuse allegations® and after the removal
of the children and assignment of their case to the coop-
erating division of the dependency court.®* Third, the
DCIPFV attempts to describe the effects of multiple forms
of maltreatment and violence on children and to coordi-
nate treatment for their mental health needs. Fourth, the
program aims to facilitate and enhance a coordinated
community response to the co-occurrence of domestic vio-
lence and child maltreatment. Finally, it conducts a rigor-
ous evaluation of both its processes and its outcomes.

To fulfill its mission, the DCIPFV has adopted a dual
approach. First, it reaches out to battered mothers and
provides supportive services so they can recover from the
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effects of their abuse and regain their ability to protect
themselves and their children. Second, it attempts to
understand, through comprehensive assessment, the
impact on and needs of abused children exposed to inter-
parental violence.

SUPPORTIVE SERVICES FOR

BATTERED MOTHERS

The DCIPFV has provided Mary and hundreds of moth-
ers like her with advocates cross-trained in domestic vio-
lence and child maltreatment who discreetly approach
mothers after child detention hearings, confidentially ask
them whether they themselves are abused, and then offer
voluntary, confidential, and comprehensive services to
battered mothers. The University of Miami review board
for the protection of human subjects approved the
DCIPFV’s carefully developed advocacy protocol. Moth-
ers are fully informed of the nature and risks of the serv-
ices before they consent to participate in the program.
The advocacy services are based on the idea that if a bat-
tered mother’s use of resources is facilitated and her recov-
ery is encouraged, she will regain the ability to protect and
care for herself and her children. From safety planning
and counseling to crisis intervention and court accompa-
niment, services are comprehensive and tailored to meet
the individual needs of each battered mother and her
children.

The protection of confidentiality is an important ele-
ment of the program. When a battered mother works
with a DCIPFV court-based advocate, neither the court
nor the child protective system knows whether she is a
victim of domestic violence unless she shares that infor-
mation herself or asks her advocate to do so. Likewise, the
batterer does not know that his partner has disclosed her
victimization. To maintain confidentiality while they
assist battered mothers working to fulfill case plans suc-
cessfully and be reunited with their children, advocates
may meet with their clients at neighborhood schools,
libraries, or other safe locations to strategize or exchange
information.

The DCIPFV also collaborates with one of the child
protection investigation units of Florida’s Department of
Children and Families in an effort to prevent removal of
children from their homes, prevent repeat calls to child
abuse hotlines, and prevent the future victimization of
children. During investigations spurred by calls to child
abuse hotlines, child protection workers ask mothers
about their safety and refer battered mothers to DCIPFV
advocates for voluntary, intensive case-management serv-
ices. In these cases, as in court-based cases, DCIPFV
advocates provide crisis intervention, emotional support,
safety planning, counseling on the dynamics of domestic
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violence, and access to substance abuse treatment, mental
health services, emergency shelter, and other community
resources. They also help battered mothers navigate the
complicated justice and social systems as they strive to
achieve safety for themselves and their children. When
working with mothers prior to court involvement, advo-
cates and child welfare workers may communicate care-
fully, respecting the needs of mothers and children, to
coordinate better the efforts to prevent judicial interven-
tion and additional family violence.

ASSESSING CHILDREN FOR

EXPOSURE TO VIOLENCE

In 1997, the DCIPFV became the first judicial-research
partnership in the country to begin to quantify the co-
occurrence of child maltreatment and domestic violence
in the lives of children and families under the jurisdiction
of the dependency court. Understanding the needs of
maltreated children in the dependency system is critically
important. Lack of information about these children’s
lives and needs significantly hampers the effectiveness of
the court’s fulfillment of its obligation to protect the mal-
treated child.

In Miami, judges had previously recognized the harm-
ful effects on children of domestic violence exposure. The
team that designed Miami—Dade County’s domestic vio-
lence court in 1992 made special efforts to respond to the
needs of these children. The court was child-oriented
from its inception. It included, for example, a parent-
education component, delivered from the bench, about
the effects of exposure to violence on children. Even so,
not until DCIPFV psychologists began assessing dependent
children for exposure to violence was the magnitude of the
crossover between domestic violence and child maltreat-
ment fully revealed. Before the advent of the DCIPFV,
children aged 5 to 17 were commonly evaluated in the
Miami Dependency Court by a court-based unit of foren-
sic psychologists to assist in child treatment and perma-
nency planning. Evaluation reports filed with the court
provided information such as a child’s level of cognitive
functioning and made recommendations for community
services and therapy, but they did not address issues of
exposure to violence.

The DCIPFV expanded evaluations of dependent chil-
dren to improve understanding of the nature, extent, and
impact of violence in children’s lives. Few measures exist
to assess the extent to which children are exposed to vio-
lence.’® Because no appropriate measure of exposure to
domestic violence was found for maltreated children in
the court system, the DCIPFV has designed a structured
interview to assess their exposure. The interview, carefully

constructed by a team of experienced forensic psycholo-
gists, includes questions regarding the kinds of violence
between adult caretakers observed by a child at home and
the nature of the child’s responses to conflicts at home.

In addition, the DCIPFV has begun administering a
modified version of an existing questionnaire on commu-
nity and domestic violence to parents regarding their chil-
dren’s experiences. The interviewer instructs parents to
respond from the perspective of their children’s experi-
ences. Because of its potential to incriminate parents/care-
takers and expose them to court-imposed sanctions,
including termination of their parental rights, this inter-
view is optional. Parents may choose not to respond to
questions about their children’s exposure to domestic and
community violence. The DCIPFV considers this inter-
view, based on a measure called “Things I've Seen and
Heard,”® an effective indicator of violence in the child’s
environment. The information enhances the ability of the
court to evaluate children’s safety and provide resources to
heal and protect them.

In the program’s first year, as part of its efforts to deter-
mine the rate of co-occurring child maltreatment and
domestic violence, the DCIPFV evaluated all children
aged 5 to 17 in one division of Miami’s Dependency
Court upon removal from home. These assessments indi-
cated that 50 percent of the children were exposed to high
levels of interparental violence, including punching, beat-
ing, kicking, biting, and use of weapons.*” Sadly, most of
these children themselves suffer from more than one form
of maltreatment. Data from the first year of the
DCIPFV’s child assessments indicate that as many as one-
half of the children who are in dependency court because
of serious maltreatment are also exposed to severe acts of
violence on a regular basis.®®* More than 70 percent of
these children are neglected and as many as one-half of
these are emotionally or physically abused.” In addition
to protection, these children need early intervention to
steer them away from later delinquent behavior. The first
longitudinal study on the long-term effects of maltreat-
ment showed that abused children are much more likely
to engage in delinquent or violent behavior as adolescents
or adults. If a child is abused or neglected, his or her prob-
ability of arrest as a teen increases 53 percent, of arrest as
an adult increases 38 percent, and of arrest for a violent
crime increases 38 percent.?® The courts and the child
welfare system have not traditionally recognized that efforts
to protect abused and neglected children need to include
asking questions about exposure to violence and interven-
ing early to ameliorate the risk of delinquency and other
harmful effects. The DCIPFV seeks to remedy this
omission.
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ASSESSING BABIES AND TODDLERS

Through the efforts of the DCIPFV, we are learning that
even infants and toddlers can be harmed by exposure to
violence. Courts have usually missed an opportunity for
meaningful intervention by not eliciting information
from these children until they could respond verbally to
questions in forensic interviews. To understand the conse-
quences of co-occurring maltreatment and interparental
violence exposure for these children, courts must begin to
ask questions about even the youngest children that come
before them to ensure that proper services are provided.
Courts can access community- and school-based resources
to help children overcome identified deficits. It is espe-
cially critical to address the needs of the very young, as
children under the age of 6 constitute nearly one-third of
all children nationwide in the foster-care system.? Evalu-
ating infants and young children makes it possible to learn
about their unmet developmental and cognitive needs and
to intervene before violence has irreversibly affected their
development. Such early intervention gives children an
opportunity to develop at an appropriate rate; delays can
make problems much more difficult to treat.

In the first effort to systematically examine develop-
mental functioning and treatment needs of maltreated
and violence-exposed young children, the DCIPFV’s Pre-
vention and Evaluation of Early Neglect and Trauma
(PREVENT) initiative is developing a program to evalu-
ate all infants, toddlers, and preschoolers who are found
dependent by the court. During assessment sessions in a
playroom setting, parents and children are videotaped
engaging together in a number of tasks. Bonding and
attachment are assessed, as are the child’s developmental
and cognitive functions. PREVENT has shown that
observing these children with their caretakers and allow-
ing them to speak through their actions can reveal a great
deal about their development and need for safety and
security.? Preliminary data from PREVENT reveal that
an astounding number of these children experience diffi-
culties at the most basic levels of thought and speech
development. Almost 70 percent of the maltreated young
children seen through PREVENT suffer from significant
delays in cognitive and language development. These
delays place them at serious risk of an inability to learn, to
express their thoughts and needs, and to understand their
worlds. Without intervention, these children may develop
social problems as well as learning deficits by the time
they reach school age.

Observations of young children also reveal that even in
infancy, many children exposed to domestic violence
appear uninterested in adults, unable to play, and unable
to explore the world around them. Many of the children
examined thus far exhibit signs of traumatic stress, includ-
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ing withdrawn behavior, fearfulness, and sadness.? Par-
ents often do not understand these children, whose needs
are significant and complex, leading to problems in the
parent-child relationship.? Innovative models for thera-
peutic intervention with very young children and their
parents have informed the DCIPFV’s most recent initia-
tive to assist this population.?> The DCIPFV is currently
developing a dyadic treatment model to help cultivate an
appropriately supportive relationship between these very
young children and their victimized parents/caretakers.
This model will also strengthen the critically important
bond between the nonabusive parent and the child—a
bond that serves as the foundation for the promotion of
the child’s well-being and healthy developmental progress.

IMPLICATIONS FOR
POLICY AND PRACTICE

The evidence of a staggering rate of co-occurrence of child
maltreatment and domestic violence in families involved
in the child welfare system demands important decisions
with respect to policy and practice in the justice system. If
we do not acknowledge that all children are at risk of
harm from exposure to violence and that dependent chil-
dren face a significantly higher risk, we cannot protect our
children or help them heal. Courts must begin to think
and ask about children of all ages as a matter of course.
Violence in children’s lives can breed more violence. The
trauma inflicted on these children by the adults in their
lives must be revealed, acknowledged, and treated. If it is
not, society and its children will suffer the consequences.
In the dependency system, the knowledge of the
dynamics of family violence and child development must
inform decisions relating to child removal, charging par-
ents, custody, and visitation. The system must be
redesigned to identify domestic violence in the family and
to provide the support and services necessary for parents
to decrease the violence in their lives. There is no question
that advocacy services for battered mothers are essential.
In the child welfare system, the mother traditionally has
not been viewed as a victim of violence, but rather as
someone who had failed to protect her children by not
leaving a violent relationship. The child welfare system
must understand, however, that both the mother and the
children have the same overriding need: to be safe. Inter-
ventions that increase the safety of the mother can, in
many instances, also increase the safety of her children.
Initial aggregate data from the DCIPFV (gathered
from confidential reports by mothers to advocates in
court) reveal that more than one-half of the mothers who
come to court after losing custody of their children on
grounds of abuse and neglect suffer from severe domestic
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violence.” They frequently fear for their own lives as well
as those of their children. Hundreds of women have
accepted services from DCIPFV advocates. Anecdotal
accounts strongly suggest that it is possible for such mean-
ingful intervention to help children and their mothers
stay safe and together.

The DCIPFV is helping to change the child welfare
system’s perspective from one that always views mothers as
perpetrators to one that sees that they are often victims
doing their best to protect their children. The greatest
strength our battered mothers possess is their ability to
provide for, nurture, and parent their children. When
asked, battered mothers say that their children are the rea-
son they decide to stay with their abusers, and, when they
see them harmed, their children are the reason that they
ultimately leave. Mothers like Mary Jones work to keep
their children safe every day. That justice system partici-
pants may not always understand their methods, or that
their methods are not always successful, does not mean
they are failing to do the best that they can do. Child wel-
fare and justice system participants must realize that
parental efforts are enormously important to the health
and well-being of their children. If we do not ask about
mothers’ victimization, we will miss valuable opportuni-
ties to intervene and engineer more positive outcomes for
both abused children and their battered mothers. If we
ignore the efforts that mothers make to keep their chil-
dren safe, we will deny them one of the most important
and powerful strengths in their lives and also risk depriv-
ing their children of the most important person in their
lives. So many of these mothers have no reason to believe
in their strength. They are humiliated, demeaned, and
violated. It is important to listen to them and their chil-
dren and to recognize their heroism.

The DCIPFV’s work and a growing ability to under-
stand the lives and strengths of these mothers has led to a
true paradigm shift. This shift has been enhanced by the
growing collaboration, led by the judiciary, between child
protection and domestic violence systems. The effect of
judicial leadership in bringing these parties together to
work for the best interest of children cannot be overesti-
mated. Judges should use every opportunity to initiate
court and systemic reform. We must find new ways to lis-
ten to and observe mothers like Mary and their children,
even the youngest, to give them a voice and an opportu-
nity to heal.
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Parens Patriae

The Federal Government’s Growing Role of Parent to the Needy

“] want a home that will love me
and let me stay”

— Libby, adopted from foster care at age 14

arens patriae, the idea of the government as “parent of the country,” has

deep roots in our legal system’s history. Tracing its foundations back to

English common law, parens patriae connotes the authority of a political
sovereign, formerly a monarch, to care for children and other citizens who are
unable to care for themselves. Our current child welfare system is the product
of grafting our legal institutions, federal structure, and multiple strands of social
work theory onto the principle of parens patriae.

Early on, the states worked alone to address problems of child welfare. Only in
the years since the Great Depression has a coordinated national practice of
dependent care begun to emerge in the United States. Federal legislation
employing a combination of financial incentives and sanctions and the strong
leadership of dedicated legislators, judges, and social service directors has result-
ed in improved accountability and delivery of services. A series of federal leg-
islative acts has brought our courts and social service departments together as
a cooperative parenting team. This alliance is awkward at best. The legal system
is designed to reach final determinations based on clear rules and available evi-
dence. The provision of social services, on the other hand, rests on subjective and
conditional standards. The courts seek to hold individuals accountable for their
actions, while social service agencies seek to modify those same actions and to
provide support. In spite of their inherent tension, the child welfare system trusts
this team to spend $14.4 billion annually to provide approximately 500,000 chil-
dren with out-of-home care.!

The challenge of this responsibility is enormous, and in fact we have no real
expectation that the state actually can be a good parent.? To begin with, inade-
quate planning caused by lack of coordination between courts and social service
providers has crippled the foster-care system. Even if that were not so, children
do not thrive emotionally or physically in institutional settings. Foster children
live in extended legal limbo, experiencing multiple placements. All too often, high
turnover at social service agencies precludes the formation of personal relation-
ships between child-care workers and their young clients.® And for all too many

Helen Cavanaugh Stauts, J.D.
Sierra Adoption Services

The American colonists brought a parens
patriae model and good intentions from
England to their new home, but it was not
until 65 years ago that America began to
develop a national plan for dependent care.

A series of federal legislative acts, initiated by
social welfare professionals, has given the
courts and social service agencies the shared
role of parent. Today, approximately 500,000
children receive out-of-home care at an annual
cost of $14.4 billion. But even as the child
welfare “industry” continues to grow, problems
with the delivery of services persist. This
review of the development of dependent care
in the United States may suggest reforms for
the new century. ®
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children, the damage—often manifesting as an inability to form emotional bonds
with others—is permanent. Nevertheless, cultural changes have created a socie-
ty where the power of the state is applied by force of necessity—actively, to
remove children from unsafe homes; passively, to receive parentless children as
it has done in the past. It has been this shift—from social services as a passive
receiving entity to social services as an assertive agency that removes and pro-
tects children—that has involved the courts in a subjective, emotion-laden field
unlike any other in the objective, rule-bound legal system.

THE EVOLUTION OF AMERICAN CHILD SERVICES

A historical examination of the provision of child services in America discloses a
distinct trend. For the colonies, the interests of society were central. In their
view (and that of their successor states) dependent children were threats to
their stability and productivity; thus they sought to protect their own well-being
by transforming dependents into productive members of society. As the country
grew more stable and more unified, the focus of concern changed from pro-
moting the survival of the states to mitigating the economic costs imposed on it
by dependent children. Over time, the development of social welfare movements
and psychological theory combined with the increasing prosperity of the coun-
try to encourage methods of care that focused more and more on caring for the
well-being of children to the relative exclusion of other benefits.

English Roots: For the Good of Society

The principle of parens patriae appears in 12th-century English common law,
according to which the monarch could dedicate personal resources to provide
assistance to people with legal disabilities and to act as their guardian. The needy
could gain assistance by petitioning the monarch, who distributed money, food,
and other assistance on an ad hoc, discretionary basis. But by virtue of their dis-
abilities, many needy subjects were not able to petition on their own behalf and
had no legal voice. Their care then depended on members of their extended fam-
ily or local charities. Orphaned children were often left on their own. Notably,
there was no legal mechanism for removing a child from an abusive environment.
Child protection was excluded from the traditional scope of the English ruler’s
parental duties.

During the Elizabethan period,® economic pressures caused by urbanization and
overpopulation demanded greater uniformity in the distribution of relief servic-
es. Parliament responded by passing the Elizabethan Poor Law in 1601.The Poor
Law allocated governmental funds to local jurisdictions to provide services for
three eligible categories of persons who had no one else to support them. First,
the involuntarily unemployed were to be provided work. Second, helpless adults
(the old, the sick, and the handicapped) were to be financially supported so they
would be able to live on their own or with neighbors. Third, dependent children
were to be given apprenticeships so they would be able to learn a trade and sup-
port themselves as adults. In addition to establishing this framework for public
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care, Parliament encouraged private charity in 1601 by passing the Law of Charitable
Uses. This law gave tax advantages to private contributors to charity. But the English
legal system also maintained a strong disincentive to becoming dependent on public
funds: it imprisoned or inflicted corporal punishment on beggars, vagrants, and oth-
ers who were able, but unwilling, to work.

These were the first English attempts to create uniformity in relief efforts for the
general well-being of the population. The services provided under the Elizabethan
Poor Law were intended to decrease homelessness and to ensure a decent standard
of living for the culture’s neediest people.® Although complete discretion rested with
local distribution officials, society’s duty to provide for its least fortunate members
was now recognized by the law.

The settlement of the English colonies in North America (Jamestown in 1607 and Ply-
mouth in 1620) occurred soon after the establishment of the policy of public care.
The colonists adopted the Elizabethan Poor Law as their model for providing care to
widows and orphans.Tax revenues were redistributed to needy individuals at the dis-
cretion of the local authorities. Private donations heavily supplemented the few avail-
able public funds, but, because of the relatively small population of the colonies, there
was no need for widespread, organized charitable giving. The need for assistance
arose most often in individual cases of misfortune such as death or injury. Ad hoc
charitable efforts apparently sufficed to remedy those cases. The American colonists
thus did not copy the Law of Charitable Uses as they had the Poor Law. In addition
to the small colonial population and correspondingly low demand for charitable assis-
tance, one probable reason for this omission was the relative lack of discretionary
wealth in the early colonies.

The 19th Century: From Social Welfare to Child Welfare

The policy focus and resource allocation patterns in the colonies remained much the
same throughout the 17th and 18th centuries. With the population growth and
increased urbanization in early-19th-century America, however, public institutions
were created to provide the services demanded by these phenomena. Jails, reform
schools, hospitals, insane asylums, orphanages, and almshouses were established as it
became more impracticable to provide charitable assistance on an ad hoc basis.
Almshouses had appeared quite early in the eastern seaboard colonies, where the
high-risk fishing industry left numerous widows and orphans.Their numbers increased
dramatically from 1820 to 1850. By the 1850s, almshouses had become an established
method of charitable housing of the destitute and disabled. People without means
were housed together and supported by a limited amount of public funds. Living con-
ditions in the almshouses were often deplorable, so only those least able or willing
to care for themselves resided in them. Public expenditures for relief at that time
along the eastern seaboard accounted for 10 to 35 percent of local tax revenues.’

As industrialization increased, and even more so as the Civil War disrupted American
society, a shortage of institutional care facilities arose. Members of America’s poorest
families, usually urban immigrants, often died from illness and lack of medical care.
Widowed mothers frequently found it financially necessary to place children in care
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out of their own homes.These factors, combined with four economic panics between
1837 and 1857, caused a tremendous increase in the number of homeless children,
both dependent and delinquent. Children came to account for an ever-larger per-
centage of the general population of the almshouses, which were intended to house
children until they were old enough to enter apprenticeship. Advocates began urging
reform as the press publicized conditions in the almshouses. As a more humane alter-
native, specialized institutions were established for the care of disabled children. In
addition, by the late 1850s, states had begun to place children individually into foster-
care homes.

One notable child advocate during the 1850s was Charles Loring Brace, who, in
response to the growing number of delinquent children in New York, founded the
New York Children’s Aid Society in 1853.2 Brace is also credited with the idea of
sending children west to provide farm labor in exchange for room and board with a
family of settlers. Children traveled west on “orphan trains” sponsored both by indi-
vidual benefactors and charitable organizations. At each stop, they disembarked to be
inspected by local families. Children either were selected by a family or reboarded
the train to travel farther west.® This solution to placement was an alternative to
apprenticeship, in which a child assisted a tradesman in return for housing. It rein-
forced the new practice of home placement that would evolve into the foster-care
system, designed solely to benefit the child.*

The focus on the benefit to the child continued to increase. After the Civil War, Mass-
achusetts established the first program that offered public money for room and
board to working-class families who would accept children into their homes. Offer-
ing a solution to the problem of homeless children and reflecting a changing attitude
toward their needs, it was, in effect, the nation’s first foster-care program.

Early 20th Century: Focus on the Child

Beginning in the early 1900s, this shift in emphasis became more widespread. Child
welfare professionals no longer viewed children solely as potential laborers. Instead,
when making child placement decisions, they began to consider the emotional bene-
fits a child received from living with a family. Social services began to place children
in homelike settings or, when possible, allowed them to remain with their mothers,
who received a stipend for their care.

A growing number of people became involved in providing assistance for dependent
children. Public interest was strong enough that the first White House Conference
on Children was held in 1909,** drawing national attention to the needs of depend-
ent children. Many now-familiar practices, all designed to promote the well-being of
the child, grew out of the 1909 conference. The conference first articulated on a
national scale the desirability of preserving a child in his or her birth home when pos-
sible and placing a child in foster family care rather than in an institution when the
birth home was not an option. The conference also led to the development of a
voluntary Child Welfare League of America (still at the forefront of child advocacy
issues) and the establishment of the Federal Children’s Bureau in 1912 to conduct
research and report on conditions affecting children.*? By the late 1920s, the confer-
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ence principles had taken hold. The public began to accept that the state’s provision
of services to her needy children could no longer depend on unfettered discretion.
As parens patriae, the state owed her dependent children a duty of care. Profession-
als began to recognize the importance of a child’s attachment to nurturing parents.
For healthy orphaned children, foster care in family homes became widely preferred
to placement in an institution.

Reforms in social services were not limited to child welfare. In the 20 years follow-
ing the 1909 White House Conference on Children, 25 states voluntarily started pub-
licly supported programs to help people regain their economic independence. This
“social insurance” approach was intended to alleviate the four most common causes
of dependence on charity.®® Programs established in various states included health
insurance, workers’ compensation, assistance for single mothers, old-age pensions,
and unemployment compensation. The programs were by no measure generous.
Mother’s aid programs, for example, often used a rigid means test for eligibility and
their payments ensured only subsistence living. They were, however, a first step in
providing aid to families outside the context of institutional care. lllinois passed this
type of assistance in 1911, and by 1926, 40 states had similar laws.

Summary

The goal of public aid and private charity in early America was to give individuals a
boost out of difficult situations and to allow them to reenter society as fully con-
tributing members.t* Children were given housing only until they were old enough to
enter apprenticeship and learn a trade. By the mid-1800s, though, a change of policy
in favor of children’s welfare began to develop, as illustrated by the orphan trains
heading west. Dependent children were placed in homes instead of institutions. How-
ever, the inducement to take a child into a home remained in large part the need for
farm labor in the growing agricultural regions of the country.

By the early 1900s, social work had become more widely recognized as a profession.
The new child welfare professionals saw earlier policies and practices as inadequate,
failing particularly to meet the basic needs of children. Simply providing housing or
short-term assistance was insufficient to provide real, meaningful help to children.
Social services responded by beginning to provide active assistance, to seek out those
in need.

In addition, social workers were incorporated into the social service institutions that
had been established in the 1800s. Jails, hospitals, and orphanages put to use the spe-
cific skills and training of social workers to help their residents reenter mainstream
society. The workers provided assistance in finding housing, financial aid, and other
services, with the goal of helping the needy attain a respectable quality of life. This
approach involved much more individualized care and more directed services for the
recipient than did previous practices. Available public funding remained limited, so
many of these services depended primarily on private donations. In particular, many
religious groups established hospitals, orphanages, and other institutions to serve the
less fortunate.
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COMPETING JURISDICTIONS: THE FEDERALIZATION OF
CHILD WELFARE SERVICES

The political development of the American colonies into separate, sovereign states
bound together as one nation invited controversy over the division of powers
between the states and federal government. The jurisdiction to provide social services
did not escape this controversy. The Preamble to the Constitution enjoins the feder-
al government to “promote the General Welfare™* and Article | grants Congress spe-
cific power to do so.*® Initially, Congress was reluctant to intrude on a matter that
had traditionally been the province of the states. In 1854, however, Congress passed
a bill authorizing the use of federal public lands for the treatment of the insane.The
President vetoed the bill on the ground that the Tenth Amendment to the Constitu-
tion reserved the power to promote the general welfare to the states and federal
intervention would therefore be improper.*” Institutions of care and foster homes
continued to depend entirely on state and charitable funding.

The sole 19th-century exception to the bar on federal provision of social services
was the establishment of the Freedmen’s Bureau in 1865. Newly freed slave families
often faced extreme poverty, and the southern states had no money or will to assist
them. Recognizing their predicament, Congress authorized the Freedmen’s Bureau, a
subsidiary of the War Department, to provide them with clothing, food, medicine,
shelter, and employment assistance. The program was short-lived, however, as con-
troversy grew over its cost and constitutionality. Congress withdrew its funding and
abolished the Freedmen’s Bureau in 1872.%

The Great Depression and the Beginning of Federalization

The Great Depression prompted an expansion of the scope of federal powers, the
national government’s next direct involvement in the provision of social services. In
1933, Congress established the Federal Emergency Relief Association to counteract
the Depression’s catastrophic poverty and unemployment. The Social Security Act
(SSA) of 1935,* the first general federal response to widespread social welfare issues,
authorized funding for an array of programs designed to provide support for depend-
ent children.® Under these programs, including Aid to Dependent Children (ADC),
the federal government reimbursed the states for the care of needy persons accord-
ing to federally mandated guidelines for relief.?* The SSA was a watershed; funding
streams that it established, especially those under Title IV-E, continue to defray a sub-
stantial share of states’ costs to fund child care.

The growth of federal involvement in local social service projects that began during
the Depression obviously represents a major shift in the care of dependent children.
Under the Elizabethan Poor Law’s influence until the 1860s, state funds had been
given to local authorities, which had the discretion to distribute them to meet local,
immediate needs. Following the Civil War, state social service programs became more
uniform. The SSA began the process of removing local authorities’ discretionary
power and placing it in the hands of federal bureaucrats, whose job was to establish
centralized social service policies.
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At the same time that the federal government took a financial role in the assistance
of each state’s needy population, state and local judges joined together to found the
National Council of Juvenile and Family Court Judges in 1937.22 Courts began to eval-
uate their place in the system of care and protection of dependent children. Care of
dependent children still fell under local jurisdiction, but already there was a growing
trend to achieve nationwide uniformity in the treatment of children in foster care.

Increased Demand for Child Welfare Legislation

The fundamental aspects of the dependent-care system established during the
Depression stayed more or less the same for almost four decades. The day-to-day
administration and distribution of child welfare services continued to be based at the
local level. Foster-care homes, some founded in the 1860s to provide care for Civil
War orphans, continued to be used across the nation as a preferred placement for
children. Under ADC, expanded and renamed Aid to Families With Dependent Chil-
dren (AFDC) in 1962, state child welfare systems provided aid for families who
were unable to financially support their children.

In the 1970s, though, the population of children in care began to increase dramatically
along with a developing new awareness of the effects of parental abuse and neglect
on children. Increased reporting mandates combined with the social epidemic of
inexpensive and damaging street drugs to create a population boom in children
requiring out-of-home care. Certain categories of professionals (law enforcement
officers, medical providers, and teachers) became mandatory reporters with an affir-
mative duty to report suspected abuse and neglect to their local Child Protective
Services unit for investigation. Foster-care systems, theretofore able to effectively
handle the uncommon situations of orphaned or abandoned children and to provide
short-term care for poor or neglected children, found themselves overwhelmed.

Not only had the number of children taken into care ballooned, but the children
themselves were also more needy. Physicians were beginning to understand the
effects of prenatal drug and alcohol abuse on fetal neurological development. At the
same time, psychologists were coming to grips with the repercussions of early child-
hood neglect on personality formation. This period also marked the beginning of an
era when children were removed from “unsafe” homes.This category of children had
not been served before by public welfare. As long as a child had a home or was not
given up by his or her parents for financial reasons, the child welfare system had no
contact with that child. Now, because of mandatory reporting, the child welfare sys-
tem reached marginal families that had once been outside the scope of services.

In 1974, Congress moved to address these developments. Through passage of the
Child Abuse Prevention and Treatment Act of 1974 (CAPTA),* which provided fed-
eral funds and technical assistance to local social service agencies, Congress attempt-
ed to prevent more children from being removed from their birth homes and placed
in out-of-home treatment.*® CAPTA also enlisted the courts in this effort. The act
required a judicial determination whether “abuse or neglect” was occurring in a
home and, in the event that it was, whether removal of the child was necessary.® Even
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if a social worker investigated and established the existence of abuse or neglect in a
home, only a judge could actually order a child removed and placed in foster care.
The judiciary and social services agencies thus became partners in the growing enter-
prise of protecting dependent children.

In spite of these efforts, the numbers of children entering foster care continued to
rise. Coupled with the stiffer reporting requirements of the 1970s, increases in drug
dependence and poverty among caretakers of small children in the 1980s caused
many more babies (children under age 4) taken into public care.? Children in this age
group were four times more likely to be removed from their homes than were older
children. By the 1990s, many of these children had not returned home as planned.
Case admissions had leveled off, but the population in foster care continued to grow
because very few children were exiting care.?® Reunification of children with their
birth families often depended upon their caretakers’ successful completion of drug
treatment and establishment of a stable home. In addition, children born exposed to
drugs or alcohol presented more complex needs that took longer to address. In
neighborhoods scarred by drug use, poverty, and unemployment, these conditions
were difficult to meet.

A 1989 Boston survey concluded that parental drug and alcohol abuse was a signifi-
cant factor in 89 percent of cases in which children entered foster care.®* As Ameri-
ca experienced an increase in drug usage, there was also an increase in children
entering a public system of child care. In 1984, there were 246,000 children in care
nationally; by 1993, there were 449,999, an 83 percent increase in less than a decade.
By 1999, over 500,000 children were in foster care in the United States.*

Progress in the 1980s

Important progress in the provision of child welfare began in 1980 with the passage
of the Adoption Assistance and Child Welfare Act (AACWA),* which amended the
SSA.The act’s purpose was to “encourag[e] the care of dependent children in their
own homes or in the homes of relatives by enabling each state to furnish financial
assistance and rehabilitation and other services.” Under the law, federal funds pass-
ing through to states for child welfare services were tied to new requirements. Each
state was to develop a plan to include certain statutorily specified elements and to
implement local versions of federal procedures for foster-care cases. Failure to com-
ply would lead to the loss of federal funds amounting to 50 percent of a state’s total
child welfare budget.* Thus, the AACWA continued the process of removing discre-
tion from local child services.

The AACWA also provided funding to prevent the removal of a child from his or her
home. A primary focus of the legislation was to address the long-standing complaint
of social services agencies that funding was not available to provide services to the
family while the child remained in the home. Problems such as drug or alcohol addic-
tion or homelessness could only be addressed after the child had been removed.This
discouraged parents in need of help from coming forward and voluntarily seeking
assistance because they feared that, if they did so, they would lose their children.
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The AACWA authorized funds to cover 180 days of “voluntary placement” in a fos-
ter home.® The social service agency was still required to move the child out of the
birth home, but the placement was a cooperative arrangement between the agency
and the family with the goal of returning the child home. During the period that the
child was out of the home, the social worker could assist the family with its particu-
lar needs, such as employment, addiction, and housing. In effect, the child welfare
worker became a social worker for the parent’s needs.

The AACWA also mandated a more active role for the courts. Courts were required
to evaluate whether the local department of social services had provided “reasonable
services” to a family sufficient to avoid removal of the child from the home. Specifi-
cally, courts now had to hold periodic review hearings in foster-care cases, to adhere
to deadlines for permanency placing decisions, and to implement procedural safe-
guards concerning placement and visitation.*® All stages of the child protection
process, from determining that a child is in danger to deciding to remove that child
from his or her home, came under judicial review.

Partly in response to the AACWA, the National Council of Juvenile and Family Court
Judges established the Permanency Planning for Children Project in 1980. The project
responded to the new need for juvenile judges to be involved more often, and in
more depth, in the management of each dependency case.The project published rec-
ommended guidelines for judicial review of dependency cases and encouraged their
use in all 50 states. Local solutions were still preferred, but the guidelines set as a goal
a uniform national standard of judicial competence.*

Reform in the 1990s

In 1993 Congress, recognizing the demands placed on courts by their expanded role
in the provision of child welfare services, increased their funding. The “Family Preser-
vation and Support Act”* authorized the allocation of federal Department of Health
and Human Services (DHHS) funds to each state’s highest court via grant projects.®
This legislation represented a six-year financial commitment to improving the courts’
handling of child abuse and neglect cases. Under this structure, each state’s judiciary
could decide internally whether improvements were better made at the local (coun-
ty or district) or statewide level.

Throughout the period of progress, AFDC remained the centerpiece of the federal
aid scheme. Among AFDC'’s flaws, perhaps the most serious was that the only tool
for enforcing compliance with its requirements was reduction of federal funding.
AFDC was a highly regulated program that left little room for local variety or flexi-
bility in its implementation. Federal funds were reimbursed to the states only if they
followed federal regulations. If a state failed to comply, the federal government would
simply cut off its entire share of funding. This remedy was such a harsh tool that it
lacked effect. The loss of the federal share of the cost of social services programs
would have substantially crippled the delivery of any services to the needy. The fed-
eral government was understandably reluctant to take this step. Therefore, no real
tool was available to force a state to comply with federal regulations. Judge Leonard
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Edwards of the Santa Clara County Superior Court has pointed out the implications
of that policy:

If a judge finds that the state social service agency has not adequately delivered services
to a family from whom a child has been removed, the finding may serve as the basis for
removing federal funding from the agency. A negative judicial decision may thus reduce
financial support for the agency and make it even more difficult to provide services to
families whose children may be or have been removed.”’

To avoid creating legal orphans, courts have traditionally been hesitant to terminate
parents’ legal rights unless there was an adequate alternative permanent plan for the
child. As a result, social service agencies were indirectly encouraged to continue to
provide family services, and the child waited in foster care.As the child grew up, the
likelihood of adoption decreased. In 1993, the average stay of a child in foster care in
California was seven and a half years.

To remedy this problem, Congress changed the way it funded child welfare programs.
In the Personal Responsibility and Work Opportunity Act of 1996, Congress pro-
vided block grants to states. Federal guidelines for the programs were established and
financial incentives and compliance requirements were provided. However, direct
provision was placed in the hand of local authorities, which could develop their own
programs. This shift in federal legislation returned much of the control of services and
eligibility to the local jurisdiction’s department of social services and courts.

The 1996 act also addressed the growing problem of substance abuse and the failure
of AFDC to return families to self-support by creating Temporary Assistance for
Needy Families (TANF)* to replace the AFDC model of funding child and family serv-
ices programs. AFDC was still based upon the part of the original Social Security Act
that was intended to provide short-term aid to widowed mothers. The expectation
had been that mothers would remarry and no longer need assistance. There was no
time limit on receipt of benefits.

By the 1990s, however, single-parent households were an established part of Ameri-
can society. The cultural premise of traditional relief programs, that single mothers
would remarry, was no longer true. In addition, 80 percent of AFDC recipients were
unemployed and depending on their benefits for long-term support.® TANF gave
states more freedom to design and implement welfare programs to address these
concerns. California responded by enacting the CalWORKS program, which required
able parents to work. At the same time, it provided child-care accommodations and
job training for impoverished single parents. Though the long-term effect of these
programs is still uncertain, the generation of homeless children predicted by oppo-
nents of welfare reform has yet to emerge.

The Adoption and Safe Families Act (ASFA)* clarified the focus of federal spending
on child welfare. The act amended Titles IV-B and IV-E of the SSA and built on the
policies expressed in the AACWA, but addressed directly the needs of the child
rather than focusing on the dysfunction of the family.Whereas the stated purpose of
the AACWA had been to preserve families and provide them with support services,
ASFA explicitly and deliberately shifted the focus of the child welfare worker to the
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needs of the child rather than those of the family.® Under ASFA, each state must
adopt and implement a plan that includes provisions for a child’s “safe” return to his
or her birth home* with assurances that cross-jurisdictional resources are available
for timely adoptive or permanent placements. Both of these changes seem small;
however, they signal a national legal commitment to promoting children’s well-being
and, if possible, returning them to their families, and a departure from earlier models
of apprenticeship and foster care.

ASFA also responded further to the single-parent phenomenon by implementing
quota requirements to move children left in foster care into permanent homes. The
act placed limits on the length of time an individual adult could receive financial assis-
tance and on the total amount of funding he or she could receive over his or her life-
time. If a state did not meet the requirements, not only would it need to reimburse
the misused funds to the federal government, but it would also face sanctions or
fines. The primary goal of the program was still to provide assistance to the needy,
but it also attempted to hold both the state government and the individual recipient
responsible for the use of the funds. ASFA thus reestablished federal control over
locally implemented child welfare programs. Congress set minimum standards for the
permanent placement of dependent children in adoptive homes, strongly asserting
the federal government’s role as parens patriae.

In an effort to strengthen ASFA and improve the efficiency and effectiveness of courts
involved in the process of finding safe, permanent placement for dependent children,
Congress passed the Strengthening Abuse and Neglect Courts Act of 2000
(SANCA).”” Reaffirming ASFA’s first-time recognition that “a child’s health and safety
must be the paramount consideration” when any decision concerning a child is made
in the nation’s child welfare system,”* SANCA firmly establishes the framework for
the federal government to serve as parens patriae. SANCA offers a wide range of
support to abuse and neglect courts. It establishes grant programs to provide them
with computerized case-tracking systems,” to reduce backlogs by hiring additional
judges and other court personnel,® and to expand the Court-Appointed Special
Advocate program.® These federal grants, like those funded by previous statutes, give
courts incentives to develop local approaches to solving problems of child welfare.
SANCA, however, provides the courts with explicit federal direction with respect to
the required goal of their programs: permanent placement of children in safe and
caring homes.

CONCLUSION

The care of America’s needy children began in the colonies. Orphaned or destitute
children were placed in apprenticeships where they could provide additional labor
and contribute to the welfare of society. The nation’s child-care practice evolved
slowly into today’s system of far-reaching federal policies derived from the Social
Security Act of 1935. In an effort to respond more effectively to the increasing num-
bers of children growing up in a home not their own, a combination of federal funding
with loose mandates intertwined with local control of implementation has developed.
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NOTES

The fluctuation in funding formats mirrors the political fluctuations between central-
ized and decentralized government that characterize our nation’s development.

The trend in social welfare policy toward taking children from institutions and moving
them into locally administered individual family care seems to oppose congressional
initiatives to impose federal requirements on local provision of assistance. Most of
the heavy lifting, however, is still done by local agencies. Just as social service providers
and the courts are taking steps to learn each other’s disciplines, state and local sys-
tems are learning to work within the federal guidelines to balance the goal of family
reunification with expedient permanent placement for dependent children.

The social issues of poverty, physical abuse, mental illness, and substance abuse are
perennial problems in this field. Both the Elizabethan Poor Law in 1601 and the Adop-
tion and Safe Families Act in 1997 attempted in their distinct ways to address these
issues. As individual judges struggle with each dependent child’s case and social serv-
ice agencies struggle to make determinations of removal and family reunification,
these issues will continue to arise. Governmental structures will inevitably need to
revisit and revise their policies in response.

Our commitment to our children in need has not changed. As our child welfare agen-
cies and juvenile courts struggle to provide the best possible services for our
dependent children, their alliance melds ever-developing expertise with judicial
authority and compassion into solutions that provide a safe starting point for our
children. Our courts and social service providers have never been in a better posi-
tion to place children who are victims of abuse and neglect permanently in safe and
caring homes. As agents of the state, they can work to fulfill its duty as parens patri-
ae by finding more suitable parents for each dependent child. In the current climate
of child welfare policy, Libby and other dependent children stand a better chance than
ever of finding a home to love them and let them stay.
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Remarkable
Experiences

very so often, we quietly think to ourselves
about the world we are living in. WWe see images
on the news that we can’t get out of our head.

We hear harsh phrases in the city and on the streets, phrases that we can't seem to forget. We
remember these things because they hurt us in a way. And we are hurt because we simply care
too much.

But what we see on the news, and how we react to each event, tells us a lot about how we live.
Some may think, “They caught him; he must be punished,” while others may think, “That person
didn’t make the right choices in life.” Some think, “If that person were loved, would he have done
such a thing?”

| talk of these things as if | had the answers, but | don’t. | am not one without skeletons in the
closet. | did bad things when | was a kid, such as stealing. When | stole, | didn’t even think twice.
But in my mind, | tried to justify my action. | did it because | thought | deserved something. | did it
because | felt that | wasn't being appreciated enough as a kid. | felt that everything | did was taken
for granted and that, in some way, | needed an award. | didn’t think anyone was paying attention,
so | took the chance.

That is the absolute truth.

| look back at the way | reasoned, and | laugh. | don’t want my story to sound like some stupid
kid out for attention, or a mere child who thought he could cheat the store out of some money.
My story reflects the severe delusions of a good kid. | thought that | was a good boy my whole life.
And since | never got anything material for being good, why not take it?

But whom was | kidding? What | did wasn't poetic. It's not like | was stealing a loaf of bread. |
was not the center of the universe that | thought | was. And the truth is, | didn’t earn what | stole—
and the police made that clear. When the police talked to my parents and me, all | wanted was to

disappear from the face of the earth.

Essay

Joshua M.
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Then, the Neighborhood Accountability Board accepted me into their program. NAB taught me a lot
of things—a lot of important things that | will never forget. | wrote apology letters to my parents and to
the store, which were very difficult to write at the time. But | learned how to apologize. And | received
the care of about six volunteer members from NAB.

They also let me tutor these elementary school kids at a local church. These children were fantastic.
They looked up to me because ... well ... I'm a tall guy. They also looked up to me because they thought
| was an excellent math teacher. | helped them with their times tables and their reading. When | saw
these kids, it brightened up my day. These children gave me such joy because they needed me. | had the
maturity to understand that rewards come in different forms.

When NAB said | was finished, | continued on with my life. At first | tried to block it all out of my
mind, like a dream. | tried not to think about everything that had happened because | wanted to forget
that person that | was. | tried to deny having ever stolen anything. | wanted to have nothing to do with
any of that. | wanted the past to leave me alone. | wanted to leave. | wanted to change. | wanted every-
one to forget about me. | wanted to take my past and bury it. Despite all the joy and pain it brought me,
| wanted to lock it up and never see it again.

| wish | hadn't stolen anything. But I'm glad the Neighborhood Accountability Board saw that | was a
good person inside. For a time in my life, | wanted to keep it hidden because stealing is not something
to be proud of. When | went to school, | was just a regular guy. My friends talked to me like | was still
the same Joshua, and | enjoyed being a normal kid again. But there was a fear inside of me that | had to
live with: What if someone found out what | had done? What would they think of me then?

And soon normal life began to bore me. | thought to myself that playing by the rules and being a good
boy wasn’t enough. Suddenly | found a strange emptiness in my heart. And there was something from my
previous life that | could not forget: those little kids! NAB introduced me to those kids. NAB supported
me by giving me a purpose. They made me useful. They supported me more than they think. A feeling
of humility came over me as | began to remember.

Today, | do community service through a club at my school called KEY Club. | am the president of this
club because of my positive experiences toward the community. KEY Club is just a means to an end.

Volunteer work is a lesson in life. | believe that it teaches patience, listening, and compassion. To adopt
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such qualities is to become an effective leader, teacher, and worker. Through my experiences, | learned
that being good is not enough if we have the capacity to help others and make a difference in the lives
of others.

The Neighborhood Accountability Board stood there in my mind while | was doing community serv-
ice with my club. And, coincidentally, NAB contacted me; they were inviting me to a volunteers’ dinner
and they wanted me to give a speech about my experiences.“Of course | would,” | responded. “Nothing
in the world would make me happier!” With everything that’s happened to me, | had found a voice inside.
| had faced all kinds of things; | had been tested in so many ways. | collected all of this courage, and now
people were going to listen to what | had to say.

Now, when Colleen told me it was a volunteers’ dinner, | was expecting maybe 10 or 20 people.When
the night arrived, | found myself in a large banquet hall with over 200 volunteers and family members. It
touched my heart to have the opportunity to tell my story to so many people. And | am grateful that
so many people care.

| walked on stage and talked about my experiences with NAB.

| know that | am no longer capable of doing wrong ever again in my life. If you saw what | did, you
would know what | feel. | have a responsibility to every one of those volunteers. | know how disappointed
each one of them would be if | did something bad. So | simply don’t, because | know that there are peo-
ple out there who care about the way | live my life. | know that there are people who care about the

way | turn out, the way | grow up. | just want them to know that, in return, | am forever thankful.
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